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AGREEMENT TO ENGINEER, PROCURE AND
CONSTRUCT WIND GENERATION ENERGY SYSTEM 
(____________________)

THIS AGREEMENT TO ENGINEER, PROCURE AND CONSTRUCT WIND GENERATION ENERGY SYSTEM (this “Agreement”) is entered into as of the ___ day of __________, 200__ (the “Effective Date”), by and between OKLAHOMA GAS AND ELECTRIC COMPANY, an Oklahoma corporation (“Owner”), with its principal offices at 321 North Harvey, P.O. Box 321, Oklahoma City, Oklahoma 73101-0321, and ___________________, a __________ limited liability company (“Contractor”), with its principal offices at _________________________.

R E C I T A L S:

WHEREAS, Owner desires that Contractor procure wind turbine generators and towers, design and install foundations, and construct, start-up and test the wind turbine generators and towers and certain ancillary equipment for the ____ MW _______________ wind energy project to be located in _______________; and

WHEREAS, Contractor is engaged in the business of procuring, installing, starting-up and testing various wind generated energy systems and desires to engineer and design (or cause to be engineered and designed), procure, construct, start-up and test the __________ (___) foundations, towers, and wind turbine generators and certain ancillary equipment for the _______________ wind energy project as described herein.

NOW, THEREFORE, in consideration of the premises and the mutual covenants hereinafter contained and other good and valuable consideration had and received, Owner and Contractor, on the basis of, and in reliance upon, the representations, warranties, covenants, obligations and agreements set forth in this Agreement, and upon the terms and subject to the conditions contained herein, hereby agree as follows:

ARTICLE 1 

DEFINITIONS

Section 1.1 Certain Definitions.  As used in this Agreement, the following terms shall have the following respective meanings:

“Acceptance Test” means, collectively, the Turbine Mechanical Completion Procedures and the Converter Commissioning Test.

“Acceptable Letter of Credit” means an irrevocable, unconditional standby letter of credit (a) issued by an Eligible Financial Institution for the benefit of Owner, (b) having a stated expiration date of not earlier than 360 days after the date of original issuance or any renewal thereof (determined without reference, however, to any “events of default,” “early termination event” or other occurrences relating thereto that may give rise to an early termination thereof), (c) having a drawing amount which shall be at least equal to, as of any date of determination, two and one-half percent (2.5%) of all amounts theretofore paid by Owner under this Agreement in respect of the Firm Fixed Price, (d) that is payable or negotiable at an office of the Issuing Bank (or a corresponding bank thereof) in __________ or such other place as shall be acceptable to Owner upon the occurrence and continuation of a Drawing Event, (e) which is payable in U.S. dollars in immediately available funds, and (f) that is governed by the Uniform Customs and Practice for Documentary Credits (1993 revision), International Chamber of Commerce Publication No. 500, and any amendments or revisions thereto, and, to the extent not governed thereby, that is governed by the laws of the State of __________, or otherwise containing terms and conditions that are reasonably acceptable to Owner, in substantially the form of Exhibit W-2.

“Act of Bankruptcy” means the filing of a petition in bankruptcy (or other commencement of a bankruptcy or similar proceeding) by or against Contractor under the Bankruptcy Code or other applicable bankruptcy, insolvency or similar law, whether federal or state, as now or hereafter in effect.

“Actual Cost” shall have the meaning set forth in Section 15.2.1.

“Affiliate” means with respect to any Person, any other Person that directly or indirectly, through one or more intermediaries, controls, is controlled by or is under common control with that Person.  The term “control” (including, with correlative meaning, the terms “controlled by” and “under common control with”), as used with respect to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of voting securities or partnership interests, by contract or otherwise.

“Agreement” means this Agreement to Engineer, Procure and Construct Wind Generation Energy System, together with all exhibits and appendices attached hereto which are incorporated herein by reference.

“Agreement Documents” shall have the meaning set forth in Section 1.4.

“Applicable Laws” means all statutes, laws, treaties, ordinances, exemptions, judgments, decrees, injunctions, writs, orders, rules, regulations, and interpretations of any Governmental Authorities having proper jurisdiction over, or otherwise exercising authority with respect to, the Parties, the Project, the performance of the obligations to be performed hereunder, or the operation of the Project, as the case may be.

“Applicable Permits” means all permits required to be obtained or maintained in connection with the construction or operation of the Project or the performance of the Work, including permits described in Exhibit A.

“Application for Payment” means an Application for Payment, substantially in the form of Exhibit I-2, furnished by Contractor to Owner pursuant to Section 5.1.2.

“Approval Date” means the date (if any) on which all of the conditions precedent set forth in Section 6.2 shall have been satisfied.

“Assignment (BOW Contract)” means that certain Assignment and Assumption Agreement (BOW Contract), substantially in the form of Exhibit G, to be executed and delivered by Contractor and Owner in accordance with Section 12.7.  

“Assignment (__________ CSA)” means that certain Assignment and Assumption Agreement (__________ CSA), substantially in the form of Exhibit R, to be executed and delivered by Contractor and Owner in accordance with Section 12.7.

“Assignment (Required Site Agreements)” means one or more Assignment and Assumption Agreements (Required Site Agreements), each substantially in the form of Exhibit C, to be executed and delivered by Contractor and Owner in accordance with Section 2.14.

“Assignment (Turbine Contract)” means that certain Assignment and Assumption Agreement (Turbine Contract), substantially in the form of Exhibit B, to be executed and delivered by Contractor and Owner in accordance with Section 12.7.  

“Balance of Work” or “BOW” means all Work to be performed under this Agreement, including the installation and testing of the Collection System in compliance with the applicable requirements of this Agreement and the Turbine Contract, other than (i) the scope of supply to be provided and Work to be performed by __________ under the Turbine Contract, and (ii) the management and coordination services with respect to the BOW Contract and Turbine Contract to be provided by Contractor hereunder.

“BOW As-Built Drawings” means a compete set of drawings, including mechanical, civil and electrical drawings, showing the Balance of Work in an “as built” condition.

“BOW Contract” means the contract between Contractor and the BOW Subcontractor for performance of the Balance of Work. 
“BOW Subcontractor” means the Subcontractor listed on Exhibit Y-1 or otherwise approved by Owner with whom Contractor contracts to perform the Balance of Work.

“Business Day” means any day, other than a Saturday or Sunday or a day on which national, commercial banking institutions in Oklahoma are required or authorized by law to close.

“Capacity Factor” has the meaning set forth in Exhibit D.

“Capacity Factor Warranty” has the meaning set forth in Section 9.3.

“Capacity Factor Liquidated Damages” has the meaning set forth in Section 9.3.1.

“Change in Law” means the enactment, re-enactment, adoption, promulgation, issuance, modification, or repeal after the Effective Date of any Applicable Law or Permit or any change in the interpretation or application of any Applicable Law or Permit by any Governmental Authority that adversely and materially affects Contractor’s costs or schedule for performing the Work, or Owner’s or any Other Contractor’s costs or schedule for performing the Other Contractors’ Work, provided that (i) a change in federal, state, or local income tax law shall not be a Change in Law, and (ii) an enactment, re-enactment, adoption, promulgation, or change in the interpretation of an Applicable Law or Permit that is published prior to the Effective Date but that becomes effective after the Effective Date shall not be a Change in Law.

“__________ Parties” shall have the meaning set forth in Section 26.16.

“Code” means the Internal Revenue Code of 1986.

“Collection System” means the underground and overhead electrical circuits that run between the Turbines and ultimately terminate at the Substation.

“Construction Laydown Area” means those areas on the Site designated by Contractor and Owner as a construction staging or laydown area for the purpose of delivery, storage, layout, and assembly of materials, equipment, and supplies.

“Contractor” shall have the meaning set forth in the initial paragraph of this Agreement.

“Contractor Events of Default” shall have the meaning set forth in Section 18.1.

“Contractor Indemnified Party” shall have the meaning set forth in Section 16.1.

“Contractor Non-Recourse Party” shall have the meaning set forth in Section 26.14(b).

“Contractor Obligations” shall have the meaning set forth in Section 26.14(b).

“Contractor Taxes” has the meaning given in Section 2.1.18.

“Controller” means the controller component of a Turbine, as more specifically described in the Turbine Contract.

“Converter Commissioning Test” means the Converter Commissioning Test and Inspection Procedure as set forth in the Turbine Contract.

“CPI” means the Consumer Price Index, or any successor index as published by the U.S. Department of Labor, Bureau of Labor Statistics, or if such data are no longer available, such other index of national price inflation to which the Parties may agree.

“CP Satisfaction Date” means the date (if any) on which all of the conditions set forth in Section 6.1 shall have been satisfied (or, in the case of the condition set forth in Section 6.1(g), waived under the conditions specified in Section 2.13).

“CP Target Date” shall have the meaning set forth in Section 4.6.

“Default Rate” means an annual rate of interest equal to the lesser of (a) the Prime Rate, plus two percent (2%), or (b) the maximum rate permitted by Applicable Laws.

“Default Termination Payment” shall have the meaning set forth in Section 18.1.3(c).

“Defect” or “Defective” means a failure of the Work to comply with the requirements of the Technical Specifications or the standards set forth in Section 2.3.

“Delay Liquidated Damages” has the meaning set forth in Section 7.3.

“Design Documents” shall have the meaning set forth in Section 20.1.

“Disclosing Party” shall have the meaning set forth in Section 21.1.

“Drawing Event” means the occurrence and continuance of (a) an Act of Bankruptcy, or (b) the failure of the Contractor (x) to replace or renew (when required pursuant to Section 9.3.2) an Acceptable Letter of Credit at least thirty (30) days prior to the expiration of the Acceptable Letter of Credit being replaced or renewed or (y) to replace (when required pursuant to Section 9.3.2) an Acceptable Letter of Credit within ten (10) days after the earlier of the day on which Contractor shall (A) have been given notice by Owner that the Issuing Bank shall cease (or shall have ceased) to be an Eligible Financial Institution, or (B) have knowledge of such cessation.

“Effective Date” has the meaning set forth in the initial paragraph of this Agreement.

“Eligible Financial Institution” means a banking or other financial institution, the long term senior unsecured debt obligations of which are rated at least A by S&P or Moody’s.

“Environmental and Wind Energy Credits” means all right, title and interest in and to Environmental Attributes.  Without limiting the foregoing, Environmental and Wind Energy Credits shall include all Environmental Attributes and the exclusive rights to (i) claim the wind energy was generated by the specific generation unit and resource and (ii) deliver the Environmental Attributes to the grid.

“Environmental Attributes” means any and all credits, benefits, emissions reductions, environmental air quality credits, and emissions reduction credits, offsets, and allowances, howsoever entitled, resulting from the avoidance of the emission of any gas, chemical, or other substance attributable to the Project or the generation, purchase, sale or use of energy from or by the Project, including without limitation any state renewable energy credits or similar rights, plus any of the same arising out of legislation or regulation concerned with oxides of nitrogen, sulfur or carbon, with particulate matter, soot or mercury, or implementing the United Nations Framework Convention on Climate Change (the “UNFCCC”) or the Kyoto Protocol to the UNFCCC or crediting “early action” with a view thereto, or laws or regulations involving or administered by the Clean Air Markets Division of the Environmental Protection Agency or successor administrator but specifically excluding the PTCs and the Oklahoma PTCs.

“Environmental Condition” means any event, circumstance or condition, whether discovered or undiscovered, related in any manner whatsoever to:  (i) the past, continuing, or current presence, Release or threatened Release of any Hazardous Substance into the environment or any building, structure, or workplace, in violation of, or in amounts that require reporting to any Governmental Authority pursuant to, any Environmental Law; (ii) the presence of any Hazardous Substance on or under the Site or the Project, or any building or structure thereon, which presence either:  (A) is not in compliance with any Environmental Law; or (B) causes Owner to be subject to any liability or any obligation to investigate, remediate, or remove such Hazardous Substance under any Environmental Law; (iii) the past, continuing, or current Release, threatened Release, transportation, arrangement for transportation, treatment, storage, or disposal of any Hazardous Substance originating on or from the Site or the Project to or at any off-site location; (iv) the placement of structures or materials into waters of the United States; (v) the presence of asbestos; or (vi) any violation by Contractor or any of its Affiliates of any Environmental Law (including, but not limited to, the revocation of or failure to possess any required permits or licenses).

“Environmental Law” means all Applicable Laws relating to pollution or protection of the environment, natural resources or human health and safety, as the same may be amended or adopted, including laws relating to Releases or threatened Releases or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, transport, disposal or handling of Hazardous Substances, including: CERCLA; the Resource Conservation and Recovery Act of 1976, 42 U.S.C. Sections 6901 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. Sections 1251 et seq.; the Clean Air Act, 42 U.S.C. Sections 7401 et seq.; the Hazardous Materials Transportation Act, 49 U.S.C. Sections 1471 et seq.; the Toxic Substances Control Act, 15 U.S.C. Sections 2601 through 2629; the Oil Pollution Act of 1990, 33 U.S.C. Sections 2701 et seq.; the Emergency Planning and Community Right-to-Know Act, 42 U.S.C. Sections 11001 et seq.; the Safe Drinking Water Act, 42 U.S.C. Sections 300f through 300j; the National Environmental Policy Act, 42 U.S.C. Sections 4321 et seq.; the Occupational Safety and Health Act, 29 U.S.C. Sections 651 et seq.; the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. Sections 1201 et seq.; any similar Applicable Laws of the State of Oklahoma or of any other Governmental Authority. 

“Environmental Reports” means any and all environmental review, investigation or assessment reports, including, but not limited to, Phase I or II environmental site assessments, results of any environmental sampling and any reports discussing compliance with Environmental Laws, which Contractor or any of its Affiliates has ever caused to be prepared or has ever received within the last five (5) years with respect to the Site or the Project. 

“Estimated Progress Payment Schedule” means the schedule, attached hereto as Exhibit I‑1, projecting the anticipated incurrence of costs for performance of the Work on a monthly basis.

“FERC” means the Federal Energy Regulatory Commission as established by the Department of Energy Organization Act of 1977, 42 U.S.C. § 7171, or its regulatory successor, as applicable.

“Final Payment” means the final payment(s) to be made to Contractor and, to the extent invoices of __________ or BOW Subcontractor are included in the final Application for Payment, __________ or BOW Subcontractor, in accordance with Section 5.2.4.

“Final Punch List” means the list prepared by Contractor in cooperation with Owner and delivered to and approved by Owner, which list sets forth certain items of Work that remain to be performed as of Project Substantial Completion, together with an estimate of the cost to complete each of the items.

“Financing Parties” means (i) any and all lenders providing the construction, interim or long-term financing (including any other refinancing thereof) for the Project, any lessor under a leveraged-lease transaction, and any trustee or agent acting on their behalf (including, without limitation, the independent engineer selected by such parties, if any), and (ii) any and all equity investors providing financing or refinancing for the Project, and any trustee, agent, or independent engineer acting on their behalf.

“Firm Fixed Price” means the amount as set forth in Section 5.1, as such amount may be adjusted pursuant to said Section and Article 15.

“Force Majeure Event” shall have the meaning set forth in Section 14.1.

“Force Majeure Site Conditions” has the meaning set forth in Section 14.1.

“Foundations” means the foundation for each Turbine and the foundation for the padmount transformer (and conduit between the two foundations) to be installed adjacent to each Turbine.

“__________” means __________, a __________ corporation.

“__________ CSA” shall have the meaning set forth in Section 2.13.

“__________ Consent” means that certain Consent and Agreement by __________, substantially in the form of Appendix 1 to Exhibit B or otherwise in form and substance reasonably satisfactory to Owner, consenting and agreeing to the assignment provided for in the Assignment (Turbine Contract) and, unless agreed to by __________ in the amendment to the Turbine Contract contemplated by Section 2.18, agreeing to issue invoices directly to Owner, or at least to Contractor but in the name of and addressed to Owner, for amounts payable under the Turbine Contract after such assignment, and to not amend the Turbine Contract, following the execution and delivery of the amendment contemplated by Section 2.18, without Owner’s prior written consent, to be executed and delivered by GE in accordance with Section 12.7.

“Governmental Authority” means any federal, state, county, local, municipal or foreign governmental or administrative agency or political subdivision thereof, any governmental authority, board, bureau, commission, department or instrumentality, any court or administrative tribunal, and any Native American tribal council or similar governing entity.

“Guaranteed Project Substantial Completion Date” means __________ ___, ____, subject to extension as provided in Article 15.

“Hazardous Substance” means (a) any petrochemical or petroleum products, radioactive materials, radon gas, asbestos in any form, urea formaldehyde foam insulation and transformers or other equipment that contain dielectric fluid that may contain polychlorinated biphenyls, (b) any chemicals, materials or substances, whether solids, liquids, semi-liquids or gas, defined as or included in the definition of “hazardous substances,” “hazardous wastes,” “hazardous materials,” “hazardous constituents,” “restricted hazardous materials,” “extremely hazardous substances,” “toxic substances,” “contaminants,” “pollutants,” “irritants,” “toxic pollutants” or words of similar meaning and regulatory effect under any applicable Environmental Law, and (c) any other chemical, material or substance, exposure to which is prohibited, limited or regulated by any applicable Environmental Law.

“Incomplete Turbine” means any Turbine not having achieved Turbine Completion.

“Indemnified Party” shall have the meaning set forth in Section 16.3.

“Indemnifying Party” shall have the meaning set forth in Section 16.3.

“Initial Application for Payment” shall have the meaning set forth in Section 5.2.1.

“Issuing Bank” means any Eligible Financial Institution that issues an Acceptable Letter of Credit.

“Location Plan” means the site plans designating the specific locations within the Site upon which the Turbines will be constructed pursuant to this Agreement, a copy of which is attached as Exhibit H, as such Location Plan may be amended or modified from time to time in accordance with this Agreement.

“Major Components” means the Turbine Nacelles, Turbine Blades, Controllers, and Towers.

“Major Subcontractor” means a Subcontractor having a contract or contracts for performance of Work with an aggregate value of more than Two Hundred Fifty Thousand Dollars ($250,000).

“Manuals” means, collectively, the O&M Manual, the SCADA Manual and any other manuals possessed by Contractor that relate to the operation of the Turbines or Balance of Work.

“Maximum Aggregate Liability” has the meaning given in Section 12.2.

“Moody’s” means Moody’s Investors Services, Inc.

“Necessary Infrastructure” means the Other Contractors’ Work as described and set forth in Exhibit J‑1, including transmission system upgrades, if any, required to interconnect the Project with the SPP transmission system to the extent that such transmission system upgrades are necessary to allow the testing required to achieve Project Substantial Completion, but excluding any other transmission system upgrades that may be required by SPP in connection with its approval of the transmission of power from the Project across the SPP transmission system.

“Necessary Infrastructure Schedule” means the schedule to complete the Necessary Infrastructure as set forth in Exhibit J‑2.

“Notice” means written notification to the Parties provided in accordance with Section 26.7.

“O&M Manual” means the Operations and Maintenance Manual for the Turbines prepared and delivered by __________ pursuant to the Turbine Contract, including any modifications or supplements issued by __________ prior to the Project Substantial Completion Date.

“OCC” means the Oklahoma Corporation Commission or its regulatory successor, as applicable.

“Oklahoma PTCs” means production tax credits under Oklahoma Statutes § 68-2357.32A.

“OSHA Requirements” means the applicable published requirements of the Occupational Safety and Health Administration under the Occupational Safety and Health Act of 1970, as amended.

“Other Contractors” means Owner and those Persons that shall perform work in connection with the Project, other than the Work, specifically excluding Contractor and Subcontractors.

“Other Contractors’ Work” means all of the equipment, supplies and labor required to complete the Project and cause it to be fully operational, other than the Work, and such equipment specifically includes the Substation and any other transmission, interconnection and generation-step-up facilities required to interconnect the Project with, and enable the transmission of electric energy from the Project to, Owner’s transmission system, and all labor and supplies required to construct, install, test and commission the Substation and such other transmission, interconnection and generation-step-up facilities.

“Outside of Tolerances Event” means an event during which the actual operating and extreme conditions at the Site exceed (a) the operational limits specified in Section 12 under “Technical Data” in the Technical Specifications, except to the extent __________, pursuant to the Turbine Contract and after or in connection with the site suitability review provided for in Article 2 of the Turbine Contract, shall have hereafter specified operational limits that are different from those specified in such Section 12, in which case, to that extent, such different operational limits shall be deemed to replace those specified in such Section 12, or (b) the range of extreme electrical network conditions for the Turbines (including the Low Voltage Ride - through II capability and Dynamic VAR control referenced in the definition of “Turbine”) as specified in the Technical Specifications;

provided Contractor is able to demonstrate that (A) such extreme condition occurred, (B) the protective systems of the Turbine were installed and operational; and (C) physical damage occurred to a Turbine or Foundation as a result of such extreme condition which required repair to the Turbine or Foundation.

“Owner” shall have the meaning set forth in the initial paragraph of this Agreement.

“Owner Caused Delay” shall have the meaning set forth in Section 4.5.

“Owner Indemnified Party” shall have the meaning set forth in Section 16.2.

“Owner Non-Recourse Party” shall have the meaning set forth in Section 26.14(a).

“Owner Obligations” shall have the meaning set forth in Section 26.14(a).

“Owner’s Engineer” means such engineering firm(s), if any, as Owner may, in its sole discretion, select and retain to assist Owner in monitoring Contractor’s and Subcontractor’s performance of the Work (including Work performed by __________ pursuant to the Turbine Contract and Work performed by BOW Subcontractor pursuant to the BOW Contract) and compliance with the terms hereof, and designate as a representative of Owner by Notice to Contractor.

“Owner’s Representative” shall have the meaning set forth in Section 4.2.

“Party” or “Parties” means Owner or Contractor, or both, as the context may require.

“Permit” means any valid waiver, exemption, variance, franchise, permit, authorization, license or similar order, of or from any Governmental Authority having jurisdiction over the matter in question.

“Person” means any individual, firm, corporation, partnership, limited liability company, joint venture, association, estate, trust, Governmental Authority or body or other entity, and shall include any successor (by merger or otherwise) of such Person.

“Prime Rate” means for any day the rate of interest from time to time reported by the Wall Street Journal as the “prime rate” for such date, or if such rate ceases to be published, such successor rate as mutually agreed between Owner and Contractor that approximates the same interest level.

“Progress Payments” means the payments to be made to Contractor, __________ and the BOW Subcontractor in accordance with Section 5.2.

“Project” means the ____ MW wind energy generating facility of which the Work to be performed by Contractor will form a part and consisting of the Turbines and all equipment, structures, fixtures, equipment and other personal and real property interests now or hereafter leased or owned by Owner for the purpose of generating and delivering wind generated electricity from the Site.  

“Project Schedule” shall have the meaning set forth in Section 2.1.5.

“Project Substantial Completion” means (i) Turbine Completion for all __________ (___) Turbines has been achieved, (ii) the Turbine Reliability Test for all __________ (___) Turbines has been successfully completed, (iii) the SCADA Commissioning has been successfully completed, (iv) all Turbine Punch List items have been completed, (v) all Work has been completed (subject to the Final Punch List) in accordance with the Agreement and the Technical Specifications, (vi) a duly completed and executed Project Substantial Completion Certificate has been executed and delivered by Contractor; and (vii) Owner has accepted the Project Substantial Completion Certificate or has not objected to the Project Substantial Completion Certificate within ten (10) days after Owner’s receipt thereof. 

“Project Substantial Completion Certificate” means a duly completed and executed certificate, substantially in the form of Exhibit E.

“Project Substantial Completion Date” means the date on which the Project Substantial Completion Certificate is executed by Contractor and delivered to Owner, provided the requirements for the occurrence of Project Substantial Completion set forth in clauses (i) through (vi) of the definition of Project Substantial Completion shall have been satisfied as of such date.

“Prudent Engineering Practices” means those practices, methods, equipment, specifications and standards of safety and performance, as the same may change from time to time, as are commonly used by professional construction and engineering firms in the United States performing engineering, procurement and construction services on wind energy facilities of the type and size similar to the Project which, in the exercise of reasonable judgment and in the light of the facts known at the time the decision was made, are considered good, safe and prudent practice in connection with the construction and use of wind energy generating and operating equipment and other electrical equipment, facilities and improvements, with commensurate standards of safety, efficiency and economy, and as are in accordance with generally accepted national standards of professional care, skill, diligence and competence applicable to engineering, construction and project management practices.  Prudent Engineering Practices are not necessarily defined as the optimal standard practice method or act to the exclusion of others, but rather refer to a range of action reasonable under the circumstances.

“Prudent Industry Practices” means those practices, methods, equipment, specifications and standards of safety and performance, as the same may be changed from time to time, as are commonly used in operations of privately owned wind generated electric power generation facilities similar to the Project, which in the exercise of reasonable judgment and in light of the facts known at the time the decision was made, are considered good, safe and prudent practice in connection with the operation and maintenance of wind generation facilities similar to the Project.  Prudent Industry Practices are not necessarily defined as the optimal standard practice method or act to the exclusion of others, but rather refer to a range of action reasonable under the circumstances.

“PTCs” means production tax credits under Section 45 of the Code or any successor or other provision providing for a tax credit determined by reference to renewable electric energy produced from wind resources.

“Punch List Retained Amount” has the meaning set forth in Section 5.2.4.

“Receiving Party” shall have the meaning set forth in Section 21.1.

“Release” means any release, spill, leak, discharge, abandonment, disposal, pumping, pouring, emitting, emptying, injecting, leaching, dumping, depositing, dispersing, allowing to escape or migrate into or through the environment (including ambient air, surface water, ground water, land surface and subsurface strata or within any building, structure, facility or fixture) of any Hazardous Substance, including the abandonment or discarding of Hazardous Substances in barrels, drums, or other containers.

“Required Site Agreements” means such leases, easements, licenses or other agreements or instruments as shall grant to Contractor all such leasehold, easement, right-of-way or other rights necessary to use or access the Site for the construction of the Project on the Site in accordance with this Agreement, including the Location Plan, the performance of the Work, including the siting of the Turbines, and the Other Contractors’ Work in accordance with this Agreement, including the Location Plan, and the operation of the Project on the Site, in consideration of total annual payments of rent, fees or other charges as shall not exceed an amount per Turbine per annum equal to Five Thousand Dollars ($5,000), as adjusted annually for cumulative changes since __________ ___, 200__, or a later date acceptable to Owner, in the CPI, and otherwise each substantially in the form of Exhibit Z (with such modifications in such form as may be reasonably satisfactory to Owner), and which shall be assigned by Contractor to Owner pursuant to the Assignment (Required Site Agreements).  

“Retainage” shall have the meaning set forth in Section 5.2.3 herein.

“S&P” means Standard & Poor’s Ratings Services.

“Sales and Use Taxes” shall have the meaning set forth in Section 5.1.2.

“SCADA Commissioning” means the commissioning of the SCADA System to be performed by __________ pursuant to the Turbine Contract.

“SCADA System” means the remote Turbine supervisory control and data acquisition system to be provided by __________ under the Turbine Contract.

“SCADA Manual” means the operations and procedures manual for the operation and maintenance of the SCADA System to be provided by __________ under the Turbine Contract.

“Scope Change” means any material addition to, deletion from, suspension of or other modification to the quality, function or intent of the Project as presently delineated in this Agreement, including, without limitation, any such addition, deletion, suspension or other modification that requires a change in one or more of the Firm Fixed Price, the Estimated Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, or the Project Schedule, in accordance with the terms of Article 15.

“Scope Change Order” means a written order to Contractor issued and signed by Owner and Contractor after the execution and delivery of this Agreement, substantially in the form of Exhibit M-2, authorizing a Scope Change and, if appropriate, an adjustment in one or more of the Firm Fixed Price, Estimated Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, the Project Schedule, or any other amendment of the terms and conditions of this Agreement.

“Scope Change Order Request” has the meaning set forth in Section 15.1.1.

“Scope of Work” shall have the meaning set forth in Exhibit N and shall include the Technical Specifications.

“Site” means any and all parcels of real property upon which the Project is or will be located, as more particularly described in Exhibit O.

“Site Agreements” mean all leases, agreements, easements, licenses, private right-of-ways, and utility and railroad crossing rights and other rights in or to real property (such as leasehold or other rights to use or access the Site) obtained or maintained in connection with the Project, the construction of the Project on the Site, the performance of the Work or the work by Other Contractors, or operation of the Project, including the Required Site Agreements.

“Startup and Commissioning” shall have the meaning set forth in the Turbine Contract.

“Subcontractor” shall have the meaning set forth in Section 3.1.

“SPP” means the Southwest Power Pool, its successors or assigns, or any similar entity that in the future may replace SPP with respect to all or a substantial part of its current responsibilities.

“Substation” means the foundations, underground and overhead electrical interconnection lines, step-up transformers, metering devices, switchgear, protective devices and control room, together with all other associated equipment and improvements, which are necessary to convert the 34.5 kV output voltage of the Collection System to the interconnection voltage of 138 kV with the SPP transmission system and provide electrical protection for the Project and Owner’s transmission line, all as described in Exhibit J-1.

“Taxes” shall have the meaning set forth in Section 2.1.18.

“Technical Specifications” means the technical specifications for the Turbines, materials, equipment, systems, standards and workmanship, and other applicable Work, all as set forth in the Turbine Contract.

“Termination Date” has the meaning set forth in Section 18.2.1.

“Title Policy” means an ALTA owner’s policy (or policies) of title insurance for the leasehold interests, easements, rights of way and other rights granted by the Required Site Agreements, in each case issued in the name of Owner, by a title insurer and in an amount reasonably satisfactory to Owner.
“Tower” means each steel tubular tower component of a Turbine, as described in the Turbine Contract, on which a Turbine Nacelle shall be mounted, including all ladders, platforms, internal lighting, safety equipment and all parts and assemblies, as described in the Turbine Contract.

“Turbine” means a __________ wind turbine generator, including __________, in each case as described in the Turbine Contract, to be supplied, delivered, assembled, erected and installed by Contractor, each including the following components: a Tower, a Turbine Nacelle, three (3) Turbine Blades, Controller (including interconnecting cabling from the Turbine Nacelle to the ground controller), Foundations, control panels, wind vanes, Turbine grounding, and anemometers, all as more particularly described in the Turbine Contract.  FAA lighting (if required) shall be part of a Turbine, but shall be supplied and installed as part of the Balance of Work.

“Turbine Blade” means the turbine blade component of a Turbine, as more particularly described in the Turbine Contract.

“Turbine Completion” means, with respect to each Turbine: (i) Turbine Mechanical Completion for such Turbine has occurred; (ii) the Field Commissioning and Acceptance Checklist has been completed and submitted to Owner, (iii) the Converter Commissioning Test has been successfully completed, Startup and Commissioning have been successfully completed by __________ in accordance with the Turbine Contract, and the Turbine is producing electricity (or in the event that Owner has failed to provide the Necessary Infrastructure in accordance with the Necessary Infrastructure Schedule for the Turbine, such Turbine would be capable of regularly producing electricity if connected to the utility grid); (iv) a Turbine Punch List has been agreed among Owner, Contractor and __________ and (v) Contractor has issued to Owner a Turbine Completion Certificate.

“Turbine Completion Certificate” means a duly completed and executed certificate, substantially in the form of Exhibit Q.

“Turbine Completion Date” means the date on which the Turbine Completion Certificate is executed by Contractor and delivered to Owner, provided the requirements for the occurrence of Turbine Completion set forth in clauses (i) through (iv) of the definition of Turbine Completion shall have been satisfied as of such date.

“Turbine Contract” means the Contract for Sale of Wind Turbine Generators, dated __________ ___, ____, between __________ and __________ for the supply of the number of wind turbine generators specified in Exhibit P and related services and equipment, which is to be amended in accordance with Section 2.18.  The Turbine Contract (without amendment) is attached hereto as Exhibit P.
“Turbine Installation Work” means that portion of the Work other than the procurement and delivery to the Site of the Major Components, and shall include the construction of the Foundations and Turbine grounding, installation and assembly of the Turbines, and installation of the SCADA system and associated start-up and testing of the Turbines and demobilization of the work crews and installation equipment.

“Turbine Mechanical Completion” means, with respect to a Turbine, that: (i) the Turbine has been physically completed in accordance with the Technical Specifications and all components of such Turbine necessary for such Turbine’s regular production of electricity have been installed; (ii) the Turbine has been inspected and has successfully completed the Turbine Mechanical Completion Procedures and the checklists for the Turbine Mechanical Completion Procedures have been completed and submitted to Owner; and (iii) the Turbine is ready for initial operation in a safe and proper manner; and (iv) a Turbine Mechanical Completion Certificate has been executed by Contractor and delivered to Owner.

“Turbine Mechanical Completion Certificate” means a duly completed and executed certificate, substantially in the form of Exhibit S-1.

“Turbine Mechanical Completion Procedures” means the __________ as set forth in Exhibit S-2.

“Turbine Nacelle” means the turbine nacelle component of a Turbine, including hubs, main shafts, main bearings, gearboxes, generators, gear reducers, nacelle yaw systems (including yaw motors and yaw gears), nacelle frames, brake systems ancillary equipment, more particularly described in the Turbine Contract.

“Turbine Punch List” means the list prepared (and periodically revised as necessary) by Contractor, which list shall set forth certain items of Work with respect to a specific Turbine that do not materially affect the Turbine’s operability or achievement of Turbine Completion, but which must be performed to ensure that the Turbine complies with the standards and requirements set forth herein and in the Turbine Contract.  

“Turbine Reliability Test” means the six (6) hour Turbine Reliability Test described in Exhibit S-3. 

“Turbine Transportation Costs” has the meaning set forth in Section 5.1.1.

“Weather Delay Day” means, (a) in respect of Contractor or the Work, a day during which (i) sustained wind speeds above 25 miles per hour interfere with and prevent the safe lifting of Tower components, Turbine Nacelles or rotors, or (ii) other severe or inclement weather prevents or interferes with the performance of the Work by Contractor, provided that the effect thereof impacts the critical path of Contractor’s Work and such effect can be demonstrated by Contractor, or (b) in respect of Owner or the Necessary Infrastructure, a day during which inclement weather prevents or interferes with the performance of the Other Contractors’ Work by any Other Contractors, provided that the effect thereof impacts the critical path of the Other Contractors’ Work and such effect can be demonstrated by Owner.  The existence of a Weather Delay Day shall be determined in half-day increments.

“Work” shall have the meaning set forth in Section 2.1.

“Work Interface Points” means the physical points of interconnection between the Work and the Other Contractors’ Work, including the interconnection of the electrical conductors and the communications cable from the Turbine.  The location and design of, and the respective Party’s responsibility for, such interconnections are shown in Exhibit T.

Section 1.2 Certain Interpretive Matters.  In this Agreement, unless the context otherwise requires:

(a) the singular number includes the plural number and vice versa;

(b) reference to any Person includes such Person’s successors and assigns but, if applicable, only if such successors and assigns are permitted by this Agreement, and reference to a Person in a particular capacity excludes such Person in any other capacity;

(c) reference to any gender includes each other gender;

(d) reference to any agreement (including this Agreement), document or instrument means such agreement, document or instrument as amended or modified and in effect from time to time in accordance with the terms thereof and, if applicable, the terms hereof;

(e) reference to any Article, Section, Exhibit or Appendix means such Article, Section, Exhibit or Appendix of or to this Agreement, and references in any Article, Section, Exhibit, Appendix or definition to any clause means such clause of such Article, Section, Exhibit, Appendix or definition;

(f) any accounting term used and not otherwise defined in this Agreement has the meaning assigned to such term in accordance with GAAP;

(g) “hereunder,” “hereof,” “hereto” and words of similar import are references to this Agreement as a whole and not to any particular Section or other provision hereof or thereof;

(h) “including” (and, with correlative meaning, the term “include”) means including without limiting the generality of any description preceding such term;

(i) relative to the determination of any period of time, “from” means “from and including,” “to” means “to but excluding” and “through” means “through and including”;

(j) reference to any law (including statutes and ordinances) means such law as amended, modified codified or reenacted, in whole or in part, and in effect from time to time, including rules and regulations promulgated thereunder; and

(k) any agreement, instrument, insurance policy, statute, regulation, rule or order defined or referred to herein or in any agreement or instrument that is referred to herein means such agreement, instrument, insurance policy, statute, regulation, rule or order as from time to time amended, modified or supplemented, including (in the case of agreements or instruments) by waiver or consent and (in the case of statutes, regulations, rules or orders) by succession of comparable successor statutes, regulations, rules or orders and references to all attachments thereto and instruments incorporated therein.

Section 1.3 Construction of Agreement.  The Parties acknowledge and agree that each has participated in the drafting of this Agreement.  This Agreement shall, in the event of any dispute over its meaning or application, be interpreted fairly and reasonably, and neither more strongly for or against either Party.

Section 1.4 Agreement Documents; Conflicts and Omissions.  The Agreement Documents consist of this Agreement, including the Technical Specifications and the Scope of Work and any amendments to the Agreement issued pursuant to a Scope Change Order or Section 26.10 (“Agreement Documents”).  The Agreement Documents are intended to be complementary and what is set forth in any one document is as binding as if set forth in each document. The Agreement Documents are further intended to set forth all necessary specifications and requirements for the Work to be accomplished by Contractor.  Contractor has been given access to the Site, and Contractor has satisfied itself with respect to installation aspects of the Work to be accomplished by Contractor.  In case of any conflict, discrepancy, error or omission in the Agreement Documents, Contractor shall immediately give Notice to Owner of same for Owner’s instruction as to how to remedy such conflict, discrepancy, error or omission, and Contractor shall either comply with such instruction or the matter shall be resolved pursuant to the dispute resolution procedures of Article 13.  Subject to the requirement to obtain Owner’s instruction as to how to resolve conflicts among the Agreement Documents, the provisions and requirements of the Agreement Documents should take the following order of precedence (provided that, notwithstanding the following order, physical design or technical requirements of the fabrication or assembly of the Major Components of the Turbine as set forth in the Turbine Contract shall always control in the event of conflicting provisions contained in the other Agreement Documents):

(i) Amendments to the Agreement

(ii) The body of the Agreement

(iii) The Technical Specifications and other components of the Turbine Contract

(iv) The Scope of Work

(v) Other Agreement Exhibits

ARTICLE 2 

CONTRACTORS’ WORK AND OBLIGATIONS

Section 2.1 Work to be Performed.  Except as otherwise expressly set forth herein, and subject to the timely and proper completion of the Necessary Infrastructure by Owner, Contractor shall perform or cause to be performed, and shall provide or cause to be provided, as applicable, the following (the “Work”): (i)  the engineering, procurement, construction, installation, start-up and testing of the Project, all in accordance with the Scope of Work and the Technical Specifications and all other provisions of this Agreement, (ii) all materials and equipment, machinery, tools, labor, transportation, administration and other services and items required to complete the foregoing in accordance with this Agreement, (iii) all duties, obligations, services and responsibilities set forth in the Scope of Work and Technical Specifications, (iv) all other services required or appropriate for the performance by Contractor of its duties and obligations under this Agreement, including, without limitation, such services in connection with the procurement of the Turbines and in connection with design, engineering, project management, site preparation, construction, start-up, and testing of the Turbine Installation Work, and (v) the acquisition of all materials and equipment, machinery, tools, labor, transportation, administration and other services and items required to complete the Project, excluding the Necessary Infrastructure, in accordance with this Agreement.  Without limiting the foregoing, Contractor shall provide, or cause to be provided, the Work in accordance with the Technical Specifications, the Applicable Laws, Permits, and the Site Agreements and shall perform, or cause to be performed, the Turbine Installation Work in accordance with Prudent Engineering Practices and Prudent Industry Practices.  Without limiting the foregoing, Contractor shall provide, or cause to be provided, the following:

2.1.1 Construction of Facilities and Provision of Services.  Contractor shall provide all construction services necessary to achieve Project Substantial Completion (except with respect to the Necessary Infrastructure).  The Turbines (including the Foundations), and all other Work (to the extent the Technical Specifications are applicable), shall be constructed and fabricated in accordance with the Technical Specifications.  Contractor shall be responsible for, and manage, construction of the Work.  All construction and construction management shall be in conformity with the standards of performance set forth in Section 2.3.

2.1.2 Labor and Personnel.  Contractor shall provide all management services necessary for the Work and provide, or cause to be provided, all labor and personnel required to timely perform the Work, including management services and personnel.  Owner shall be informed of all key personnel, including, but not limited to, project manager, construction manager, engineering manager, and start-up manager and such persons shall not be removed or replaced without written notification to Owner.  Owner shall have the right at all times to require (subject to the reasonable concurrence of Contractor) that any personnel be removed for cause and replaced by personnel reasonably acceptable to Owner.

2.1.3 Operation, Maintenance and Training Manuals.  Contractor shall submit to Owner not later than thirty (30) days prior to Project Substantial Completion (as indicated in the Project Schedule), the O&M Manual, and the SCADA Manual.  Four duplicate originals of the O&M Manual and the SCADA Manual shall be provided to Owner.  Contractor agrees to send Owner any revisions to the O&M Manual in a timely manner until Project Substantial Completion.

2.1.4 Initial Submittals.  On or before the Approval Date, Contractor shall submit Notice to Owner of Contractor’s proposed project manager, proposed list of Major Subcontractors (excluding the BOW Subcontractor, which BOW Subcontractor shall be selected from the list contained in Exhibit Y-1 or otherwise shall be approved by Owner), and an interim schedule for procurement and erection which supports Contractor’s Estimated Progress Payment Schedule.  After receipt of the Notice, interim schedule, and list of Major Subcontractors, Owner shall have ten (10) Business Days to review and comment on the same.  The Parties shall thereafter consult and cooperate with each to address Owner’s comments (if any) and to finalize the appointment of Contractor’s project manager, and the interim schedule and Major Subcontractor List, which shall thereupon be added to this Agreement as Exhibit U and Exhibit Y-2, respectively.  

2.1.5 Project Schedule and Construction Safety Manual.  Within ten (10) days after satisfaction of the conditions precedent set forth in Section 6.1(a) and (b), Contractor shall provide to Owner (i) a detailed schedule of the Work, which shall be consistent with the Guaranteed Project Substantial Completion Date and the Other Contractors’ Work Schedule, and (ii) Contractor’s construction safety manual.  The Project Schedule shall include a critical path schedule and shall be in the form, and contain the information, set forth in Exhibit U.  After receipt of the detailed schedule, Owner shall have ten (10) days to review and make recommendations for changes to the schedule.  Any reasonable recommendations made by Owner shall be implemented by Contractor, as long as such changes do not increase the costs or change the time for critical path portions of the Work required or provided by Contractor.  Contractor shall resubmit the revised schedule, or provide in writing reasons for rejecting the recommendations, promptly, but not later than ten (10) days.  This schedule, once approved in writing by Owner, shall be the schedule utilized by Contractor for all planning, organizing and directing of the Work (the “Project Schedule”).  The Guaranteed Project Substantial Completion Date may not be changed by Contractor unless a Scope Change Order is issued as provided herein.

2.1.6 Status Reports.  Contractor shall submit to Owner not later than the 15th day of each month, commencing with the month following the CP Satisfaction Date, monthly progress reports, containing the information described in, and in the form of, the report attached hereto as Exhibit V.

2.1.7 Engineering.  Contractor shall procure all engineering and design services necessary for the Foundations and the erection and installation portion of the Work in conformity with this Agreement.  Contractor shall review all engineering and design services provided by its Subcontractors.  All engineering and design elements of the Balance of Work shall be engineered or designed by Subcontractors.  To the extent required by Applicable Laws, all engineering Work requiring certification shall be certified by professional engineers licensed and properly qualified to perform such engineering services in all appropriate jurisdictions.

2.1.8 Procurement.  Contractor shall procure and pay for (subject to the provisions of Section 5.2 respecting direct payments by Owner to __________ and the BOW Subcontractor), in Contractor’s name pursuant to the terms of this Agreement as an independent contractor and not as agent for Owner, all Contractor and Subcontractor labor, materials, equipment, supplies, manufacturing and related services for construction of and incorporation into the Project that are required for completion of the Work in accordance with this Agreement and are not explicitly specified to be furnished by Owner herein.  All such items shall be warranted as provided in Article 9.  Neither Contractor, its Subcontractors, nor any Person under Contractor’s authority or control shall take any action that will release, void, impair or waive any warranties or guaranties on equipment, materials or services that it procures from others.

2.1.9 Inspection and Expediting.  Contractor shall perform or cause to be performed all construction management responsibilities, inspection, expediting, quality surveillance and traffic services as are required for performance of the Work.  Contractor shall perform such detailed inspection of Work in progress at intervals appropriate to the stage of construction or fabrication as is necessary to confirm that such Work is proceeding in accordance with this Agreement and the Project Schedule.  Contractor shall report deficiencies revealed through the inspections and measures proposed by Contractor to remedy such deficiencies.  Owner (including Owner’s Engineer) and the Financing Parties, if any, shall have the right to be present at all inspections and have the right to inspect the Turbines, including any Major Component, during manufacturing during normal business hours upon three (3) days written Notice to Contractor, to the extent Contractor is permitted such inspection rights under the Turbine Contract.  The inspection and review by Owner (including Owner’s Engineer), and the Financing Parties, if any, of any portion of the Work in progress by Contractor or Subcontractors shall not relieve Contractor of any duties, liabilities or obligations under this Agreement.

2.1.10 Permitting.  Owner shall obtain all Permits required for the operation of the Project that are set forth as Owner’s responsibilities on Exhibit A.  Contractor shall be responsible for all construction Permits, road use Permits, crane operating Permits and any other Permits relating to the Work, and any other Permits required for the development, construction or testing of the Project (excluding the Necessary Infrastructure) or as otherwise required to achieve Project Substantial Completion, or for the ordinary conduct of its business, including those identified as Contractor responsibilities in Exhibit A.  During the permitting and licensing process, Contractor, at the request of Owner, shall attend, testify or provide other technical support at any hearings.  If either Party becomes aware of any Permit that is not listed on Exhibit A that is the other Party’s responsibility, the Party having such awareness shall promptly give Notice thereof to the other Party.

2.1.11 Technical Support.  During the design and engineering of the Project, Contractor shall provide to Owner such technical information, engineering support, data or other information as Owner may reasonably request.

2.1.12 Construction, Storage, Interconnections and Related Matters.  Contractor shall procure all materials, supplies and equipment required for permanent and temporary construction.  Contractor shall receive, unload, store, and safeguard the equipment, materials, and supplies to be delivered pursuant to this Agreement, and shall assume care, custody, and control thereof until, with respect to each Turbine, Turbine Completion occurs.  An appropriate Construction Laydown Area will be determined by the mutual agreement of Owner and Contractor, subject to the terms of the Site Agreements.  Contractor shall provide for the procurement, as appropriate, of all soil, gravel and similar materials required for performance of the Work and for the disposal thereof on the Site at reasonable locations designated by Owner.  Contractor shall review and coordinate with Owner the design and location of Work Interface Points and the construction schedule for such interconnections.  Contractor shall use commercially reasonable efforts to notify Owner of Contractor’s need for a Work Interface Point at least five (5) days before such an interconnection point is needed.

2.1.13 Start-Up and Initial Operation.  The Work shall include the Acceptance Tests and Turbine Reliability Tests, and all other start-up and initial operation functions pertaining to the Work.  

2.1.14 Utilities, Consumables and Spare Parts.  Until Project Substantial Completion, Contractor shall arrange and pay for the provision of electricity, water, fire protection, sewage and waste disposal services related to construction, start-up and testing or otherwise to the performance of the Work or any other obligations of Contractor hereunder.  Contractor shall provide to Owner a listing of recommended spare parts including any spare parts and pricing lists obtained from equipment manufacturers relating to the Work.  Contractor shall have no responsibility for providing spare parts, except those used in connection with construction, start-up and testing or otherwise in the performance of the Work.  Contractor may use any spare parts procured by Owner and available at the Site; provided, however, that Contractor shall promptly replace any spare parts that it uses during performance of the Work.

2.1.15 Storage and Retrieval of Parts and Components.  Until Turbine Completion with respect to each Turbine, Contractor shall be responsible for the care, custody, and control of all components of such Turbine and parts of equipment delivered to the Site for the performance of the Work respecting such Turbine and the proper receipt, storage, retrieval, and cataloging of same.

2.1.16 Site Access and Owner’s Accommodation.  Contractor shall provide Owner (including Owner’s Engineer) and the Financing Parties, if any, to the extent that any Work is being performed on the Site, with access to the Work at all times and arrange for their access to the engineering, manufacturing and fabricating premises of all Subcontractors (in the case of premises of __________, to the extent Contractor is permitted such access under the Turbine Contract) sufficient to permit Owner (including Owner’s Engineer) and the Financing Parties, if any, to inspect Work being performed and monitor compliance by Contractor and the Subcontractors with the terms hereof.

2.1.17 Clean-Up and Waste Disposal.  Contractor shall maintain the Site to the extent that Contractor performs Work on same, reasonably free from accumulation of Contractor’s and each Subcontractor’s waste materials, rubbish and other debris and in accordance with Prudent Industry Practices.  On or before Project Substantial Completion, Contractor shall remove from the Site all of Contractor’s and each Subcontractor’s waste materials, rubbish and other debris, as well as all tools, construction equipment, machinery and surplus material to which Owner does not hold, or may not acquire, title that was accumulated due to Contractor’s and each Subcontractor’s performance of the Work and shall leave the Site in a neat, clean and usable condition; provided, that Contractor and its Subcontractors may retain on the Site whatever tools, equipment, machinery and materials may be needed to perform or complete all Final Punch List items, at which time of completion all such remaining tools, equipment, machinery and materials shall be removed from the Site, together with any debris or rubbish generated in performance or completion of the Final Punch List items.  All clean up and disposal shall be conducted in accordance with Applicable Laws, Permits, and Site Agreements.

2.1.18 Taxes.  Contractor shall be solely responsible for the payment of, and shall indemnify Owner against, all customs duties, import duties, levies, imposts, fees, royalties or charges of any kind (whether in the United States or elsewhere and including any of the foregoing relating to the importation of any items into the United States) arising out of the importation of any component or part of the Turbines, drawings, designs or other Work, as well as employment and unemployment taxes for Contractor and Subcontractor personnel engaged in the Work (collectively, “Contractor Taxes”).  Contractor shall (i) collect from Owner in accordance with Section 5.1.2 and pay to the relevant taxing authority all Sales and Use Taxes, (ii) timely file any and all necessary returns and all other reports and other information required by any taxing jurisdiction with respect to Sales and Use Taxes, and (iii) promptly furnish copies of all such information and reports to Owner.  Upon request from either Party to this Agreement or a relevant taxing authority, each Party shall cooperate fully with the other Party and its representatives and shall grant access during normal business hours to all business records necessary to confirm or support the calculation of the taxes for which such Party is responsible under this Agreement.

2.1.19 Employee Identification and Security.  Contractor shall provide a reasonable method, subject to the approval of Owner which shall not be unreasonably withheld or delayed, of checking the employees of Contractor and its Subcontractors in and out of the Site.  All employees of Contractor and its Subcontractors shall be identified by the use of a distinctive hat, badge or marker approved by Owner.  Contractor shall cause each such employee to wear such hat, badge or marker so that it can be readily seen at all times.  Contractor shall be responsible for the security of the Project at all times while the Work is being performed.

2.1.20 Adjoining Utilities, Site Agreement Obligations.  Contractor shall take all actions reasonably necessary to protect any and all parallel, converging and intersecting electric lines and poles, telephone lines and poles, highways, waterways, railroads, sewer lines, natural gas pipelines, petroleum lines, drainage ditches, culverts, water wells, or springs and any and all property of others, from damage as a result of its performance of the Work, and comply with the requirements of the Site Agreements.  In the event that any such property is damaged or destroyed in the course of the performance of the Work by Contractor or a Subcontractor, Contractor shall at its own expense rebuild, restore or replace such damaged or destroyed property, and shall otherwise comply with the requirements of the Site Agreements.

2.1.21 [Intentionally Omitted.] 

2.1.22 Artifacts.  In the event any relics or items with archaeological value are discovered by Contractor or any Subcontractors, Contractor shall immediately provide Notice to Owner before proceeding with any Work at the location of the discovery.  Contractor shall adjust its Work schedule as needed to mitigate time delays and as approved by Owner and Owner shall issue a Scope Change Order with respect to such adjustment.

2.1.23 Labor Relations.  Contractor shall be responsible for all labor relations matters relating to the Work and shall at all times maintain harmony among craft personnel employed in connection with the Work.  Contractor shall adopt and implement policies and practices designed to avoid work stoppages, slowdowns, and disputes.

2.1.24 Restoration.  Prior to transfer of care, custody, and control, when applicable, but no later than the Project Substantial Completion Date, Contractor shall restore all areas disturbed by the performance of the Work to their near original condition, to the extent reasonably practicable, or as otherwise required by the Site Agreements.

2.1.25 Collateral Work.  Contractor acknowledges that Other Contractors may be working at the location of the Work.  Owner reserves the right to coordinate the performance of the Work with the work of Other Contractors.  Contractor shall cooperate with and shall not delay, impede or otherwise impair the work of others.  In order to accomplish coordination of scheduling, Contractor and Owner will conduct weekly meetings to schedule the Work and the Other Contractors’ Work for the following week.  Once scheduled, Contractor will cooperate with Owner in changing the schedule of the Work or to work around any unanticipated change in the Other Contractors’ Work so long as such rescheduling or work-around can be accomplished without impacting the critical path of the Work or the costs of Contractor.  Any such impacts shall be subject to the provisions of Section 4.5.

Section 2.2 Commencement of the Work.  Contractor may commence initial phases of the Work on the Approval Date, provided however, that the Contractor shall not cause or permit any of the Major Components to be delivered (i) to the Site, unless and until the conditions set forth in Section 6.1(a) through (f) shall have been satisfied or (ii) to any portion of the Site on which such Major Components are to be erected or installed, unless and until the Required Site Agreement with respect to such portion of the Site has been executed.

Section 2.3 Standard of Performance.  Contractor shall perform or cause to be performed the Turbine Installation Work in accordance with Prudent Engineering Practice, Prudent Industry Practices, all Applicable Laws, all Permits, and the safety precautions set forth in Section 2.5, and the Work shall be constructed and erected in a good and workmanlike manner in conformity with the Site Agreements.  The Turbines (excluding Foundations) shall be manufactured and fabricated in accordance with the Turbine Contract; provided, however, that after Turbine Completion with respect to any Turbine, any claim of Owner regarding the Work provided or performed under the Turbine Contract with respect to such Turbine not complying with the Turbine Contract shall be governed solely by the provisions of Article 9.  The Balance of Work (including the Foundations) shall be constructed in accordance with this Agreement, including the Technical Specifications; provided, however, that after Project Substantial Completion, any claim of Owner regarding the Balance of Work provided or performed under the BOW Contract not complying with this Agreement shall be governed solely by the provisions of Article 9.

Section 2.4 Compliance with Applicable Laws and Permits.  Contractor and its Subcontractors shall comply with and shall cause the Work (including, without limitation, the design, engineering, construction and operation of the Work) to comply in all material respects with all Applicable Laws and Permits; provided, however, that enforcement of compliance of the scope of supply under the Turbine Contract shall consist solely of enforcing the terms of the Turbine Contract, including its warranty provisions, and, after Turbine Completion with respect to any Turbine, shall be governed solely by the provisions of Article 9.

Section 2.5 Safety Precautions.  During the performance of its obligations under this Agreement, Contractor shall be responsible for complying, and causing its Subcontractors to comply, with all applicable standards set forth in IEC 1400‑1, Wind Turbine Generator Systems-Part 1: Safety Requirements, Prudent Engineering Practices, Prudent Industry Practices and, without limiting the generality of Section 2.4, OSHA Requirements and similar requirements of all state and other Applicable Laws, and for initiating, maintaining and supervising all safety precautions and programs in connection with the performance of the Work.  Contractor shall take all reasonable precautions for the safety of, and shall provide all reasonable protection in order to prevent damage, injury or loss to:  (i) all Persons employed by Contractor or Subcontractors in connection with the Work and all other Persons who may be affected thereby, (ii) all materials and equipment to be incorporated into the Project, whether in storage on or off the Site, under the care, custody or control of Contractor or any Subcontractor and (iii) other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures and utilities not designated for removal, relocation or replacement in the course of construction.  During performance of Work under this Agreement, including, construction, start-up, testing and initial operation of the Project, Contractor shall require all Subcontractors working on the Site to comply with all safety requirements in effect at all such times.  Owner has the right to monitor Contractor’s safety program.

Section 2.6 Emergencies.  In the event of any emergency endangering life or property, Contractor shall take such action as may be reasonable and necessary to prevent, avoid or mitigate injury, damage or loss and shall, as soon as possible, report any such incidents, including Contractor’s response thereto, to Owner.  Whenever Contractor has not taken reasonable precautions for the safety of the public or the protection of the Work or of structures or property on or adjacent to the Site, Owner may, without Notice to Contractor if the lack of precautions poses the risk of imminent physical harm to individuals or property, but shall be under no obligation to, provide reasonable protection by causing the requisite work to be performed and equipment to be furnished or other action to be taken.  The taking of such action by Owner, or Owner’s failure to do so, shall not limit Contractor’s liability.  Except to the extent that the emergency is caused by the action or inaction of Owner, the reasonable cost of performance of such work or furnishing of such equipment or other action shall be for the sole account of Contractor, which cost shall be reimbursed to Owner within thirty (30) days of receipt of an invoice setting forth such costs, together with any supporting data reasonably requested by Contractor.

Section 2.7 [Intentionally omitted.]  

Section 2.8 [Intentionally omitted.] 

Section 2.9 Hazardous Substances.  As required by Applicable Laws, Contractor shall provide data sheets, warning labels, or other documentation covering all Hazardous Substances furnished under or otherwise associated with the Work.  Contractor shall provide to Owner either copies of the applicable data sheets or copies of a document certifying that no data sheets are required under any Applicable Laws prior to the commencement of such Work or at such time as any such substances enter the Site.  Prior to the execution of the Required Site Agreements, Contractor shall provide to Owner Phase I environmental assessment reports prepared in accordance with ASTM Standard E‑1527‑00 indicating that no Environmental Conditions or recognized environmental conditions exist within the portions of the Site where, in accordance with the applicable Required Site Agreements, any Turbines or the Collection System (or portions thereof) may be located or construction work may be performed. 

Section 2.10 As-Built Drawings.  Within ninety (90) days after the Project Substantial Completion Date, Contractor shall deliver to Owner a complete set of the BOW As-Built Drawings.

Section 2.11 Environmental and Wind Energy Credits.  Owner shall own all right, title and interest in and to the Environmental and Wind Energy Credits arising or resulting from or associated with the operation of the Project, and Owner shall have the sole right to claim and utilize such Environmental and Wind Energy Credits.  Consideration for the Environmental and Wind Energy Credits is included in the Firm Fixed Price.  The Parties shall execute any and all documents and instruments necessary to effect or confirm the exclusive ownership of such Environmental and Wind Energy Credits by Owner or its designees upon reasonable request by Owner. 

Section 2.12 Tax Credits.  Owner shall be the sole owner of the Project and the sole producer of electricity therefrom for purposes of determining entitlement to the PTCs and the Oklahoma PTCs.  Contractor shall have no ownership interest in the Project and shall not claim on any tax return any PTC or Oklahoma PTC with respect to the Project or any electricity produced therefrom.  Owner shall have no obligation to compensate Contractor for any PTC or Oklahoma PTC for any taxable period.

Section 2.13 __________ Contractual Service Agreement.  Contractor shall be responsible, at its own cost and expense, for entering into a Contractual Service Agreement for the operation and maintenance of the Turbines for a period of _____ (__) years, which shall be substantially in the form set forth in Exhibit F and which shall provide for compensation to __________ at a maximum rate of __________ Dollars ($__________) per Turbine per year plus $_____ per MWh (or with such modifications or in such other form as shall be reasonably satisfactory, in form and substance, to Owner) (“__________ CSA”).  Within ten (10) days after Contractor’s request for Owner approval of a final negotiated __________ CSA, Owner shall either approve the form and terms of the __________ CSA or shall notify Contractor that Owner has elected not to approve the proposed __________ CSA.  If the proposed form complies with the specifications of this Section 2.13, then any decision by Owner not to approve the proposed __________ CSA will result in the waiver by Owner of the condition set forth in Section 6.1(g), and the adjustment to the Firm Fixed Price as specified in Section 5.1.3 shall apply.  If Owner approves the proposed __________ CSA, Contractor shall execute the __________ CSA, and shall assign it to Owner as security in accordance with the provisions of Section 12.7, with the security assignment to become an absolute assignment upon Project Substantial Completion (or earlier to the extent provided in Article 18).  Prior to Project Substantial Completion, the representations, warranties, guarantees and obligations of __________ under the __________ CSA, and under the Turbine Contract, shall be enforced by Contractor for the benefit of Owner in accordance with Section 9.1.  Payments due to __________ under the __________ CSA shall be made directly by Owner to __________ in accordance with Section 5.2 and shall not constitute part of the Firm Fixed Price.

Section 2.14 Required Site Agreements.  Contractor shall be responsible for preparing or causing to be prepared and finalizing or causing to be finalized the Required Site Agreements.  Contractor shall use its commercially reasonable efforts to cause the Required Site Agreements to be prepared and finalized.  The Parties shall reasonably cooperate and consult with each other in connection with such preparation and finalization to ensure that the form and substance thereof conform to the requirements specified in the definition of “Required Site Agreements” herein (or are otherwise reasonably satisfactory to Owner).  Contractor shall cause the Required Site Agreements to be executed and delivered by Contractor and the relevant owners of the parcels of real property constituting the Site and any other applicable grantors of rights thereunder in accordance with the following schedule:  (i) the Required Site Agreements with respect to each parcel on which an individual Turbine will be erected shall be executed and delivered prior to construction of such Turbine on such parcel; (ii) the Required Site Agreements with respect to the parcels necessary to site (in accordance with the applicable provisions of the Turbine Contract and this Agreement) at least __________ (___) Turbines and the BOW Contract shall be executed and delivered by the CP Target Date, (iii) the Required Site Agreements with respect to the parcels necessary to site at least __________ (___) Turbines shall be executed and delivered by __________ ___, 200__, and (iv) the Required Site Agreements with respect to the parcels necessary to site all __________ (___) Turbines shall be executed and delivered by __________ ___, 200__.  If Contractor does not comply with the obligations stated in clause (ii), (iii), or (iv) above, Owner shall thereafter not be obligated to pay any amounts to Contractor in respect of the Firm Fixed Price that would cause the cumulative amount paid in respect of the Firm Fixed Price to exceed an amount calculated in accordance with the following formula:

	Max
	 = 
	FFP * N/___, where:

	Max
	=
	the maximum cumulative amount payable by Owner in respect of the Firm Fixed Price;

	FFP
	=
	the Firm Fixed Price; and

	N
	=
	the number of Turbines which can be sited (in accordance with the applicable provisions of the Turbine Contract and this Agreement) on parcels of real property for which Contractor and the other parties thereto have executed and delivered the Required Site Agreements.

	
	
	


Contractor and Owner shall execute and deliver an Assignment (Required Site Agreements) on each of the dates specified in clause (ii), (iii) and (iv) above and, if “N” in the formula above is less than __________ (___) Turbines as of __________ ___, 200__ and is a greater number of Turbines as of the Project Substantial Completion Date, on the Project Substantial Completion Date, with respect to the Required Site Agreements that Contractor and the other parties thereto shall have executed and delivered as of each such date, each such Required Site Agreement shall be assigned by Contractor to Owner as security in accordance with the provisions of Section 12.7 pursuant to the Assignment (Required Site Agreements) of which it is a subject, with the security assignment to become an absolute assignment at Project Substantial Completion.  Notwithstanding anything to the contrary herein, if Contractor fails to comply with the obligations stated in clause (iii) or (iv) in this Section 2.14, in addition to the reduction in Owner’s payment obligations provided for above, such failure shall be deemed to be a default described in Section 18.1(a) and thus a Contractor Event of Default to which the extended cure period provided for in clause (B) of Section 18.1.2 shall apply; provided, however, that in the case of any failure by Contractor to comply with the obligations stated in clause (iv) of this Section 2.14, such cure period shall in no event exceed forty-five (45) days.  Contractor shall be entitled to modify the Location Plan as reasonably necessary to accommodate the property rights actually acquired in the Required Site Agreements, subject to the foregoing provisions of this Section 2.14 (including the first three sentences of this Section 2.14) and the provisions of Section 2.16, and Contractor’s compliance with its obligations stated in such provisions and subject to compliance with the applicable requirements of the Turbine Contract (including the Technical Specifications).
Section 2.15 Title Policy.  Contractor shall use its commercially reasonable efforts to cause the Title Policy to be issued and delivered to Owner concurrently with the execution and delivery of the Assignment (Required Site Agreements).  Each Title Policy shall, among other things, (i) show title for the applicable site to be in the name of the party granting the particular Required Site Agreement for the Site, (ii) be in amount reasonably acceptable to Owner; and (iii) provide for affirmative coverage over any mechanics liens for the work performed on the Site; (iv) be subject only to title exceptions that will not interfere with the use of the Site for its intended use, and (v) insure good and valid marketable title in the Site to Owner pursuant to the Required Site Agreements not subject to dispossession.  The cost of each Title Policy shall be reimbursed by Owner within ten (10) days after submission of Contractor’s invoice therefore, accompanied by the invoice of the issuer of the Title Policy (which issuer shall be reasonably satisfactory to Owner).

Section 2.16 Location Plan.

(a) Contractor has provided in the Location Plan an approximate location for all Turbines and, in reliance thereon, Owner has provided in the Location Plan an approximate location of the Necessary Infrastructure, including the location of the Substation that is a portion of the Necessary Infrastructure.  Contractor shall perform the Work, including the siting of the Turbines and the BOW, and construct the Project (excluding the Necessary Infrastructure) in accordance with the Location Plan, Contractor shall be entitled to modify the siting of the Turbines shown on the Location Plan as necessary to accommodate the property rights to be acquired in any proposed Required Site Agreement.  Any such modification shall not constitute a Scope Change entitling Contractor to any adjustment to the Firm Fixed Price or the Guaranteed Project Substantial Completion Date.  Contractor shall promptly notify Owner of any such modifications after it becomes apparent to Contractor that such modifications will be necessary, and furnish the details of the modifications as soon as they are finalized.

(b) Promptly upon becoming aware that any modification to the location of the Substation shown on the Location Plan will become, or could reasonably be expected to become, reasonably necessary to accommodate the property rights to be acquired in any proposed Required Site Agreement, during the course of the Parties’ consultation with each other with respect to the finalization of any such Required Site Agreement to ensure Owner’s reasonable satisfaction with the form and substance thereof pursuant to Section 2.14, and, in any event, prior to the execution and delivery of any such Required Site Agreement, Contractor shall furnish Notice thereof to Owner within a reasonable period, not less than ten (10) days prior to the execution and delivery of such Required Site Agreement.  Each such Notice shall specify such anticipated modification(s) to the Location Plan in such reasonable detail as shall be sufficient to permit Owner to evaluate the potential impacts of the proposed modification(s) on the timing and costs for completing the Necessary Infrastructure.

(c) As promptly as practicable and in any event within such ten (10) days of receipt of Contractor’s Notice of such anticipated modification(s), Owner shall furnish Notice to Contractor specifying whether Owner has reasonably determined that such modification(s) could reasonably be expected to increase the costs of completing the Necessary Infrastructure and, in the case of any such determination by Owner, including Owner’s estimate of the amount of such increased costs, or delay the timing for completion of the Necessary Infrastructure and, in the case of any such determination by Owner, including Owner’s estimate of the duration of such delay. 

(d) If Owner fails to timely furnish Notice to Contractor pursuant to paragraph (c) of this Section 2.16, or if Owner timely furnishes such Notice to Contractor and such Notice does not specify that Owner has reasonably determined that such modification(s) could reasonably be expected to increase the costs of completing the Necessary Infrastructure or delay the timing for completion of the Necessary Infrastructure, Contractor shall be entitled to modify the Substation location on the Location Plan as specified in Contractor’s Notice and as reasonably necessary to accommodate the property rights actually acquired in the applicable proposed Required Site Agreements, once the same shall have been executed and delivered.

(e) If Owner furnishes timely Notice to Contractor pursuant to paragraph (c) of this Section 2.16 and such Notice does specify that Owner has reasonably determined that such modification(s) could reasonably be expected to increase the costs of completing the Necessary Infrastructure or delay the timing for completion of the Necessary Infrastructure, then Contractor shall be entitled to modify the Substation location on the Location Plan as specified in Contractor’s Notice and as reasonably necessary to accommodate the property rights actually acquired in the applicable proposed Required Site Agreements, once the same shall have been executed and delivered, provided, however, that (x) if Owner’s Notice specified such determination with respect to increased costs and included Owner’s estimate of such costs, Contractor shall be responsible for, and shall reimburse Owner for, and Owner shall be entitled to set-off against any amount payable by Owner to Contractor hereunder, the substantiated, increased costs of completing the Necessary Infrastructure actually incurred by Owner as a result of such modification(s) to the Location Plan and (y) if the Owner’s Notice specified such determination with respect to delay and included Owner’s estimate of such delay, then, for each day that the completion of the Necessary Infrastructure is actually and reasonably delayed as a result of such modification(s) to the Location Plan, the date set forth in the first sentence of Section 4.4 and in clause (i) of the definition of Owner Caused Delay in Section 4.5 shall be deemed to have been extended a day, and the period of two hundred seventy (270) days set forth in Section 18.1(e) shall be deemed to have been reduced by a day.

Section 2.17 Site Access.  Contractor shall be responsible for obtaining, pursuant to the Required Site Agreements, continuous reasonable access for itself, Subcontractors, Owner (including Owner’s Engineer) and Other Contractors to the Site, including all Turbine sites and Construction Laydown Areas, at the locations agreed to by the Parties, and as necessary to perform the Work; provided, however, Owner may impose reasonable restrictions on access to the Site and order of work so long as such restrictions do not materially interfere with Contractor’s performance of its remaining obligations hereunder or the timing of Contractor’s performance of the Work, as further provided in Section 2.1.25 and Section 4.5.  Contractor shall be responsible, subject to the conditions and limitations set forth herein, for all damage it or its Subcontractors may cause to any property, including public roads and highways and, other than wear and tear that is normal for such roads, to the Project’s access roads, in each case in connection with the performance of the Work.  

Section 2.18 Amendment to Turbine Contract.  Contractor shall be responsible for entering into, and causing __________ to enter into, an amendment to the Turbine Contract to substitute Contractor in place of __________, to increase the number of Turbines to be sold under the terms of the Turbine Contract from the number specified in Exhibit P to __________ (___), and to revise or supplement the delivery schedule included in Attachment 4 of the Turbine Contract to cover all __________ (___) Turbines and to obtain __________’s agreement, either in such amendment or in the __________ Consent, to issue invoices directly to Owner, or at least to Contractor but in the name of and addressed to Owner, for amounts thereafter payable under the Turbine Contract.  The final draft of the amendment shall be submitted to Owner prior to its execution to enable Owner to confirm that the amendment effects the changes, and only the changes, mentioned in the preceding sentence.  Upon Notice from Owner confirming the compliance of the form with the provisions of this Section 2.18, or a failure by Owner to issue a Notice denying such compliance within three (3) Business Days after submittal of the proposed form to Owner, Contractor may proceed with execution of the amendment.  
ARTICLE 3 

SUBCONTRACTORS

Section 3.1 Subcontractors.  Vendors, suppliers, consultants, and subcontractors of any tier, materialmen, professionals, laborers, and all other Persons providing equipment, materials or services directly or indirectly to Contractor in connection with the Work are herein collectively referred to as “Subcontractors.”  Contractor shall have the right, in its discretion, to have any part or all of the Work as it deems advisable (other than general management and coordination of the Turbine Contract and the BOW Contract and administration of this Agreement) to be accomplished by Subcontractors.  BOW Subcontractor must be listed on Exhibit Y-1 or otherwise be approved by Owner.  Any Major Subcontractors (other than the BOW Subcontractor) used by Contractor or the BOW Subcontractor in performing the Work must be listed on the Exhibit Y-2 approved by Owner in accordance with Section 2.1.4 or be otherwise approved by Owner.  Contractor shall be solely responsible for the engagement, management and (except as provided in Section 5.2.2) payment of Subcontractors in the performance of the Work.  In no event shall the right of Contractor to have any portion of the Work performed by Subcontractors relieve Contractor of any of its obligations or responsibilities under this Agreement.  

Section 3.2 Execution of BOW Contract.  From and after the Approval Date, Contractor shall use its commercially reasonable efforts to cause the conditions set forth in Section 6.1(e) to be satisfied prior to the CP Target Date and Contractor shall reasonably consult and cooperate with Owner in connection with such efforts and the negotiation and finalization of the BOW Contract to ensure that the BOW Contract complies, in form and substance, with the conditions set forth in Section 6.1(e), and Contractor shall keep Owner reasonably informed of the progress of such efforts.  Prior to executing the BOW Contract, Contractor shall submit to Owner the final form of the BOW Contract for confirmation that such document complies with the requirements of this Section 3.2 and Section 6.1(e).  Upon Notice from Owner confirming such compliance, or a failure by Owner to give Notice denying such compliance within seven (7) days after submittal of the proposed form, Contractor may proceed with execution of the BOW Contract.  
Section 3.3 Contractor Responsible for Work.  Except as expressly provided otherwise in this Agreement, Contractor is responsible for the Work, and for ensuring that the performance of the Work conforms in all respects to the requirements of this Agreement, regardless of any failure of any Subcontractors to perform, or any disagreement between any Subcontractors or between any Subcontractors and Contractor.  Until Project Substantial Completion, Contractor shall be fully responsible for all acts and omissions of its Subcontractors performing or furnishing any of the Work for Contractor just as Contractor is responsible for Contractor’s own acts and omissions.

Section 3.4 Subcontractor Warranties.  Contractor shall procure and assign Subcontractor warranties in accordance with Section 9.1.

Section 3.5 Subcontractor Insurance.  Contractor shall ensure that all Subcontractors’ insurance shall comply with the insurance requirements set forth in Section 17.6.  Contractor shall remain responsible for maintaining the insurance required to be maintained by Contractor in accordance with, and otherwise complying with, all of the provisions of Article 17 applicable to Contractor, regardless of whether any Subcontractors maintain, or fail to maintain, insurance that complies with the requirements set forth in Section 17.6.

Section 3.6 Subcontractor Waiver.  Contractor shall include in all proposed subcontracts, and shall use reasonable efforts to retain, provisions requiring all Subcontractors to release, assign to Owner or its successors or assigns and waive any and all rights of recovery against Owner, the Financing Parties, if any, and each of their parent companies, affiliates, subsidiaries, including the directors, officers and shareholders of each such company, partners, employees, successors, permitted assigns, agents, insurers and underwriters, and all other Subcontractors that the releasing Subcontractor may otherwise have or acquire, in or from or in any way connected with any loss covered by policies of insurance maintained or required to be maintained pursuant to this Agreement or because of deductible clauses in, or inadequacy of limits of, any such policies of insurance.  Contractor shall use its reasonable efforts to require all Subcontractors to include in all policies of insurance maintained by the Subcontractors the endorsements provided in Section 17.3 and clauses providing that each underwriter shall release, assign to Owner and its successors and assigns and waive all of its rights of recovery, under subrogation or otherwise, against Owner, the Financing Parties, if any, and each of their parent companies, affiliates, subsidiaries, employees, successors, permitted assigns, agents, insurers and underwriters.

Section 3.7 No Privity with Subcontractors.  Owner shall not be deemed by virtue of this Agreement to have any contractual obligation to, or relationship with, any Subcontractor.

Section 3.8 Review Not Relief of Contractor’s Liability.  The review, if any, by Owner or the Financing Parties, if any, as to Contractor’s entering into any subcontract, purchase order or similar form with any Subcontractor shall not relieve Contractor of any of its duties, liabilities or obligations under this Agreement, and Contractor shall be liable hereunder to the same extent as if such subcontract, purchase order or similar form had not been reviewed by Owner or the Financing Parties, if any.

Section 3.9 Owner’s Rights.  Contractor shall supervise and direct the Work of all Subcontractors (except that the BOW Subcontractor, rather than Contractor, shall supervise and direct the rendering of all engineering services requiring licensure in the State of Oklahoma) and shall be responsible for all engineering (solely by engagement of a BOW Subcontractor having all professional licenses required under Applicable Law), procurement, construction means, methods, techniques, sequences and procedures for coordinating the Work of Subcontractors.  If Work that does not meet the Technical Specifications is discovered by Owner during the construction of the Work, Contractor will remedy such item before Turbine Completion unless it is a Turbine Punch List item, in which event Contractor will remedy such item prior to Project Substantial Completion.

ARTICLE 4 

OWNER’S RESPONSIBILITIES

Section 4.1 Permits.  Owner shall obtain and maintain at all times at its own expense all Permits that are designated for attainment by Owner on Exhibit A.  Owner shall cooperate with Contractor in connection with Contractor’s efforts to obtain any Permits required to be obtained by Contractor.

Section 4.2 Owner’s Representative.  Owner shall designate a representative (the “Owner’s Representative”) who shall be acquainted with the Project and shall have authority to administer this Agreement on behalf of Owner, agree upon procedures for coordinating Owner’s efforts with those of Contractor and furnish information, when appropriate, to Contractor.  Any notice, approval, objection, assurance, inspection, delivery, certification, acknowledgment, or similar action under this Agreement, given or received by the Owner’s Representative shall be effective as if given or received, as applicable, by Owner.

Section 4.3 Insurance.  After the Effective Date and through completion of the Work, Owner shall carry and maintain the insurance required in Section 17.4.

Section 4.4 Performance.  Owner shall provide the Necessary Infrastructure on or before __________ ___, ____, subject to Section 2.1.25, the next sentence and Article 14.  Owner shall be responsible for securing all easements or other real property rights needed in order to comply with this obligation.  As provided in Section 2.1.25, Owner shall coordinate the Work of Contractor with the Work of Other Contractors in order to reasonably permit Contractor to timely fulfill its obligations hereunder and shall not interfere with or permit Other Contractors to interfere with Contractor’s performance of the Work.  Owner shall also accept power generated during Startup and Commissioning and as otherwise needed to achieve Turbine Completion and Project Substantial Completion.

Section 4.5 Owner Caused Delays.  If and to the extent that timely execution of the Work by Contractor requires prior completion of the Necessary Infrastructure by the Other Contractors, and (i) the Other Contractors fail to complete the Necessary Infrastructure on or before __________ ___, 200__, or the work of the Other Contractors is so defective or inadequate as to cause Contractor to be unable to timely complete the Work, and (ii) such failure or defective work of the Other Contractors is not otherwise caused by any failure or inaction on the part of Contractor or its Subcontractors to perform in accordance with this Agreement (the “Owner Caused Delays”):

(a) The Guaranteed Project Substantial Completion Date shall be equitably adjusted to the extent, if any, necessary to reflect any delay in the critical path caused by such failure of the Other Contractors; 

(b) Contractor’s substantiated actual cost incurred by reason of such Owner Caused Delays (including Contractor’s procurement of items, such as generators, as may be deemed necessary to permit Contractor to complete the Work) shall be reimbursable subject to, and upon Owner’s issuance of, a Scope Change Order; and

(c) If Contractor has completed all Turbine Installation Work (other than demobilization) but, despite all reasonable efforts by Contractor to effect “work-arounds” and alternative solutions (such as use of generators) at Owner’s expense, is prevented from achieving Project Substantial Completion because of the Owner Caused Delay for forty-five (45) days after Notice from Contractor in accordance with this Section 4.5, Owner shall pay all amounts that would otherwise be due upon Project Substantial Completion in accordance with Section 5.2.4. 

“Owner Caused Delays” shall also include any other failure by Owner to perform or comply in any material respect with its obligations under this Article 4 that causes delay to or interferes with the performance of the Work by Contractor or its Subcontractors.  However, notwithstanding anything to the contrary herein, the term “Owner Caused Delays” shall not be deemed to include any delays caused by or resulting from: (a) the failure of Contractor to reasonably cooperate with Owner in the scheduling of the Work pursuant to Section 2.1.25, (b) any conflict, discrepancy, error, omission, or ambiguity in the Technical Specifications, or (c) any delay, default or failure caused by Contractor’s Subcontractors or workers performing any Work for Subcontractors or their vendors or suppliers.  In the event that the Parties are unable in good faith to agree that an Owner Caused Delay has occurred, such dispute shall be resolved in accordance with the procedures set forth in Article 13, and in any proceeding to resolve the dispute, the burden of proof as to whether an Owner Caused Delay has occurred and the prudence of any cost incurred shall be upon Contractor.  Any relief afforded to Contractor for an Owner Caused Delay shall be subject to and conditioned upon (i) any cost incurred by reason of an Owner Caused Delay being reasonably and prudently incurred, (ii) the Contractor giving Owner prompt Notice describing the particulars of the occurrence, including an estimation of its expected duration and probable impact on the performance of such Party’s obligations hereunder, (iii) the Contractor continuing to furnish timely regular reports with respect thereto, at Owner’s request, during the continuation of the Owner Caused Delay, and (iv) the Contractor exercising all reasonable efforts to continue to perform its obligations hereunder and to correct or cure the event or condition excusing performance.

Section 4.6 Efforts to Satisfy Conditions.  Subject to the terms and conditions hereof, Owner shall use its commercially reasonable efforts to cause the conditions set forth in Section 6.1(a) and Section 6.1(b) to be satisfied at the earliest practicable date and in any event by not later ninety (90) days after the Approval Date (the “CP Target Date”).  Contractor shall use its commercially reasonable efforts to provide such assistance as Owner may reasonably request, and shall fully cooperate with Owner, in furtherance of Owner’s efforts to cause such conditions to be satisfied.

ARTICLE 5 

PRICE AND PAYMENT

Section 5.1 Price.  As full consideration to Contractor for the full and complete performance of the Work and all costs incurred in connection therewith including all work described in the BOW Contract and the Turbine Contract, Owner shall pay, and Contractor shall accept, the total amount of __________ Dollars ($__________) (the “Firm Fixed Price”), plus the additional amounts set forth in Sections 5.1.1 through 5.1.3.  The Firm Fixed Price includes all applicable Contractor Taxes, and Contractor is responsible for the payment of Contractor Taxes in accordance with the provisions of Section 2.1.18; and Owner is responsible for the payment of any Sales and Use Taxes, in accordance with the provisions of Section 5.1.2.  The Firm Fixed Price shall be payable in Progress Payments and the Final Payment in accordance with this Article 5.

5.1.1 Turbine Transportation Costs.  Owner shall reimburse Contractor for fifty percent (50%) of the costs incurred by Contractor to transport the Turbines to the Site (“Turbine Transportation Costs”), up to a maximum reimbursement for Turbine Transportation Costs of __________ Dollars ($__________).

5.1.2 Sales and Use Taxes.  The Firm Fixed Price does not include any Oklahoma sales and use taxes, or any other state or local sales and use taxes, or gross receipts or personal property taxes (collectively, “Sales and Use Taxes”).  To the extent any Sales and Use Taxes apply to any of the goods or services provided by Contractor hereunder (and Owner has not furnished any applicable exemption certificate therefore), and provided that the related Application for Payment and any invoice issued by the BOW Subcontractor or any other Major Subcontractor (apart from __________) included therein specifies and separately states the portions of the amounts invoiced that relate to labor or services and the portions of the amounts invoiced that relate to materials or other goods, and, in the case of any invoice issued by __________ or BOW Subcontractor included in such Application for Payment, such invoices shall have been issued to (or addressed in the name of) Owner, such Sales and Use Taxes shall be added to the amounts invoiced under this Agreement and shall be paid by Owner as an addition to and not as part of the Firm Fixed Price. 

5.1.3 Adjustment for Warranty Cost Discount.  The Firm Fixed Price includes a __________ Dollar ($__________) per Turbine discount for the Turbine warranty under the Turbine Contract, based on the assumption that Owner approves the entry by Contractor into a __________ CSA that conforms to the requirements of Section 2.13 and takes an assignment of the __________ CSA from Contractor as provided under the terms of this Agreement.  If Owner does not give such approval and take such assignment, the Firm Fixed Price will be increased by an amount equal to __________ Dollars ($__________) for each Turbine delivered to Owner under this Agreement.  

Section 5.2 Payment Procedure.  Payments under this Agreement shall be made by Owner to Contractor according to the following procedure:

5.2.1 Applications for Payment.  On or before the CP Satisfaction Date, Contractor shall furnish to Owner an initial Application for Payment for the period from the Approval Date to the date of such initial Application for Payment (“Initial Application for Payment”) plus any payments Contractor shall have made to __________ under and in accordance with the Turbine Contract prior to the Approval Date.  On or before the 10th day of each calendar month after the calendar month in which the CP Satisfaction Date occurs, Contractor shall furnish to Owner an Application for Payment substantially in the form of Exhibit I-2 for the period ended on the last day of the immediately preceding calendar month.  Each Application for Payment (i) shall request payment in accordance with, and only in regard to, costs incurred in performance of the Work in the previous month (or, in the case of the Initial Application for Payment, the period described in the first sentence of this Section 5.2.1 plus amounts paid by Contractor to __________ under the Turbine Contract prior to such period), including any amounts invoiced by __________ or the BOW Subcontractor during or in respect of the previous month (or, in the case of the Initial Application for Payment, the period described in the first sentence of this Section 5.2.1) and any Turbine Transportation Costs to be reimbursed, (ii) shall, and each invoice issued by the BOW Subcontractor shall, specify and separately state the portions of such costs and invoiced amounts that relate to labor or services and the portion of such costs and invoiced amounts that relate to materials or other goods, (iii) shall include copies of any invoices issued by __________, the BOW Subcontractor or any other Major Subcontractor in respect of such costs, which invoices, in the case of __________ or BOW Subcontractor, shall have been issued to Owner with a copy to Contractor (or issued to Contractor but addressed in the name of Owner), and any applicable checklists and test reports, and (iv) in accordance with Section 5.1.2, shall list all Sales and Use Taxes to be collected by Contractor, including a specification of the materials or services on which such Sales and Use Taxes are imposed.  Each Application for Payment shall contain a Contractor’s certification that (i) the physical progress and performance have been as represented including a certification as to the percentage completion of the Work; (ii) each obligation, item of cost or expense mentioned in that Application for Payment has been properly incurred and is a proper charge hereunder; (iii) the information and documentation accompanying the certificate and Application for Payment is true, correct and complete; (iv) the quality of all completed Work complies with the terms of this Agreement, Prudent Industry Practices (with respect to the Turbine Installation Work), the Scope of Work, all Applicable Laws, and Applicable Permits; (v) each such obligation, item of cost or expense has not been the basis of any previous payment (unless the amount of such payment was subsequently reimbursed to Owner); (vi) all amounts previously due and payable to Contractor with respect to the Work performed under the Agreement to date have been paid to Contractor; (vii) there are no liens or claims of any Subcontractor or liens or claims of Contractor arising out of the Work for which release bonds have not been posted other than any such liens or claims that may have arisen due to Owner’s nonpayment; (viii) all releases, waivers, and assignments from Major Subcontractors have been or will on payment be obtained for Work performed through the end of the previous month; and (ix) Contractor is not aware, after exercise of due diligence, of any Scope Changes or any other claims for damages, additional compensation, or time against Owner arising out of the Work which is the subject of the Application for Payment, except for those claims already previously disclosed to Owner in writing or for which notice is not yet required under the Agreement.  In the event that Contractor cannot make such certification, Contractor shall specify, using reasonable efforts, an estimate of the value of such claims, including, but not limited to, all direct and indirect impacts of such claims.  Owner will review Contractor’s Application for Payment for completeness of the application package and make the requested payment as provided in Section 5.2.2 below; provided that if Owner disputes whether the package is complete or contains correct information Owner will pay the amount not in dispute and any dispute in regard to such Application will be handled in accordance with Section 5.2.5.  In taking action on the Applications for Payment, Owner shall be entitled to rely on the accuracy and completeness of the information furnished by Contractor and shall not be deemed to represent that it has made audits of the supporting data, exhaustive or continuous on-site inspections, or any examination to ascertain how or for what purposes Contractor has used the monies previously paid under this Agreement.  Contractor’s Application for Payment shall be submitted in duplicates as follows:

Oklahoma Gas and Electric Company

321 North Harvey

P.O. Box 321

Oklahoma City, Oklahoma 73101-0321

Attention:
__________ 
Accounts Payable

5.2.2 Payment.  Notwithstanding anything herein to the contrary, Owner’s obligations to pay any amount hereunder shall be subject to the prior satisfaction of the conditions precedent set forth in Article 6.  Thereafter, payment shall be based on costs actually incurred, but not in any amount that would cause the cumulative amount paid to exceed the Firm Fixed Price.  Subject to the foregoing, such amount as is due for payment under the terms hereof shall be payable by Owner (a) in the case of the Initial Application for Payment, not later than the later of (x) three (3) Business Days after the CP Satisfaction Date (provided that the properly documented and prepared Initial Application for Payment shall have been received by Owner at least seventeen (17) days prior to such third Business Day) and (y) twenty (20) days following receipt of the properly documented and prepared Application for Payment, and (b) in the case of all other Applications for Payment (except as otherwise provided in Section 5.2.4 with respect to the final Application for Payment) not later than twenty (20) days following receipt of the properly documented and prepared Application for Payment; provided, however, that (i) payments to be made to __________ under the Turbine Contract or the __________ CSA shall be made by Owner directly to __________ not later than the due dates therefore in accordance with the Turbine Contract and the __________ CSA (provided that Contractor has timely furnished to Owner the Application for Payment that includes __________’s invoice for such payment to __________ and subject to any rights of offset or withholding against amounts payable to __________ that are then available under the Turbine Contract or the __________ CSA), and (ii) payments to be made to the BOW Subcontractor under the BOW Contract shall be made by Owner directly to the BOW Subcontractor not later than the due dates therefore (provided Contractor has timely furnished to Owner and Owner has accepted the Application for Payment that includes the BOW Subcontractor’s invoice for such payment to the BOW Subcontractor); and the amounts paid directly by Owner to __________ and the BOW Subcontractor shall be deducted from gross amount contained in the Application for Payment, and the balance shall be paid to Contractor.  Owner shall cause payments to Contractor, __________ and the BOW Subcontractor to be made via wire transfer in U.S. dollars to the account and institution designated by (a) Contractor in its Application for Payment (with respect to payments to Contractor), (b) __________ in its invoice included in the Application for Payment (with respect to payments to __________), and (c) the BOW Subcontractor in its invoice included in the Application for Payment (with respect to payments to the BOW Subcontractor).  Any payment not received on or within twenty (20) days of receipt by Owner of a proper Application for Payment (or, in the case of the Initial Application for Payment, by the due date for the payment in respect thereof specified above in this Section 5.2.2) shall be deemed delinquent, subject to Owner’s rights to withhold payment for disputed items contained therein, and shall bear interest from the date of said invoice at the Default Rate.  Payments of interest shall not be subject to retention.  Disputed payments shall be subject to the dispute resolution procedures of Article 13 (except to the extent otherwise provided in Section 5.2.5).  

5.2.3 BOW Contract Retainage and Other Withholdings.  Contractor’s Applications for Payment shall include a breakdown of the gross amount due to the BOW Subcontractor according to its invoice, the amount of retainage applicable to such payment in accordance with the terms of the BOW Contract and the amount of any additional withholdings that should be made from such payment in accordance with the terms of the BOW Contract (for Defective Work performed by the BOW Subcontractor or otherwise).  Owner’s payments to the BOW Subcontractor shall be based on the net amounts approved by Contractor for payment as indicated in its Application for Payment.  Any amount withheld from payment to the BOW Subcontractor for Defective Work shall constitute part of (and not be duplicative of) amounts withheld by Owner from payments to Contractor pursuant to Section 5.2.6 to the extent the withholding is attributable to the same Defective Work.  Owner shall not release to the BOW Subcontractor any retainage or other withheld amounts except as approved by Contractor in an Application for Payment.  If it becomes necessary for Contractor to correct a Defect in Work performed by the BOW Subcontractor prior to Project Substantial Completion, Owner shall make available and release to Contractor out of any retainage or other amounts previously withheld by Owner from payments made to the BOW Subcontractor in accordance with the terms of the BOW Contract an amount to reimburse Contractor for costs it reasonably incurred in effecting such correction.  Contractor shall document, as part of an Application for Payment, such correction by Contractor of Defects and the costs incurred, and include a reconciliation of the account of amounts remaining to be paid to the BOW Subcontractor as a consequence thereof.

5.2.4 Final Payment.  Upon Project Substantial Completion, Contractor shall submit a Project Substantial Completion Certificate, together with a final Application for Payment and a statement summarizing and reconciling all previous invoices, payments, and Scope Change Orders, and an affidavit that all payrolls, payroll taxes, liens, charges, claims, demands, judgments, security interests, bills for materials and equipment, and other indebtedness connected with the Work for which Contractor may in any way be responsible, have been paid, accompanied by final lien waivers from Contractor and all Major Subcontractors to be paid with proceeds of the Final Payment, and the Final Punch List.  Unless Owner objects to the Project Substantial Completion Certificate, the Final Payment will be made within thirty (30) days after receipt of the Project Substantial Completion Certificate; provided, however, that Owner may withhold from the Final Payment an amount equal to one hundred fifty percent (150%) of the cost (as agreed by the Parties) to complete the Final Punch List items not completed (the “Punch List Retained Amount”), which amount shall be payable by Owner to Contractor, net of the respective amounts payable by Owner to __________ or BOW Subcontractor pursuant to the Turbine Contracts or the BOW Contract for the Final Punch List items completed by __________ or BOW Subcontractor, upon completion of the Final Punch List items, as applicable.  If such Final Punch List items are not completed within one hundred twenty (120) days after Project Substantial Completion (subject to extension if completion cannot be achieved due to Force Majeure), Owner shall have the right to complete such Final Punch List items, and apply the Punch List Retained Amount to the cost of completing such Final Punch List items, with any balance of the Punch List Retained Amount that remains thereafter to be paid to Contractor, net of the respective amounts payable by Owner to __________ or BOW Subcontractor pursuant to the Turbine Contracts or the BOW Contract for the Final Punch List items completed by __________ or BOW Subcontractor.

5.2.5 Disputed Applications for Payments.  If there is any good faith dispute about any Application for Payment, the amount not in dispute shall be promptly paid as described above.  Owner shall advise Contractor in writing within ten (10) days of receipt of any Application for Payment if any such dispute exists.  To the extent the dispute is based upon Owner’s good faith belief that the Application for Payment fails to include any information that is required in order to comply, or otherwise is not properly documented in compliance with, the applicable requirements of this Agreement, Owner’s written advice to Contractor shall specify the same in reasonable detail.  Contractor shall furnish to Owner any addition information that is required, or otherwise correct any failures of such Application for Payment to be properly documented and furnish the corrected documentation to Owner, to the extent necessary for such Application for Payment to comply with the applicable requirements of this Agreement.  If such additional information or corrected documentation, as applicable, is furnished to Owner within five (5) days, the Application for Payment shall be deemed to have complied with the applicable requirements of this Agreement at the time that it was delivered to Owner.  If such additional information or corrected documentation is not furnished to Owner within five (5) days, the Application for Payment, to the extent of the amount in dispute, shall be deemed not to have been delivered to Owner until such additional information or corrected documentation shall have been furnished to Owner.  To the extent any disputes regarding any Application for Payment shall not have been resolved pursuant to the preceding provisions of this Section 5.2.5, such disputes shall be handled in accordance with the procedure set forth in Article 13.  During the pendency of any such dispute and the resolution thereof, Contractor shall continue to expeditiously perform the Work.

5.2.6 Payments Withheld.  Owner may withhold payment on any Application for Payment or portion thereof in an amount reasonably necessary to protect Owner from loss because of (i) Defects not remedied, (ii) Work not known by Owner to be Defective until after the time the applicable Progress Payment was made, or (iii) liens filed against the Project or the Site by Subcontractors that Contractor has not caused to be released within fifteen (15) days after the date of filing or, regardless of when filed, prior to the date that Final Payment will be due.  No payment made by Owner to Contractor or withholding of any payment by Owner shall relieve Contractor of any liability under this Agreement, or shall be deemed a waiver by Owner of any warranty, or other obligation of Contractor, including any obligation to fix or repair the Project.

5.2.7 Set-off.  Owner may deduct and set-off against any part of the balance due or to become due to Contractor under this Agreement any amounts due from Contractor to Owner under this Agreement that are (i) liquidated in amount, or not liquidated in amount but the Agreement specifies the amount or the manner of calculation thereof, and (ii) not subject to a bona fide dispute.

Section 5.3 Payment of Subcontractors.  Contractor shall, by appropriate provisions in the BOW Contract, cause the BOW Subcontractor to promptly pay each of its first-tier Subcontractors the amount to which said Subcontractor is entitled in accordance with the relevant subcontract.  Contractor shall indemnify and hold harmless Owner from any loss, cost, expense (including reasonable attorneys’ fees) or liability arising from Contractor’s breach of this Section 5.3 or for any mechanics’ liens filed with respect to any portion of the Work.  Contractor shall cause the BOW Subcontractor, by an appropriate agreement with each of its first-tier Subcontractors, to require such Subcontractor to make payments to its respective lower-tier subcontractors in a similar manner.  

Section 5.4 Lien Waivers.  Each Major Subcontractor and, to the extent required pursuant to the BOW Contract, each other Subcontractor shall provide Contractor with a lien waiver, in substantially the form set forth in Exhibit L-1 (with respect to progress payments) or Exhibit L-2 (with respect to final payment), as applicable, at the time of each Application for Payment and upon completion of Work on the Project.  In lieu of a lien waiver, Contractor may provide a lien bond or other security.  Owner shall have no obligation to pay or ensure the payment of any monies to any Subcontractor except as provided in Section 5.2.2, Article 18 and as may otherwise be required by law.

Section 5.5 Release of Liens.  If any lien or claim of lien is filed or notification of withholding money for labor or material furnished under this Agreement is served on Owner, and Contractor fails to provide a lien bond or other security or otherwise cause the lien or claim to be discharged or withdrawn within thirty (30) days from the time such lien or claim is made, Owner may discharge such lien or claim with the monies withheld pursuant to Section 5.2.5, whereupon for purposes of this Agreement such monies shall be deemed to have been paid to Contractor.

Section 5.6 Payment or Use Not Acceptance.  No payment of an Application for Payment or other payment to Contractor or any use of the Project by Owner shall constitute an acceptance of any of the Work or of any of the materials furnished by Contractor or Subcontractors hereunder or shall relieve Contractor of any of its obligations or liabilities under this Agreement; provided, however, that commercial operation of any Turbine by Owner shall signify Owner’s acceptance thereof and Owner’s sole reliance upon the warranty provisions of Article 9 with respect to any claims of non-compliance of such Turbine with the terms of this Agreement.

ARTICLE 6 

CONDITIONS PRECEDENT

Section 6.1 Conditions Precedent to Owner’s Obligations.  The obligations of Owner to pay any installment of the Firm Fixed Price, reimburse any Turbine Transportation Costs or otherwise pay any amount to Contractor, __________ or BOW Subcontractor under or in connection with this Agreement, or to execute and deliver the Assignment (Turbine Contract), the Assignment (BOW Contract), the Assignment (__________ CSA) or any Assignment (Required Site Agreements), shall be subject to the satisfaction of the following conditions precedent:

(a) OCC shall have approved the transactions contemplated by this Agreement, including approval of the consummation of such transactions and of the full recovery by Owner of the Firm Fixed Price, the portion of Turbine Transportation Costs to be reimbursed, the costs of the Necessary Infrastructure, and any other costs incurred by Owner hereunder or in connection with the transactions contemplated by this Agreement (through base rates or such other rates or charges as may be applied pursuant to a rider or otherwise, provided that the provisions for full recovery of all such costs are acceptable to Owner in its sole discretion) pursuant to a finding that the consummation by Owner of the transactions contemplated by this Agreement is prudent.

(b) SPP shall have completed all of the transmission studies necessary or required by it in response to the transmission interconnection and transmission service requests submitted by Owner to SPP, copies of which requests are attached as Exhibit J-3.

(c) The Required Site Agreements with respect to the parcels necessary to site (in accordance with the applicable provisions of the Turbine Contract and this Agreement) at least __________ (___) Turbines and the BOW shall have been executed and delivered and Contractor shall have executed and delivered the Assignment (Required Site Agreements) with respect thereto, caused the accompanying consent of the other parties to assignment of such Required Site Agreements to be executed and delivered to Owner and caused the Title Policies with respect to such Required Site Agreements to be issued to Owner.  

(d) Contractor and __________ shall have entered into an amendment to the Turbine Contract in compliance with Section 2.18.

(e) Contractor and BOW Subcontractor shall have entered into a BOW Contract substantially in the form of Exhibit K, with only such modifications to such form as Owner shall have determined, in good faith, will not adversely affect the performance of the Project, the costs of the Project, the timing for the completion of the Project, any of the rights or benefits that accrue to Owner’s benefit under the BOW Contract, whether before or upon any assignment to and assumption by Owner of the BOW Contract, or, upon any such assignment and assumption, any obligations of Owner under the BOW Contract, or otherwise as Owner shall have approved in its reasonable discretion, the BOW Subcontractor shall be either included in the list on Exhibit Y-1 or otherwise shall have been approved by Owner and Contractor shall have delivered to Owner a fully executed, correct and complete copy of the BOW Contract to Owner.  

(f) Contractor shall have obtained all of the Permits necessary to begin the construction of the Project, except for the Permits that are the responsibility of the Owner pursuant to Section 2.1.10.  

(g) Contractor and __________ shall have agreed upon the terms and form of the __________ CSA that comply with the requirements of Section 2.13 and that shall have been approved by Owner, Contractor and __________ shall have entered into the __________ CSA and Contractor shall have delivered a fully executed, correct and complete copy of the __________ CSA to Owner.

Each Party shall use its commercially reasonable efforts to cause each of the conditions precedent set forth in this Section 6.1 to be satisfied on or before the CP Target Date.

Section 6.2 Conditions Precedent to Each Party’s Obligations.  The performance obligations of each Party hereunder with respect to the Project, other than each Party’s obligation to furnish Notice as specified below in this Section (6.2) and the obligations herein respecting confidentiality, shall be subject to the satisfaction of the following conditions precedent within fifteen (15) Business Days after the Effective Date:

(a) Each of the Exhibits to this Agreement shall have been determined, finalized and agreed upon in writing by the Parties.

(b) The board of directors of Owner shall have approved this Agreement (which approval may be granted or withheld in the sole discretion of the board of directors of Owner).

(c) The sole member and manager of Contractor shall have consented to and approved this Agreement (which consent and approval may be granted or withheld in the sole discretion of the sole member and manager of Contractor).

If any of the conditions set forth above in this Section 6.2 shall not have been satisfied within fifteen (15) Business Days after the Effective Date, this Agreement shall, automatically and without any further action, thereupon terminate and be deemed void ab initio and of no force or effect, except for the obligations herein respecting confidentiality, which confidentiality obligations shall remain in full force and effect.  If the condition set forth in Section 6.2(a) shall have been satisfied within fifteen (15) Business Days after the Effective Date, then also within such fifteen (15) Business Day period, (i) Owner shall furnish Notice to Contractor of whether the condition stated in Section 6.2(b) has been satisfied, and (ii) Contractor shall furnish Notice to Owner of whether the condition stated in Section 6.2(c) has been satisfied.

ARTICLE 7 

TIME FOR PERFORMANCE

Section 7.1 Guarantee of Timely Completion.  Time is of the essence in the Contractor’s performance of the Work and is a basic consideration of this Agreement.  Accordingly, Contractor guarantees (subject to adjustments by Scope Change Orders, including for Owner Caused Delays and Force Majeure Events) that the Guaranteed Project Substantial Completion Date shall occur no later than __________ ___, 200__.

Section 7.2 Lack of Progress.  Contractor agrees to cooperate, coordinate its efforts and schedule the Work to achieve timely completion and proper performance of the Work.  Contractor shall promptly notify Owner in writing at any time that Contractor has reason to believe that the Project Substantial Completion Date is likely not to occur within thirty (30) days of the Guaranteed Project Substantial Completion Date, and will specify in such Notice the corrective action to be taken by Contractor.

Section 7.3 Failure to Achieve Project Substantial Completion on or Before Guaranteed Project Substantial Completion Date.  If the Project Substantial Completion Date does not occur on or before the Guaranteed Project Substantial Completion Date, Contractor shall pay to Owner, as Liquidated Damages, an amount equal to (i) __________ Dollars ($__________) per day for the first thirty (30) days of delay, and (ii) after the first thirty (30) days of delay, __________ Dollars ($__________) per Incomplete Turbine per day until such Incomplete Turbine has achieved Turbine Completion (“Delay Liquidated Damages”); provided, that the amount payable as Delay Liquidated Damages (a) for any day of delay shall not exceed __________ Dollars ($__________) (if at least 50% of the Turbines or major components thereof have been delivered in accordance with __________’s delivery commitments under the Turbine Contract) or __________ Dollars ($__________) (if less than 50% of the Turbines or major components thereof have been delivered in accordance with __________’s delivery commitments under the Turbine Contract); and (b) shall not exceed in the aggregate an amount equal to the Maximum Aggregate Liability (taking into account not only Delay Liquidated Damages but also any other damages paid by Contractor to Owner hereunder) plus, after the Maximum Aggregate Liability has been reached, any amount of delay damages that Contractor recovers (or has recovered) from __________ for delay in performance under the Turbine Contract to the extent that (x) Contractor recovers such amount after the Maximum Aggregate Liability has been reached or (y) the sum of (i) such amount and (ii) all other amounts that Contractor recovers or has recovered from __________ for delay in performance under the Turbine Contract, exceeds the Maximum Aggregate Liability, reduced by Contractor’s actual payments to the BOW Subcontractor caused by the continuing delay (such reductions not to exceed in the aggregate __________ ($__________)).  Delay Liquidated Damages shall be due and payable in monthly installments beginning with the seventh (7th) day following the first (1st) month after the Guaranteed Project Substantial Completion Date.  Subject to the limitations set forth in this Section 7.3, Contractor shall continue to make such payments of Delay Liquidated Damages until all Turbines have achieved Turbine Completion, at which time Contractor shall pay all previously accrued and unpaid Delay Liquidated Damages amounts.  Payment of Delay Liquidated Damages in accordance with this Section 7.3 shall constitute Contractor’s sole liability, and Owner’s exclusive remedy, for delay in achieving Project Substantial Completion, but it shall not excuse Contractor from performance of any of its other obligations hereunder, including the obligation to cause Project Substantial Completion to occur (or Owner’s right to terminate this Agreement under Section 18.1(e)).

ARTICLE 8 

COMPLETION

Section 8.1 Turbine Mechanical Completion.  Upon completion of the installation of a Turbine, Contractor shall proceed with the Turbine Mechanical Completion Procedures.  Upon completion of the Turbine Mechanical Completion Procedures, Contractor shall submit to Owner the completed checklists for the Turbine Mechanical Completion Procedures and the Turbine Mechanical Completion Certificate.

Section 8.2 Turbine Completion.  When each Turbine has achieved Turbine Completion, Contractor shall issue to Owner a Turbine Completion Certificate in the form attached hereto as Exhibit Q.  Owner shall confirm that Contractor’s statements set forth in such Turbine Completion Certificate are correct and, unless Owner objects to such Turbine Completion Certificate, shall countersign such Turbine Completion Certificate.  If Owner does not object to the Turbine Completion Certificate from Contractor within five (5) days after Contractor delivers such Turbine Completion Certificate to Owner, such Turbine Completion Certificate shall be deemed confirmed and agreed to by Owner on the date that such Turbine Completion Certificate was originally delivered to Owner.  The date of such confirmation, whether deemed or actual, shall be referred to as the “Turbine Completion Date.”

Section 8.3 Project Substantial Completion.  Upon achieving Project Substantial Completion, Contractor shall issue to Owner a certificate substantially in the form attached hereto as Exhibit E (the “Project Substantial Completion Certificate”).  Owner shall confirm that Contractor’s statements set forth in such Project Substantial Completion Certificate are correct and shall countersign such Project Substantial Completion Certificate.  If Owner does not object to the Project Substantial Completion Certificate from Contractor within ten (10) days after Contractor delivers the Project Substantial Completion Certificate to Owner, such Project Substantial Completion Certificate shall be deemed confirmed and agreed to by Owner on the date that such Project Substantial Completion Certificate was originally delivered to Owner.  The date of such confirmation, whether deemed or actual, shall be referred to as the “Project Substantial Completion Date.”

Section 8.4 On Site Availability.  Owner shall cause a sufficient number of technicians to be physically present at the Site and available to observe the Acceptance Tests and, the Turbine Reliability Tests and to review testing data at the Site as Owner deems necessary.  Owner shall cause each such technician to notify Contractor immediately upon their respective arrivals at the Site for observation and review purposes.

ARTICLE 9 

WARRANTIES

Section 9.1 __________ and BOW Subcontractor Warranties.  The warranties applicable to the scope of supply under the Turbine Contract are set forth in the Turbine Contract (Exhibit P).  Contractor shall procure from the BOW Subcontractor a warranty, substantially as set forth in Exhibit K or otherwise reasonably satisfactory to Owner, and having a duration of not less than one (1) year from the Project Substantial Completion Date.  Pursuant to the Assignment (Turbine Contract), the Assignment (__________ CSA) and the Assignment (BOW Contract), Contractor shall assign all representations, warranties, guarantees and obligations of __________ under the Turbine Contract and under the __________ CSA and of the BOW Subcontractor under the BOW Contract, respectively, effective upon Project Substantial Completion (or earlier to the extent provided in Article 18).  Any such assignment shall be without recourse to Contractor.  Prior to Project Substantial Completion, Contractor shall enforce all such representations, warranties, guarantees and obligations of __________ and the BOW Subcontractor for the benefit of and without additional cost to Owner.  After Project Substantial Completion, Contractor shall provide reasonable assistance to Owner in enforcing the warranties, guarantees and obligations of __________ and the BOW Subcontractor.  Except as provided in Section 9.2 or Section 9.3, Owner shall rely exclusively on the warranties of __________ and the BOW Subcontractor with respect to the quality and performance of the Work provided or performed by __________ and the BOW Subcontractor (including sound level and output of the Project or any components thereof).

Section 9.2 Warranty for Contractor’s Services.  Contractor warrants that its services in managing and coordinating the Turbine Contract and the BOW Contract for performance of the Work by __________ and the BOW Subcontractor shall comply with Prudent Industry Practices, Applicable Laws, the Permits and other applicable provisions of this Agreement.  If any portion of the Work fails to comply with the requirements of this Agreement due to a failure by Contractor to comply with the warranty set forth in the preceding sentence, Contractor shall cause such deficiency to be corrected at no additional cost to Owner, provided (i) that Owner has first sought and failed to achieve corrective action under any applicable warranties of __________ or the BOW Subcontractor with respect to the deficiency in the Work, (ii) that Owner gives notice (in reasonable detail) to Contractor of the breach of warranty within one (1) year from the Project Substantial Completion Date, and (iii) that Contractor’s liability under this Section 9.2 shall in no event exceed in the aggregate the sum of __________ Dollars ($__________).

Section 9.3 Capacity Factor Warranty.  Each Party expects that the Capacity Factor as of the third anniversary of the Project Substantial Completion Date, determined as provided in Exhibit D will be greater than or equal to __________ percent (___%).  Notwithstanding the foregoing, Contractor’s sole obligation with respect to Capacity Factor is the warranty hereinafter stated in this Section 9.3, and Contractor shall have no liability whatsoever with respect to Capacity Factor excepted as stated in Section 9.3.1 for failure to meet such warranty.  Contractor warrants that the Capacity Factor as of the third anniversary of the Project Substantial Completion Date, determined as provided in Exhibit D, shall be greater than or equal to __________ percent (___)% (the “Capacity Factor Warranty”).  If the Capacity Factor as of the third anniversary of the Project Substantial Completion Date, determined as provided in Exhibit D, fails to meet the Capacity Factor Warranty, the payment to Owner of Capacity Factor Liquidated Damages in accordance with Section 9.3.1 shall be Owner’s sole remedy for such failure.
9.3.1 Liquidated Damages for Deficiencies in Capacity Factor; Security.  Contractor shall be liable to Owner for damages for failure to meet the Capacity Factor Warranty (“Capacity Factor Liquidated Damages”) in accordance with the following:

(a) If the Capacity Factor as of the third anniversary of the Project Substantial Completion Date, determined as provided in Exhibit D, is less than __________ percent (___%), Contractor shall be liable to Owner for Capacity Factor Liquidated Damages for such shortfall in an amount equal to two and one-half percent (2 ½%) of the Firm Fixed Price.

(b) If the Capacity Factor, as of the third anniversary of the Project Substantial Completion Date, determined as provided in Exhibit D, is less than __________ percent (___%) but equals or exceeds __________ percent (___%), Contractor shall be liable to Owner for Capacity Factor Liquidated Damages for such shortfall in an amount equal to two and one-half percent (2 ½%) of the Firm Fixed Price multiplied by a fraction, the numerator of which is the amount by which such Capacity Factor is less than __________ percent (___%), and the denominator of which is three percent (3%) (e.g., if the Capacity Factor is ___%, the applicable fraction would be __/3).

9.3.2 Security for Capacity Factor Liquidated Damages.  To secure its obligation to pay Capacity Factor Liquidated Damages to Owner as provided in Section 9.3.1, Contractor shall deliver to Owner, as a condition to receiving the Final Payment due to it in accordance with Section 5.2.4, an Acceptable Letter of Credit issued by an Eligible Financial Institution in the amount of two and one-half percent (2-1/2%) of the Firm Fixed Price.  If Contractor fails to pay Owner the full amount of Capacity Factor Liquidated Damages which is due to Owner in accordance with Section 9.3.1 within thirty (30) days after Notice from Owner that payment is required (accompanied by reasonable supporting documentation), Owner may draw on the Acceptable Letter of Credit for the amount of Capacity Factor Liquidated Damages which is due and has not been paid.  If no Capacity Factor Liquidated Damages are payable, Owner shall deliver the Acceptable Letter of Credit to Contractor within ten (10) days after the third anniversary of the Project Substantial Completion Date.  At all times after delivery of such Acceptable Letter of Credit until (i) the date on which Owner shall have drawn on such Acceptable Letter of Credit for the full amount of Capacity Factor Liquidated Damages which is due and unpaid or (ii) if no Capacity Factor Liquidated Damages are payable as of the third anniversary of the Project Substantial Completion Date, the date that is ten (10) days after such third anniversary (the “Letter of Credit Termination Date”), Contractor shall maintain in full force and effect such Acceptable Letter of Credit.  If, at any time prior to the Letter of Credit Termination Date, the Issuing Bank of an Acceptable Letter of Credit shall cease to be an Eligible Financial Institution, Contractor shall, within ten (10) Business Days after the earlier of the date on which (x) Contractor shall have been given notice of such cessation by Owner or (y) Contractor shall have knowledge of such cessation, deliver to Owner a replacement Acceptable Letter of Credit issued by an Issuing Bank which is an Eligible Financial Institution at such time.  Upon the issuance of such a replacement Acceptable Letter of Credit, Owner shall surrender to Contractor the original of the letter of credit being replaced.  Contractor shall provide to Owner a replacement or renewal of such Acceptable Letter of Credit not less than thirty (30) days prior to the scheduled expiration date of such Acceptable Letter of Credit then held by Owner.  Upon the delivery of any such replacement or renewal Acceptable Letter of Credit, Owner shall surrender to Contractor the original of the Acceptable Letter of Credit being so replaced or renewed.

Section 9.4 Project Warranty Disclaimer.  THE WARRANTIES SET FORTH IN THIS ARTICLE 9, IN THE TURBINE CONTRACT AND IN THE BOW CONTRACT ARE EXCLUSIVE AND IN LIEU OF ALL WARRANTIES, EXPRESS OR IMPLIED, OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR OTHERWISE.  EXCEPT AS SET FORTH IN THIS AGREEMENT, IN THE TURBINE CONTRACT AND IN THE BOW CONTRACT, THERE ARE NO OTHER WARRANTIES, AGREEMENTS, OR UNDERSTANDINGS THAT EXTEND BEYOND THOSE SET FORTH IN THIS AGREEMENT, IN THE TURBINE CONTRACT AND IN THE BOW CONTRACT.  OWNER EXPRESSLY ACKNOWLEDGES THAT THERE ARE NO WARRANTIES RELATING TO FITNESS FOR PURPOSE, DESIGN LIFE, SO-CALLED SERIAL DEFECTS (EXCEPT AS PROVIDED IN THE TURBINE CONTRACT) OR ANY OTHER WARRANTIES NOT EXPRESSLY PROVIDED HEREIN OR THEREIN.  NO OTHER WARRANTY, ORAL OR WRITTEN, IS AUTHORIZED BY CONTRACTOR.

ARTICLE 10 

INFRINGEMENT

Section 10.1 Indemnities Against Infringement.  Indemnification against infringement of certain intellectual property rights is provided in the Turbine Contract.  Contractor shall use commercially reasonable efforts to include in the BOW Contract an indemnity against infringement substantially in the form included in the form of BOW Contract attached as Exhibit K.  Prior to Project Substantial Completion, Contractor shall enforce such indemnification provisions on behalf of Owner.  After Project Substantial Completion (or upon earlier termination of this Agreement), Owner shall be entitled to enforce such provisions pursuant to its rights under the Assignment (Turbine Contract) and Assignment (BOW Contract).

ARTICLE 11 

TITLE; RISK OF LOSS

Section 11.1 Title.  Title to all materials, equipment, supplies and other elements of the Work shall pass to Owner upon the earliest to occur of (a) the date such materials, equipment, supplies and other elements are delivered to the Site and (b) the date payment for said materials, equipment, supplies and other elements is made by Owner.  Notwithstanding such transfer of title, Contractor shall retain care, custody and control of said materials, equipment, supplies and other elements as provided in Section 11.2 below.  At the time of such transfer of title and risk of loss to Owner, such equipment, supplies and other elements shall not, individually or in any combination, constitute any existing generation facilities that are then capable of operation (pending Contractor’s performance of the labor and other services comprising the Work that is necessary to achieve Turbine Completion in respect of any of the Turbine(s) that will comprise such equipment, supplies and other elements).  None of such equipment, supplies or other elements or any other tangible or intangible personal property furnished by Contractor to Owner hereunder, may constitute or include any transmission, interconnection or generation-step-up facilities, any wholesale electric energy sales contracts, any FERC-filed tariffs or rate schedules, any FERC-jurisdictional books and records, or any rights in, to or under any of the foregoing.  As between Owner and Contractor or any Subcontractor, title to water, soil, rock, gravel, sand, minerals, timber, artifacts and any other resources developed or obtained in the excavation of the Site or the performance by Contractor or any Subcontractor of the Work and the right to use said items or dispose of the same is hereby expressly vested in and reserved by Owner.  Neither Contractor nor any Subcontractor shall have any right, title or interest in said resources.  
Section 11.2 Risk of Loss.  Responsibility for risk of loss to all materials, equipment, supplies and other elements of the Work shall pass to Owner upon transfer of title under Section 11.1 above; provided that from and after the date of such transfer of title until (i) the Turbine Completion Date with respect to each Turbine, (ii) the Project Substantial Completion Date with respect to the Balance of Work, or (iii) the date of termination of this Agreement (if prior to (i) or (ii)), Contractor shall have care, custody and control of each such element of the Work.  Therefore, if all or any element of the Work shall be damaged or destroyed (i) prior to such applicable date through no fault of Owner, or (ii) after such applicable date due to the fault of Contractor or its Subcontractors, Contractor shall proceed to repair and restore the affected portion of the Project at its cost and expense, provided that Owner agrees to make available to Contractor any and all insurance proceeds (and rights to bring claims under Owner’s insurance policies, if any) which may apply to the damage or destruction.  If any damage or destruction occurs to the Work prior to the Project Substantial Completion Date that is not covered by the previous sentence, Owner shall have the option to direct Contractor to either (i) proceed to repair and restore the Project from such damage with the cost thereof to be paid for by Owner pursuant to a Scope Change Order agreed upon between Owner and Contractor as provided in Article 15, or (ii) complete the remaining Work, but not repair and restore such damage; provided, that in the case of (ii), failure to repair or restore such damage would not adversely affect Contractor’s ability to fulfill its other obligations (or increase the cost thereof) under this Agreement.  If Owner directs Contractor to cause such repair and restoration, Contractor shall commence forthwith such repair and restoration and, subject to the availability of replacement equipment, shall complete the same as soon as reasonably practicable.

ARTICLE 12 

LIMITATION OF LIABILITY AND PERFORMANCE ASSURANCE

Section 12.1 No Consequential Damages.  Except for indemnity for third party claims, liquidated damages provided herein, fraud or intentional misconduct, in no event shall either Party or its respective partners, successors or assigns be liable (in contract or in tort, including negligence, strict liability, indemnity and warranty) to the other Party, or its parent corporation, affiliates, partners, successors or assigns, for special, indirect, incidental or consequential damages, resulting from such Party’s performance, nonperformance, or delay in performance of its obligations under this Agreement, or from its delay, termination (with or without cause) or suspension of the Work under this Agreement.

Section 12.2 Maximum Liability.  The aggregate liability of Contractor to Owner for claims in connection with the Work (including Delay Liquidated Damages and amounts expended to satisfy Contractor’s warranty obligations under Section 9.2), whether such liability arises in contract, tort (including negligence), strict liability, warranty, indemnification or any other legal theory, shall not exceed an amount equal to __________ Dollars ($__________) (“Maximum Aggregate Liability”); provided, however, and notwithstanding any provision of this Agreement to the contrary, the following items shall not be included in the calculation of the Contractor’s aggregate liability to Owner pursuant to this Section 12.2:

(i)
any claims based upon willful misconduct;

(ii)
any claims based on Contractor’s indemnification of Owner or Other Contractor Indemnified Parties, as provided in Article 16 or as provided elsewhere in this Agreement;

(iii)
any liability of Contractor to replace, restore or rebuild the Work, or any part thereof, to the extent (and only to the extent) that amounts from the proceeds of any insurance provided pursuant to Section 17.4 or any other property insurance on the Work (or any combination thereof) obtained by Owner, Contractor or any other Person, are paid to Contractor to replace, repair or rebuild the Work, or any part thereof; and

(iv)
any liability that Contractor can enforce against and recover from __________ under the Turbine Contract or the BOW Subcontractor under the BOW Contract, net of Contractor’s reasonable out-of-pocket costs and expenses in obtaining such recovery (and excluding recoveries of delay damages from __________ to the extent that the same have been paid by Contractor to Owner as Delay Liquidated Damages over and above the Maximum Aggregate Liability pursuant to Section 7.3, the treatment of which is governed by Section 7.3).
The limitation of liability set forth in this Section 12.2 shall not limit the amount paid or payable by Contractor to Owner, or any liability of Contractor therefore, in connection with a deficiency in the Capacity Factor pursuant to Section 9.3.

Section 12.3 Releases Valid in All Events.  To the extent permitted by law, releases, disclaimers and limitations on liability expressed herein shall apply even in the event of the negligence, strict liability, fault or breach of contract (including other legal bases of responsibility such as fundamental breach) of the Party whose liability is released, disclaimed or limited.

Section 12.4 Liquidated Damages Not Penalty.  The Parties acknowledge and agree that because of the unique nature of the Project and the unavailability of a substitute facility, it is difficult or impossible to determine with precision the amount of damages that would or might be incurred by Owner as a result of Contractor’s delay in achieving the Guaranteed Project Substantial Completion Date, or the failure of the Turbines to achieve a 36-month average Capacity Factor of at least __________ percent (___%).  It is understood and agreed by the Parties that if Owner shall be damaged by the failure of Contractor to meet such obligations, (i) it would be impracticable or extremely difficult to fix the actual damages resulting therefrom, (ii) any sums which would be payable under Article 7 or Article 9 are in the nature of liquidated damages and not a penalty and are fair and reasonable, and (iii) any such payment represents a reasonable estimate of fair compensation for the losses that may reasonably be anticipated from such failure, and shall, without duplication, be the sole and exclusive measure of damages with respect to such delay in achieving Guaranteed Project Substantial Completion Date, or such failure of the Turbines to achieve a 36-month average Capacity Factor of at least __________ percent (___%); provided, however, the payment of liquidated damages shall not limit, restrict, waive, or otherwise reduce Owner’s remedies in areas that are unrelated to the Capacity Factor of the Turbines, including, without limitation, Contractor’s liability for warranty claims as provided in Section 9.2 or Contractor’s Events of Default provided in Section 18.1.  Once payment of such liquidated damages has been paid or the limits set forth in this Article 12 have been reached, Contractor shall be relieved of any further liability in respect thereof.

Section 12.5 Guaranty.  Concurrently with the execution and delivery of this Agreement, Contractor shall provide Owner with a guaranty of its obligations hereunder from __________ substantially in the form attached hereto as Exhibit W-1 (with a provision limiting liability thereunder to an aggregate maximum of __________ Dollars ($__________)).

Section 12.6 Performance and Payment Bonds.  Contractor shall require the BOW Subcontractor to obtain a performance bond and labor and materials payment bond in the amount of one hundred percent (100%) of the contract amount of the BOW Contract.  Contractor shall deliver the required BOW Subcontractor bonds to Owner not later than two (2) Business Days after the BOW Subcontractor is required to deliver such bonds to Contractor under the BOW Contract.  The bonds shall in all respects conform to the requirements of the law of the State of Oklahoma and shall (1) name as obligees: Contractor, Owner and affiliates of Owner designated by the Owner, the Financing Parties, if any, and the title insurance company(ies) which has (have) issued the Title Policy to Owner or any title policy(ies) issued to the Financing Parties, if any, (2) be in substantially the form attached as Exhibit X or otherwise in form and substance satisfactory to Owner, (3) be issued by a licensed surety satisfactory to Owner, (4) be in an amount equal to one hundred percent (100%) of the BOW Contract amount and (5) be automatically increased in the amount of any additive Scope Change Orders signed by Owner and Contractor which result in an increase in the BOW Contract amount upon thirty (30) days notice to the issuing surety.  The premium for the bonds required hereunder is included in the Firm Fixed Price.

Section 12.7 Assignments of Turbine Contract, __________ CSA, BOW Contract and Required Site Agreements.  As security for the performance of the Work under this Agreement, Contractor and Owner shall execute and deliver the Assignment (Turbine Contract), Assignment (__________ CSA) and Assignment (BOW Contract) within ten (10) days after the satisfaction of the conditions precedent in Section 6.1(a) and Section 6.1(b), and each Assignment (Required Site Agreements) in accordance with the provisions of Section 2.14, and Contractor shall obtain from __________, the BOW Subcontractor and the other parties to each Required Site Agreement that is the subject of each Assignment (Required Site Agreements), respectively, the __________ Consent, in the case of the Assignment (Turbine Contract), and in all other cases a consent and agreement to such assignments, each in substantially the form included in the form of the applicable assignment which is an Exhibit (Exhibit R, Exhibit G and Exhibit C, respectively) or otherwise in form and substance reasonably satisfactory to Owner and executed and delivered by __________, BOW Subcontractor or the other parties to such Required Site Agreements, as applicable, and deliver the same to Owner concurrently with the execution and delivery by Contractor of the assignment to which it relates.

ARTICLE 13 

DISPUTE RESOLUTION

Section 13.1 Procedure.  In the event a dispute, controversy or claim arises between Owner and Contractor relating to this Agreement, the aggrieved Party shall promptly provide written notification of the dispute to the other Party within ten (10) days after such dispute arises.  A meeting shall be held promptly between the Parties, attended by representatives of the Parties with decision-making authority regarding the dispute, to attempt in good faith to negotiate a resolution of the dispute.  If, within twenty-one (21) days after such meeting, the Parties are not successful in resolving the dispute through negotiation, then each Party shall have the right to pursue any and all remedies available to it at law or in equity, subject to the provisions of Section 26.5.

Section 13.2 Continuation of Work.  Pending final resolution of any dispute, Owner and Contractor shall continue to fulfill their respective obligations hereunder; provided that Owner shall continue to pay Contractor (except for bona fide disputed amounts) in accordance with the terms of this Agreement.

ARTICLE 14 

FORCE MAJEURE

Section 14.1 Force Majeure Event.  For the purposes of this Agreement, the term, “Force Majeure Event” means any cause beyond the reasonable control of the Party affected, including, but not limited to, natural disasters, fire, lightning, flood, earthquake, explosions, acts of God or the public enemy, strikes or lockouts (national or regional in scope), vandalism, blockages, insurrections, riots, war, sabotage, a Change in Law, or other action or inaction (not a Change in Law) by any federal, state, or local legislative body or executive, administrative, or judicial agency, body, or court.  During construction of the Project (including the Necessary Infrastructure), Force Majeure Event will also include the following: (a) Weather Delay Days in excess of ten (10) days in the aggregate (the first ten (10) Weather Delay Days shall not be a Force Majeure Event); provided, however, Owner shall be allowed to “buy around” any such Weather Delay Day, and remove such day as a Weather Delay Day in respect of the Work by paying Contractor for the additional costs of acceleration of Contractor’s Work or for a make-up day, as is necessary to eliminate the impact of a Weather Delay Day (which shall be pursuant to a Scope Change Order); (b) archeological discoveries, (c) sinkholes or ground collapse, or possibility of such collapse, following investigation, due to a sinkhole, (d) closure of roadways to movement of oversized loads, (e) actual or threatened environmental contamination, (f) discovery of endangered or threatened species or their habitat at the Project site, (g) failure of suppliers of Contractor or any Other Contractors to deliver goods in a timely manner due to a Force Majeure Event affecting such suppliers or due to a materials shortage of a national scope (or international scope if such materials are typically obtained internationally) and provided that reasonable attempts are made to obtain such supplies or materials at commercially reasonable rates, and (h) an Outside of Tolerances Event.  The items referred to in (b), (c), (e), and (f) will be referred to as “Force Majeure Site Conditions.”  Notwithstanding anything herein to the contrary, the term Force Majeure Event shall not be deemed to include (A) any labor disturbance affecting either Contractor or any of its Subcontractors, to the extent that such labor disturbance involves direct employees of Contractor or its Subcontractors who are performing Work on the Project, except for strikes or lockouts national or regional in scope, (B) the climate for the geographic area of the Project (except as provided in (a) above), (C) any delay, default or failure (direct or indirect) in obtaining materials (except as provided in (g) above), or by any Subcontractor or worker performing any Work or any other delay, default or failure (financial or otherwise) of a Subcontractor, vendor or supplier performing the Work (except as provided in (g) above), or (D) any delay, default or failure in obtaining the Required Site Agreements.  Notwithstanding the exclusions or any of the other provisions set forth above in this Section 14.1, to the extent that performance of any of Contractor’s obligations is delayed or prevented, directly or indirectly, due solely to any delay in __________’s performance or failure by __________ to perform its obligations under the Turbine Contract and such delay or failure is excused under clause (i) or clause (ii) of __________ of the __________ included in the Turbine Contract, such excused delay or failure under the Turbine Contract shall also qualify as Force Majeure under this Agreement except to the extent such excused delay or failure is due to the fault of Contractor or a Subcontractor.

Section 14.2 Burden of Proof.  In the event that the Parties are unable in good faith to agree that a Force Majeure Event has occurred or whether a party’s performance is excused, such dispute shall be resolved in accordance with the procedures set forth in Article 13 and, in any proceeding to resolve the dispute, the burden of proof as to whether a Force Majeure Event has occurred and whether performance is excused shall be upon the Party claiming a Force Majeure Event.

Section 14.3 Excused Performance.  If either Party is rendered wholly or partially unable to perform its obligations under this Agreement because of a Force Majeure Event, that Party will be excused from whatever performance is affected by the Force Majeure Event to the extent so affected and Contractor shall be entitled to seek recovery of actual and demonstrated costs as provided for in Section 15.4, subject to and conditioned upon the following:

(a) The nonperforming Party, by exercise of due foresight, could not reasonably have been expected to avoid, or that by the exercise of due diligence could not have been able to overcome, such Force Majeure Event;

(b) The nonperforming Party gives the other Party prompt Notice describing the particulars of the occurrence, including an estimation of its expected duration and probable impact on the performance of such Party’s obligations hereunder, and continues to furnish timely regular reports with respect thereto during the continuation of the Force Majeure Event;

(c) The suspension of performance shall be of no greater scope and of no longer duration than is reasonably required by the Force Majeure Event;

(d) The nonperforming Party shall exercise all reasonable efforts to mitigate or limit damages to the other Party;

(e) The nonperforming Party shall exercise all reasonable efforts to continue to perform its obligations hereunder and to correct or cure the event or condition excusing performance; and

(f) When the nonperforming Party is able to resume performance of its obligations under this Agreement, that Party shall give the other Party written Notice to that effect and shall promptly resume performance hereunder.

Section 14.4 Termination for Force Majeure.  Notwithstanding anything contained in this Article 14 to the contrary, if either Party is rendered unable to perform its obligations hereunder, in whole or in substantial part, because of a Force Majeure Event lasting for a period of one hundred eighty (180) consecutive days or more, either Party shall have the option of terminating this Agreement, exercisable by giving ten (10) days Notice to the other Party, at any time after such Force Majeure Event has continued for a period of one hundred eighty (180) consecutive days and prior to the performance or resumption of performance by the Party claiming a Force Majeure Event, and, in the case of a termination based on a Force Majeure Event affecting Contractor, such termination shall be deemed a termination pursuant to Section 18.4.

ARTICLE 15 

SCOPE CHANGES

Section 15.1 Scope Changes.  Owner and Contractor do not anticipate that changes in the Scope of Work will be necessary.  In the unlikely event that a change in the Scope of Work is necessary or desirable, Owner, without invalidating this Agreement, may order Scope Changes to the Work to be performed, in which event one or more of the Firm Fixed Price, the Estimated Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, and the Project Schedule, shall be adjusted accordingly, if and to the extent necessary; provided, however, that Owner may not order Scope Change Orders that will change the number of Turbines, decrease any time for performance for critical path items or change any Technical Specifications.  All Scope Changes shall be authorized by a written Scope Change Order and only Owner may issue Scope Change Orders.  No order, statement or other conduct of Owner shall be treated as a Scope Change until such change is authorized in writing by Owner.

15.1.1 Procedure for Scope Changes.  Upon submittal of a written request for a Scope Change by Owner to Contractor, in the form attached hereto as Exhibit M-1 (a “Scope Change Order Request”), Contractor shall promptly, but no later than ten (10) Business Days after receipt of the Scope Change Order Request, notify Owner and the Financing Parties, if any, in writing of the options for implementing the proposed Scope Change (including, if possible, any option that does not involve an extension of time) and the effect, if any, each such option would have on the performance by Contractor or any Subcontractors (including __________ and the BOW Subcontractor) of the Work and the costs and timing of such performance, including but not limited to, the Firm Fixed Price, the Estimated Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, the Project Schedule, and warranties.  Contractor shall provide a lump sum price for any Scope Change.

15.1.2 Owner’s Obligation.  Owner may, but shall not be obligated to, issue a written Scope Change Order covering such proposed Scope Change, in which event the contents of Contractor’s Notice described in Section 15.1.1 shall be binding on Contractor.

15.1.3 Contractor’s Obligation.  Contractor shall not proceed with the requested change to the Project Scope of Work until the written Scope Change Order has been signed by Contractor and Owner.  Contractor agrees that the mutually agreed upon adjustment in the Firm Fixed Price, the Guaranteed Project Substantial Completion Date, Project Schedule and/or other provisions as set forth in each Scope Change Order shall constitute the final and complete compensation and satisfaction for all costs and schedule effects related to (i) the implementation of the stated changes and (ii) the cumulative impact of effects resulting from the stated changes on all prior Work and changes in the Work to be performed as scheduled.  Contractor expressly waives any claims for additional compensation, damages or time extension in connection with the stated changes.

Section 15.2 Disputed Change Value or Impact.  In the event that the Parties cannot agree on the effect of such Scope Change on the Firm Fixed Price, the Estimated Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, the Project Schedule, or warranties, Owner may request in writing that Contractor proceed with the Scope Change on a time and materials basis (as provided in Section 15.2.1) while the dispute is being resolved in accordance with Article 13.

15.2.1 Written Authorization to Proceed.  If the Parties cannot agree on the effect of such Scope Change on the Firm Fixed Price and Owner provides written authorization to proceed with the work described therein, Contractor shall proceed with the work and bill for same on a time and material basis for the “Actual Cost” of the work.  “Actual Costs” shall consist of (i) direct labor cost for direct salaries (wages and fringes) of employees actually performing the work or administering Subcontracts (including the BOW Subcontract); (ii) subcontract and outside service costs consisting of actual charges for work and services subcontracted (including Subcontractors’ markups for profit and overhead); (iii) permanent material costs consisting of actual invoiced cost to the Contractor including delivery to the site; (iv) construction machinery and equipment costs for changes during erection only; construction equipment which the Contractor has on the jobsite and which is of a type and size suitable for use in performing the extra work shall be used.  The hourly rental charges for equipment shall not exceed one-half percent (0.5%) of the latest applicable monthly rental rates as published by Dataquest Incorporated in its “Rental Rate Blue Book” and shall apply to only the actual time and the equipment used in performing the extra work.  When extra work requires the use of equipment which the Contractor does not have on the jobsite, the Contractor shall obtain the concurrence of the Owner before renting or otherwise acquiring additional equipment.  The rental charges for the additional equipment shall not exceed the latest applicable “Rental Rate Blue Book” published rental rates; and (v) small tools and consumables at a rate of nine percent (9%) of the direct labor cost.  All work performed on the time and material basis shall be billed at rates then commonly being charged by third parties for comparable work, along with supporting documentation in a form satisfactory to Owner, including but not limited to, all time sheets signed by Contractor’s employees identifying the Work performed, all invoices for materials and equipment purchased, subcontract costs and labor mark up.  Owner’s written authorization to proceed with the work in the event of a dispute shall not constitute approval of Contractor’s statements as to the effect that the proposed Scope Change would have on the Firm Fixed Price, the Estimated Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, the Project Schedule and warranties, but shall be a condition precedent to the Contractor’s right to receive payment for such Work and to the Contractor’s right to prosecute or maintain any proceeding to recover for such work.  Upon resolution of the dispute in accordance with Article 13, the Parties will proceed in accordance with such resolution and any payments made under this Section 15.2.1 shall be credited against or refunded based upon or as required by such resolution.

Section 15.3 Minor Defects.  During the construction portion of the Work, the Contractor shall readjust, straighten, and repair minor defects and fabrication errors which are normally encountered in the Work.  No claims for extra compensation in connection with such Work will be made by Contractor.

Section 15.4 Effect of Owner Delays; Force Majeure Event.  In the event and to the extent that any Owner Caused Delays or Force Majeure Events, affect Contractor’s Work or its ability to meet the Guaranteed Project Substantial Completion Date, an equitable adjustment in such date and the Firm Fixed Price due to Contractor’s actual and demonstrated costs (including extended overhead reasonably allocable thereto) caused thereby shall be made and a Scope Change Order shall be issued by Owner in accordance with this Article 15; provided, however, Contractor shall be subject to, and not seek from Owner recovery of, the first __________ Dollars ($__________) in such costs incurred by Contractor in the aggregate as a result of Force Majeure Events.  The Parties acknowledge and agree that delays in Contractor’s performance of the Work caused by Owner Caused Delays or Force Majeure Events shall be the cause for an equitable extension in the Guaranteed Project Substantial Completion Date based upon the time lost as a result of such events and the impacts upon Contractor’s Project Schedule, or as otherwise provided herein.

Section 15.5 Documentation.  All claims by Contractor for adjustments to one or more of the Firm Fixed Price, the Estimate Progress Payment Schedule, the Guaranteed Project Substantial Completion Date, the Project Schedule, or Warranties as a result of Scope Changes under this Article 15 shall be supported by such documentation as is reasonably sufficient for Owner to determine the accuracy thereof.

ARTICLE 16 

INDEMNIFICATION

Contractor Indemnity.  Contractor shall protect, defend, indemnify and hold harmless Owner, Owner’s Engineer, and the Financing Parties, if any, its partners and their parent corporations, subsidiaries and affiliates, agents, officers, directors and employees (each, a “Contractor Indemnified Party”) from and against any and all suits, actions, losses, damages, claims, or liability of any character, type or description, including, but not limited to, all expenses of litigation, court costs, and attorneys’ fees, for injury or death to any person, or damage to any property of third parties caused by the acts, errors or omission of Contractor, its Subcontractors, agents or employees, in the execution or performance of the Work under this Agreement.

Section 16.1 Owner Indemnity.  Owner shall protect, defend, indemnify and hold harmless Contractor, Contractor’s engineers, and Subcontractors, and their respective partners, parent corporations, subsidiaries and affiliates, agents, officers, directors and employees (each, an “Owner Indemnified Party”) from and against any and all suits, actions, losses, damages, claims, or liability of any character, type or description, including, but not limited to, all expenses of litigation, court costs, and attorneys fees, for injury or death to any person or damage to any property of third parties caused by the acts, errors, or omissions of Owner, its agents or employees, or arising out of the negligence of Other Contractors, in connection with the development of the Project.

Section 16.2 Notice and Legal Defense.  Promptly after receipt by a Contractor Indemnified Party or Owner Indemnified Party (each, an “Indemnified Party”) of any claim or Notice of the commencement of any action, administrative or legal proceeding, or investigation as to which the indemnity provided for in Section 16.1 or Section 16.2 may apply, the Indemnified Party, shall notify the Party having the obligation to indemnify hereunder (“Indemnifying Party”), in writing of such fact; provided, however, the rights of the Indemnified Party pursuant to this Article 16 shall not be forfeited by the failure to give the Indemnifying Party Notice, to the extent that said failure does not have a material and adverse effect on the defense of the matter.  The Indemnifying Party shall assume on behalf of the Indemnified Party, and conduct with due diligence and in good faith, the defense thereof with counsel reasonably satisfactory to the Indemnified Party; provided, however, that the Indemnified Party shall have the right to be represented therein by advisory counsel of its own selection and at its own expense; and provided further, that if the defendants in any such action include both the Indemnifying Party and the Indemnified Party, and the Indemnified Party shall have reasonably concluded that there may be legal defenses available to it that are different from or additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified Party shall have the right to select separate counsel to participate in the defense of such action on its own behalf and at its own expense.  In the event that any other conflict of interest arises between the Indemnifying Party, and the Indemnified Party, the Indemnifying Party, the Indemnifying Party shall bear the reasonable attorney fees of the Indemnifying Party.

Section 16.3 Failure to Defend Action.  If any claim, action, proceeding or investigation arises as to which the indemnity provided for in Section 16.1 or Section 16.2 applies, and the Indemnifying Party fails to assume the defense of such claim, action, proceeding or investigation, then the Indemnified Party may at the Indemnifying Party’s expense contest (or, with the prior written consent of the Indemnifying Party, settle) such claim (with the Indemnifying Party remaining obligated to indemnify the Indemnified Party under Section 16.1 or Section 16.2, as the case may be).

Section 16.4 Survival.  The provisions of this Article 16 shall survive Project Substantial Completion and the termination of this Agreement.

ARTICLE 17 

INSURANCE

Section 17.1 Contractor’s Insurance.  Contractor shall, at all times during the period in which this Agreement is in force, provide and maintain, with responsible insurance companies authorized to do business in the State of Oklahoma, the types and limits of insurance as set forth in Section 17.2.  Such insurance companies shall have an A.M. Best Insurance Reports rating of B++VIII or better or shall be of recognized responsibility satisfactory to Owner and the Financing Parties, if any.  (Capitalized terms used in this Article 17 and not otherwise defined in this Agreement shall have the meanings generally ascribed to them in the commercial insurance industry in the United States.)  Contractor, at its own cost, may purchase any additional insurance it believes necessary to protect its interests.

Section 17.2 Contractor’s Insurance Coverages.

17.2.1 Workers’ Compensation Insurance.  Contractor shall maintain Workers’ Compensation insurance to cover statutory limits of the Workers’ Compensation laws of the State of Oklahoma (and any other state in which the Work is to be performed) including USL&H coverage, where applicable, and Employer’s Liability (including Occupational Disease) coverage with limits of not less than $1,000,000, which shall cover all of Contractor’s employees engaged in the Work.

17.2.2 Commercial General Liability Insurance.  Contractor shall maintain Commercial General Liability insurance written on an occurrence basis and with the following limits: (i) General Aggregate (except Products & Completed Operations): $2,000,000; (ii) Products & Completed Operations Aggregate: $2,000,000; (iii) Personal Injury and Advertising Liability: $1,000,000; and (iv) Each Occurrence (Bodily Injury and Property Damage): $1,000,000.  Such insurance shall include coverage for Products-Completed Operations, Broad Form Contractual Liability, Broad Form Property Damage and Personal Injury Liability, Premises/Operations, Explosion, Independent Contractor Liability, and Collapse and Underground Hazards Coverage and Hostile Fire Liability.  Such Commercial General Liability Insurance shall include a severability of interests and cross-liability clause.

17.2.3 Automobile Liability Insurance.  Automobile liability insurance (including coverage for owned, non-owned, and hired automobiles) used in connection with the Work shall be obtained by Contractor in an amount not less than $1,000,000 per accident for combined bodily injury, property damage or death.

17.2.4 Aircraft Insurance.  If performance of the Work requires use of an aircraft that is owned, leased, or chartered, Contractor and Subcontractors shall carry aircraft insurance or require the aircraft owner to carry insurance in an amount not less than $10,000,000 Combined Single Limit per occurrence including passenger and crew.

17.2.5 Umbrella or Excess Liability Insurance.  Contractor shall maintain Umbrella/Excess Insurance on an occurrence basis covering claims in excess of the underlying insurance described in Section 17.2.2 and 17.2.3, with a $20,000,000 minimum per occurrence.  In the event that any policy is written on a “claims made” basis and such policy is not renewed, Contractor shall obtain for each such policy the broadest basic and supplemental extended reporting period coverage or “tail” reasonably available in the commercial insurance market for such policies and shall provide Owner with proof that such basic and supplemental extended reporting period coverage or “tail” has been obtained.

Section 17.3 Endorsements.  All policies of liability insurance to be maintained by Contractor shall be written or endorsed to include the following:

(a) With respect to Worker’s Compensation/Employer’s Liability Insurance, to provide that the insurer shall waive for the benefit of Owner and the Financing Parties, if any, all rights of subrogation against Owner and the Financing Parties, their affiliates, co-venturers, or their directors, officers, employees or agents for payment under such policies;

(b) With respect to General Liability, Automobile Liability and Excess/Umbrella Insurance, to provide that the insurance shall waive (i) any right of recovery which the insurer may have or acquire against Owner and the Financing Parties, if any, their Affiliates, co-venturers, or their directors, officers, employees or agents for payment under such policies, and (ii) any right of subrogation which the insurer may have or acquire for payments to any person who asserts a claim against Owner and the Financing Parties, if any, their Affiliates, co-venturers, or their directors, officers, employees or agents by any person or entity to or for whom the insurer pays monies or other benefits.  Nothing herein shall limit the rights and coverage of Owner and the Financing Parties, if any, as an additional insured under such insurance policies;

(c) [Intentionally omitted;]

(d) That the insurance (Commercial General Liability and Automobile Insurance only) shall be primary and not excess to or contributing with any insurance or self-insurance maintained by Owner or the Financing Parties, if any;

(e) With the exception of the insurance required under Section 17.2.1, Owner and the Financing Parties, if any, their affiliates, co-venturers, and their directors, officers, employees and agents shall be named as additional insureds on all of Contractor’s policies, and the Contractor’s policies required under Section 17.2.1 shall include a waiver of subrogation with respect to such parties.  At the request of Owner or the Financing Parties, if any, Contractor shall provide evidence satisfactory to Owner and the Financing Parties, if any, that the policies comply with the preceding sentence; and

(f) Coverage for completed operations under the General Liability insurance shall be for a period of at least two (2) years following the Project Substantial Completion Date. 

Section 17.4 Owner’s Insurance.  

17.4.1 Builder’s All-Risk Insurance.  On or prior to the CP Target Date, Owner shall obtain and thereafter at all times during performance of the Work, maintain Builder’s All-Risk Insurance.  Coverage shall remain in effect until replaced by permanent property insurance.  Owner shall pay for Builder’s All-Risk Insurance.  Such Builder’s All-Risk Insurance shall insure as named insured Owner and its Affiliates, the Financing Parties, if any, Contractor, and its Affiliates, the BOW Subcontractor and its Affiliates and subcontractors of any tier, __________ and its Affiliates and subcontractors of any tier, and any other Subcontractor and its Affiliates and subcontractors of any tier, as their interest may appear, and shall cover all property in the course of construction, including the Work, materials and equipment, miscellaneous equipment and furnishings (other than equipment properly covered under Contractor’s equipment floater), from physical loss or damage caused by perils covered by a Builder’s All-Risk form or equivalent coverage.  Such insurance shall include mechanical and electrical breakdown coverage during start-up and testing, and other operation of the Project prior to Turbine Completion for all __________ (___) Turbines.  The limit of liability shall be the full replacement cost of the Work then at risk, including primary cost of equipment plus freight.  The required deductible for all such insurance shall not exceed Fifty Thousand Dollars ($50,000) per event, except One Hundred Thousand Dollars ($100,000) lightning minimum with a five percent (5%) maximum and One Million Dollars ($1,000,000) for Flood Zone A and active earthquake fault zones.  Following Turbine Completion for all __________ (___) turbines and until Project Substantial Completion, the required deductible for Operational Insurance shall not exceed $1,000,000.  Any required payment of the deductible shall be the responsibility of Contractor, except to the extent the loss or damage is due to the negligence or willful misconduct of Other Contractors or others for whom Owner is legally responsible.  The Builder’s All-Risk coverage shall not contain an exclusion for resultant damage caused by faulty workmanship, design or materials.  Such insurance shall provide for a waiver of the underwriters’ right to subrogation against any of the Persons specified above as named insureds.  Such insurance shall also provide severability of interests for named insureds with a multiple endorsement or its equivalent.  Additional coverages to be included are:

(a) Transit coverage including ocean and air transit if any equipment is to be moved by vessel or aircraft, with sublimits sufficient to insure the full replacement value;

(b) Transit Removal of Debris: 7.5% of the proportionate insured value under this Policy.

(c) Architects, Surveyors and Other Fees: 5% of the Limit of Liability each and every occurrence.

(d) Expediting Expense: 5% of the Limit of Liability each and every occurrence.

(e) Removal of Debris: 5% of the Limit of Liability each and every occurrence. 

(f) Offsite Storage and Inland Transit: 5% of the Limit of Liability each and every occurrence.

(g) Accountants’ Costs / Professional Services and Legal Costs: 5% of the Limit of Liability each and every occurrence.

(h) Documents and Computer Records: 5% of the Limit of Liability each and every occurrence.

(i) Local Authorities Clause: 5% of the Limit of Liability each and every occurrence.

(j) Off-site Equipment: 5% of the Limit of Liability each and every occurrence.

(k) Pollutant Clean Up and Removal: 5% of the Limit of Liability each and every occurrence.

17.4.2 General Business Coverages.  Owner shall, at all times during the period in which this Agreement is in force, provide and maintain, with responsible insurance companies authorized to do business in the State of Oklahoma, the types and limits of insurance as set forth in Sections 17.4.3 through 17.4.6.  Such insurance companies shall have an A.M. Best Insurance Reports rating of B++VIII or better or shall be of recognized responsibility satisfactory to Contractor.  Owner, at its own cost, may purchase any additional insurance it believes necessary to protect its interests.

17.4.3 Commercial General Liability Insurance.  Commercial General Liability insurance, written on an ISO Form CA 00 01 10 01 or its equivalent, including Contractual Liability, Completed Operations and Product Liability with the following minimum limits for Bodily Injury and Property Damage $1,000,000 per occurrence; $5,000,000 minimum general aggregate and products/completed operations aggregate. In the event that any policy is written on a “claims made” basis and such policy is not renewed, Owner shall obtain for each such policy the broadest basic and supplemental extended reporting period coverage or “tail” reasonably available in the commercial insurance market for such policies and shall provide Contractor with proof that such basic and supplemental extended reporting period coverage or “tail” has been obtained.  The coverages and limit requirement shown above may be provided by the Umbrella/Excess Insurance.

17.4.4 Automobile Liability Insurance.  Automobile liability insurance, written on an ISO Form CA 00 01 10 01 or its equivalent, covering all owned, non-owned, and hired automobiles used in connection with the Work in an amount not less than $1,000,000 per accident for combined bodily injury, property damage or death.  Owner may self-insure where permitted by Applicable Law.

17.4.5 Workers’ Compensation Insurance.  Workers’ Compensation insurance to cover statutory limits of the Workers’ Compensation laws of the State of Oklahoma including USL&H coverage, where applicable, and Employer’s Liability (including Occupational Disease) coverage with limits of not less than  $1,000,000, which shall cover all of Owner’s employees engaged at the Project.  Should Owner wish to self insure the Workers’ Compensation coverage, the self-insurance shall adhere to all applicable requirements and approvals of the State of Oklahoma.

17.4.6 Umbrella/Excess Insurance.  Umbrella/Excess Insurance covering claims in excess of the underlying insurance described in the above Sections 17.4.3, 17.4.4 and 17.4.5 (but only with respect to Employer’s Liability) with a $20,000,000 minimum per occurrence and $20,000,000 annual aggregate.

Section 17.5 Loss Payable.  Losses, if any, covered by All-Risk insurance shall be payable to Owner, the Financing Parties, if any, Contractor and Subcontractors as named insureds, as their respective interests may appear.  The policies shall be endorsed to state that, notwithstanding anything to the contrary, the interest of the Financing Parties, if any, shall not be invalidated by any act or failure to act on the part of Owner, Contractor or any other Person, and the Financing Parties, if any, shall be insured regardless of any breach or violation by Owner, Contractor or any other Person, of any warranties, declarations or conditions contained in such insurance policies.  The Parties agree that, in the event of physical loss of the Project, any insurance proceeds under this Section 17.5 shall be reserved in a segregated account until such time as it has been determined whether or not to repair, replace or rebuild the damaged portions of the Project.

Section 17.6 Subcontractor Insurance.  Contractor shall cause all Subcontractors to procure at their own expense and maintain in full force and effect during the time which they are involved in performance of the Work at the Site adequate coverage in accordance with Contractor’s normal practice but not less than is provided for in Sections 17.2.1, 17.2.2 and 17.2.3, except that Subcontractors (but not including the BOW Subcontractor) may carry insurance with limits less than those prescribed herein, in which case Contractor shall use commercially reasonable efforts to procure the maximum limits practicable from such Subcontractors.  In addition, Contractor shall cause the BOW Subcontractor to maintain, and the BOW Contract shall require the BOW Subcontractor to maintain, Professional Liability Insurance with limits of not less than $5,000,000 each claim on a claims made basis without impairment by claims on other projects.  This coverage shall be maintained in effect during the term of this Agreement and for a period ending no earlier than two (2) years following completion of the Final Punch List or provide a two (2) year extended reporting period to report claims.  This insurance requirement only applies to engineering and design professional contractors.  Prior to the commencement of work by any Subcontractor at the Site, or as requested from time to time, Contractor shall provide Owner and the Financing Parties, if any, acceptable evidence of such insurance.

Section 17.7 Other Contractors’ Insurance.  Owner shall cause Other Contractors (excluding Owner) to procure and maintain insurance coverages comparable to what is required in this Article 17 to be procured and maintained by the BOW Subcontractor or lower-tier Subcontractors as may be appropriate for the work they are performing at the Site.

Section 17.8 Contractor’s Waiver.  Contractor releases, assigns and waives any and all rights of recovery against Owner and the Financing Parties, if any, and their respective affiliates, subsidiaries, employees, successors, permitted assigns, insurers and underwriters, because of the existence of deductible clauses in, or inadequacy of limits of, any policies of insurance maintained or required to be maintained pursuant to this Agreement.  

Section 17.9 Certificates.  On or prior to thirty (30) days after the CP Satisfaction Date, Contractor shall furnish to the Owner and the Financing Parties, if any, certificates of insurance from each insurance carrier showing that the above required insurance is in full force and effect, the amount of the carrier’s liability thereunder, and further providing that the insurance will not be canceled, changed or not renewed until the expiration of at least thirty (30) days (or ten (10) days in the case of cancellation due to non-payment of premiums) after written Notice of such cancellation, change or nonrenewal has been received by Owner and the Financing Parties, if any.  Certificates of insurance submitted under this Section 17.9 shall be in form and content acceptable to Owner and the Financing Parties, and shall provide that the Financing Parties shall timely receive copies of any Notices to Owner or Contractor under such policies of any default or other act or omission by Owner, Contractor or other insured parties that might invalidate, render unenforceable or result in a lapse of such policy in whole or in part.  Certificates of each renewal of the insurance should also be delivered to Owner promptly after receipt.    On or prior to thirty (30) days after the CP Satisfaction Date, Owner shall furnish to Contractor certificates of insurance and evidence of property insurance showing the Owner’s insurance is in full force and effect, such certificates to be in a form reasonably satisfactory to Contractor.  Owner shall make Builder’s All Risk insurance policy and amendments available for inspection and photocopying by Contractor on reasonable notice and as reasonably necessary.

Section 17.10 Contractor’s or Rented Equipment.  All equipment, supplies and materials belonging to Contractor or any Subcontractor used by or on behalf of Contractor or any Subcontractor for its performance hereunder shall be brought to and kept at the Site at the sole cost, risk and expense of Contractor or such Subcontractor, and Owner shall not be liable for loss or damage thereto, and any insurance policies carried by Contractor, any Subcontractor or any third party on said equipment, supplies and materials shall provide for a waiver of the underwriters’ right to subrogation, except in the event of Owner’s negligence, against Owner and the Financing Parties, if any, and all their assignees, subsidiaries, affiliates, employees, insurers and underwriters.  Contractor shall obtain adequate insurance to cover any construction tools and equipment leased or rented from third parties.

Section 17.11 Unemployment and Other Insurance Benefits.  Contractor agrees to and does hereby accept full and exclusive responsibility and liability for the withholding and payment of any and all taxes and contributions levied or assessed against Contractor for Unemployment Insurance and for Old Age Retirement Benefits, pensions and annuities now imposed, or hereafter imposed, by the federal, state or local governments with respect to, assessed against or measured by wages, salaries or other remuneration paid to Persons employed by Contractor in connection with the Work.  Contractor further agrees to indemnify and hold harmless the Contractor Indemnified Parties from any and all liability therefore.

Section 17.12 Descriptions Not Limitations.  The coverages referred to above are set forth in full in the respective policy forms, and the foregoing descriptions of such policies are not intended to be complete, nor to alter or amend any provision of the actual policies and in matters, if any, in which the said description may be conflicting with such instruments, the provisions of the policies of the insurance shall govern; provided, however, that neither the content of any insurance policy or certificate nor approval thereof shall relieve the Parties of any of their obligations under this Agreement.

Section 17.13 Cost of Premium.  It is expressly agreed and understood that the cost of premiums for insurance to be procured and maintained pursuant to this Article 17 shall be borne by the Party responsible for maintaining such insurance.

Section 17.14 Owner’s Rights.  If Contractor fails to provide or maintain any insurance required hereunder, Owner shall have the right, but not the obligation, to provide or maintain any such insurance, and to deduct the cost thereof from any amounts due and payable to Contractor (including, without limitation, the Firm Fixed Price), or, in the event there are no such amounts due and payable, Contractor shall reimburse Owner for such costs on demand.  Should any of the policies required to be maintained become unavailable or be canceled for any reason during the period of this Agreement, Contractor shall immediately procure replacement coverage to the extent it is available on commercially reasonable terms.  The failure of Contractor to procure such replacement coverage which is within the reasonable control of Contractor (so as to provide continuous coverage) shall constitute a default hereunder.

Section 17.15 Contractor’s Rights.  If Owner fails to provide or maintain the Builder’s All-Risk insurance in accordance with the requirements of Section 17.4.1, Contractor shall have the right, but not the obligation, to provide or maintain such insurance, and Owner shall reimburse Contractor for the reasonable cost thereof within ten (10) days after submission of Contractor’s invoice therefore accompanied by reasonable supporting documentation.  Should any of the policies required to be maintained become unavailable or be canceled for any reason during the period of this Agreement, Owner shall immediately procure replacement coverage.  The failure of Owner to procure such replacement coverage which is within the reasonable control of Owner (so as to provide continuous coverage) shall constitute a default hereunder.

Section 17.16 No Limitation of Liability.  The required coverages referred to and set forth in this Article 17 shall in no way affect, nor are they intended as a limitation of, Contractor’s liability with respect to its performance of the Work.

ARTICLE 18 

TERMINATION

Section 18.1 Termination for Contractor Default.  Contractor shall be in default under this Agreement upon the occurrence of any of the following events (“Contractor Events of Default”):

(a) Contractor’s failure to perform in any material respect any material provision of this Agreement;

(b) Contractor contravenes any Applicable Law or, Applicable Permit such that the ability of Contractor or any Subcontractor to perform the Work in accordance with this Agreement is materially hindered or the Project is materially and adversely affected;

(c) Contractor becomes insolvent, or generally does not pay its debts as they become due, or admits in writing its inability to pay its debts, or makes an assignment for the benefit of creditors or insolvency, receivership, reorganization or bankruptcy proceedings are commenced by Contractor;

(d) insolvency, receivership, reorganization or bankruptcy proceedings are commenced against Contractor, and such proceedings are not terminated, stayed or dismissed within sixty (60) days after the commencement thereof; or

(e) the Project Substantial Completion Date has not occurred within two hundred seventy (270) days (subject to (i) increase in such number of days by the number of days of delay caused by Force Majeure Events that exceeds an aggregate of sixty (60) days of delay, and (ii) reduction of such number of days pursuant to Section 2.16) after the completion of the Necessary Infrastructure.

18.1.2 Notice of Default; Cure.  Owner shall give Notice of any Contractor Events of Default to Contractor.  With respect to the defaults described in Section 18.1(a) and (b) (but excluding (c), (d) and (e)), if (A) any such default is not cured within thirty (30) days, or (B) corrective action is not commenced within ten (10) days of receipt of Notice from Owner with respect to a nonmonetary default which cannot be cured within thirty (30) days and is not completed within a reasonable period of time to be mutually agreed upon by Owner and Contractor within fifteen (15) Business Days after receipt of Notice from Owner, then Owner may terminate this Agreement.  In all other instances, Owner shall have the right to terminate without further Notice or opportunity to cure.

18.1.3 Consequences of Termination by Owner.  Upon termination by Owner, the following provisions shall apply:

(a) The Assignment (Turbine Contract), the Assignment (__________ CSA), each Assignment (Required Site Agreements) and (unless Owner directs Contractor to terminate the BOW Contract) the Assignment (BOW Contract) shall each become absolute, and Owner shall be entitled to all the rights and benefits and shall assume all of the obligations (including any remaining payment obligations) under the Turbine Contract, the __________ CSA, each Required Site Agreement and (unless terminated at the direction of Owner) the BOW Contract, respectively.

(b) Owner shall have the right to take possession of all permanent plant equipment (other than lifting equipment), Major Components (provided that Owner has paid all amounts due and owing to __________ under the Turbine Contract in accordance with the provisions of Section 5.2.2), materials and supplies and complete the Work as Owner deems expedient and Contractor shall not be entitled to any further payment for any outstanding amounts owed by Owner to Contractor until the Work is completed.

(c) The total cost of completing the Work shall be charged to Contractor and may be deducted from any amounts due or which thereafter become due to Contractor.  If the amount due Contractor is insufficient to complete the Work, Contractor shall pay to Owner the difference between the amount due Contractor and the amount incurred to complete the Work within thirty (30) days following receipt of Owner’s demand for such payment.  Subject to Owner’s rights and remedies and Contractor’s obligations and liabilities in this Agreement (including offset), Owner shall pay to Contractor, if owed, as a final payment an amount equal to the unpaid balance of the Firm Fixed Price (“Default Termination Payment”).  The remedies set forth in this Section 18.1.2 shall not be exclusive and Owner shall have the right to pursue any other remedies under this Agreement or at law or in equity.

(d) Contractor shall, within thirty (30) days of any termination of the Work pursuant to Section 18.2, furnish to Owner all invoices and other documentation, to the extent, if any, reasonably requested by Owner and not previously included in an Application for Payment or otherwise furnished to Owner, in order to enable Owner to verify the performance of the Work and the costs and value associated therewith.  As a condition precedent to receiving the Default Termination Payment, Contractor shall execute and deliver all such papers and take all such steps, including the legal assignment of Contractor’s contractual rights (to the extent not previously assigned to Owner), as Owner may require for the purpose of fully vesting in Owner all rights, title and interests of Contractor in and to all subcontracts, purchase orders, warranties, guarantees and other agreements.

(e) Upon receipt of Notice of termination, Contractor shall, as of the effective date thereof, cease all its Work activities, and place no new orders for materials, equipment or services, and, unless otherwise promptly directed in writing by Owner, cancel, if possible, unless otherwise agreed, all orders previously placed.

(f) Contractor shall turn over to Owner all Work performed to the effective date of termination, and execute and deliver to Owner all documents and, at Owner’s option, take all other necessary steps to vest in Owner the rights and benefits of Contractor under any existing agreements.

(g) Contractor shall assist Owner in preparing an inventory of all equipment, materials or other goods in use or in storage at the Site.

(h) To the extent assignable (and not previously assigned to Owner), and with respect to the Turbine Installation Work only, Contractor shall assign to Owner, or to any replacement contractor designated by Owner or the Financing Parties, if any, all subcontracts and other contractual agreements (including warranties) as may be designated by Owner, all of which subcontracts and contractual agreements shall be so assignable, and make available, by license or otherwise, all issued permits, licenses, authorizations, approvals, patents, and other proprietary rights then held by Contractor pertaining to the Project.

(i) Contractor shall remove or cause to be removed from the Site all equipment and rubbish caused by its activities as Owner may request.

18.1.4 Payment of the Default Termination Amount.  Subject to Owner’s rights under this Agreement, Owner shall pay the Default Termination Payment to Contractor within sixty (60) days after completion of the Work by a replacement contractor.

Section 18.2 Termination for Unsatisfied Conditions.  

18.2.1 Termination for Unsatisfied Conditions relating to OCC Approval or SPP Transmission Studies.  If any of the conditions set forth in Section 6.1(a) or Section 6.1(b) shall not have been satisfied on or before the CP Target Date, then either Party may terminate this Agreement upon Notice furnished to the other Party on or before the date that is fifteen (15) days after the CP Target Date (the “Termination Date”); provided, however, that, if the failure of any such condition to have been satisfied is the result of the material breach of this Agreement by the Party seeking to terminate, such Party may not terminate this Agreement based upon the failure of such condition to have been satisfied.  If this Agreement is terminated by either Party pursuant to this Section 18.2.1, neither Party shall have any liability or obligation whatsoever to the other Party, except as otherwise provided in Section 18.5.

18.2.2 Termination for Other Unsatisfied Conditions.  If any of the conditions set forth in Section 6.1(c), Section 6.1(d), Section 6.1(e), Section 6.1(f) or Section 6.1(g) shall not have been satisfied (or, in the case of the condition set forth in Section 6.1(g), waived under the conditions specified in Section 2.13) on or before the CP Target Date, then either Party may terminate this Agreement upon Notice furnished to the other Party on or before the Termination Date; provided, however, that, if the failure of any such condition to have been satisfied (or, in the case of the condition set forth in Section 6.1(g), so waived) is the result of the material breach of this Agreement by the Party seeking to terminate, such Party may not terminate this Agreement based upon the failure of such condition to have been satisfied (or, in the case of the condition set forth in Section 6.1(g), so waived).  If this Agreement is terminated by either Party pursuant to this Section 18.2.2, neither Party shall have any liability or obligation whatsoever to the other Party, except (i) in case of any termination of this Agreement for failure of the conditions set forth in Section 6.1(c), Section 6.1(d), Section 6.1(e) or Section 6.1(f) to be satisfied, Contractor shall reimburse Owner for all costs and expenses incurred by Owner prior to the termination in connection with the transactions contemplated by this Agreement, provided, that Contractor’s liability for such costs and expenses shall not exceed in the aggregate __________ Dollars ($__________), and (ii) as otherwise provided in Section 18.5.

Section 18.3 Owner’s Right to Suspend Completion of the Work.  Owner may elect to suspend completion of all or any part of the Work upon fifteen (15) days prior Notice to Contractor indicating (a) the portion of the Work the completion of which Owner has elected to defer; (b) Owner’s estimate of the duration of such suspension; and (c) the effective date of such suspension of the Work, which must be at least fifteen (15) days.  Upon receipt of and consistent with the effective date of such Notice, Contractor shall stop performance of the Work that Owner has elected to defer and shall continue to complete performance of the Turbine Installation Work.  In the event of a suspension of the Work pursuant to this Section 18.3, Owner shall authorize a Scope Change Order making required adjustments to one or more of the Guaranteed Project Substantial Completion Date (which shall be extended for a period of time not less than the period of suspension, unless Contractor agrees to acceleration of the Work, at Owner’s expense, to make up for part or all of the lost time), the Firm Fixed Price, the Estimated Progress Payment Schedule, and the Project Schedule, as appropriate, which adjustment shall include demobilization and remobilization costs and direct costs of procurement due to cancellation.  Contractor shall use reasonable commercial efforts to mitigate any additional expenses to be borne by Owner as a result of suspension of the Work pursuant to this Section 18.3.

Section 18.4 Contractor’s Right to Suspend; Terminate.  Contractor may suspend performance of the Work (without prejudice to its right to terminate this Agreement as provided in this Section) if Owner fails to pay any undisputed, delinquent invoice within five (5) Business Days of delivery of Notice of non-payment to Owner, and may terminate this Agreement if Owner fails to pay such invoice within twenty (20) days of the delivery of such Notice.  Contractor may also terminate the Agreement, following twenty (20) days Notice (or such longer period as may be reasonably required to cure) to Owner and an opportunity to cure within such time, for Owner’s failure to perform in any material respect any of its other obligations under this Agreement.  Contractor may terminate this Agreement without Notice to Owner (i) if Owner becomes insolvent, or generally does not pay its debts as they become due, or admits in writing its inability to pay its debts, or makes an assignment for the benefit of creditors or insolvency, receivership, reorganization or bankruptcy proceedings are commenced by Owner, or (ii) if insolvency, receivership, reorganization or bankruptcy proceedings are commenced against Owner, and such proceedings are not terminated, stayed or dismissed within sixty (60) days after the commencement thereof.  Owner shall not be deemed to have failed to make a payment due hereunder or otherwise to be in breach hereof by reason of the withholding of the disputed portion of any payment that is the subject of a bona fide dispute.  If Contractor suspends performance of the Work pursuant to this Section 18.4 (without terminating this Agreement pursuant to this Section 18.4), Contractor shall be entitled to a Scope Change Order making required adjustments to one or more of the Guaranteed Project Substantial Completion Date (which shall be extended for a period of time not less than the period of suspension), the Firm Fixed Price, the Estimated Progress Payment Schedule, and the Project Schedule, as appropriate, which adjustment shall include demobilization and remobilization costs and direct costs of procurement due to cancellation.

18.4.1 Consequences of Termination by Contractor.  Upon termination of this Agreement by Contractor, the following provisions shall apply:

(a) Owner shall pay to Contractor: (i) the cost to Contractor of terminating all subcontracts (other than the Turbine Contract), (ii) any amounts then due and payable to Contractor under this Agreement for costs incurred in performance of the Work up through the effective date of termination, and (iii) a liquidated termination payment to Contractor of __________ Dollars ($__________).

(b) The Assignment (Turbine Contract) shall become absolute, and Owner shall be entitled to all the rights and benefits and shall assume all of the obligations of Contractor (including any remaining payment obligations but excluding any obligations or liabilities for Contractor’s breach of the Turbine Contract prior to such assumption by Owner) under the Turbine Contract.

Section 18.5 Surviving Obligations.  Termination of this Agreement (a) shall not relieve Contractor of its obligations with respect to the confidentiality of Owner’s information as set forth in Article 21, or Owner of its obligations with respect to the confidentiality of Contractor’s information as set forth in Article 21, (b) shall not relieve Contractor or Owner of any obligation hereunder which expressly or by implication survives termination hereof, and (c) except as otherwise provided in any provision of this Agreement expressly limiting the liability of either Party, shall not relieve either Party of any obligations or liabilities for loss or damage to the other Party arising out of or caused by any breach of this Agreement of such Party prior to the effectiveness of such termination or arising out of such termination.  During the period this Agreement remains in effect, and following any termination of this Agreement pursuant to Section 18.1 or Section 18.2.2 (provided, in the case of a termination pursuant to Section 18.2.2, that the failure of a condition to have been satisfied (or, if applicable waived) on which such termination is based is not the result of a material breach of this Agreement by Owner), Contractor waives and covenants not to assert any right that Contractor has to institute any cause or proceeding against Owner seeking payment of avoided costs for or in respect of all or any portion of the Project.

ARTICLE 19 

ASSIGNMENTS

Section 19.1 Consent Required.  It is expressly understood and agreed that this Agreement is personal to Contractor and Owner, and that Contractor and Owner shall have no right, power or authority to assign or delegate this Agreement or any portion thereof, either voluntarily or involuntarily, or by operation of law.  Notwithstanding the foregoing, Owner may, without Contractor’s approval, (a) assign any or all of its rights under this Agreement to the Financing Parties, if any, and such parties may further assign such rights, and (b) assign any or all of its rights and delegate any or all of its obligations under this Agreement to an affiliate of Owner, provided, in each case, that such assignee assumes all of the obligations of the assignor hereunder in writing delivered to Contractor; and Contractor reasonably approves such assignee’s ability to perform Owner’s financial obligations hereunder.

Section 19.2 Successors and Assigns.  All of the rights, benefits, duties, liabilities and obligations of the Parties hereto shall inure to the benefit of and be binding upon their respective successors and permitted assigns.

Section 19.3 Consent to Collateral Assignment.  Contractor hereby expressly consents to the collateral assignment of this Agreement by Owner to the Financing Parties, if any, or their assignees.  Such assignment shall not obligate the Financing Parties, if any, or their assignees in any way to perform Owner’s duties and obligations under this Agreement.  In furtherance of the foregoing, Contractor will execute and deliver a consent to assignment in a form acceptable to Contractor and Owner.  If Owner does collaterally assign this Agreement to the Financing Parties, if any, or their assignees, the Financing Parties, if any, or their assignee shall notify Contractor in writing to make any and all payments due and payable from Contractor under this Agreement directly to the Financing Parties, if any, or such assignee, and Contractor shall make such payments directly to the Financing Parties, if any, or such assignee without need for further evidence from the Financing Parties, if any, or such assignee or investigation by Contractor.

Section 19.4 Consent to Modifications.  If, in connection with the financing of the Project, any Financing Party requests that reasonable modifications be made in this Agreement as a condition to making the financing, then Owner and Contractor shall with due diligence and in good faith negotiate the terms of such modifications as long as Contractor’s costs, profits or potential liability is not affected thereby.

ARTICLE 20 

DESIGN DOCUMENTS

Section 20.1 Owner Review.  It is expressly understood and agreed that the design documents and other related design information and results of any supporting design calculations, prepared in connection with the Foundations and any interfaces of the Work with the Other Contractors’ Work (the “Design Documents”), shall be furnished to Owner and the Financing Parties, if any, for review in order to monitor compliance with this Agreement.

Section 20.2 Review Not Release of Obligations.  Review and comment by Owner and the Financing Parties, if any, with respect to any of such Design Documents or other information pursuant to Section 20.1 shall not relieve or release Contractor from any of its duties, obligations or liabilities under this Agreement.

Section 20.3 Ownership.  Contractor or its Subcontractors shall have ownership rights with respect to those Design Documents and other documents prepared by Contractor or such Subcontractors for use in the performance of the Work.  Contractor agrees that all such documents, as well as any drawings, tracings, specifications, calculations, memoranda, data, notes and other materials which are supplied by Owner and come into the possession of Contractor, shall be delivered to Owner if requested, at the earlier of thirty (30) days after the Project Substantial Completion Date or termination of the Work.  Such documents shall include any changes or modifications necessary to accurately depict the Work as of the Project Substantial Completion Date.  Contractor shall furnish Owner with a royalty-free, irrevocable license to use technologies contained in the Design Documents for the Project, provided that any such practice must be consistent with Owner’s confidentiality obligation to Contractor under Section 21.1.

ARTICLE 21 

CONFIDENTIAL INFORMATION

Section 21.1 Confidentiality.  Owner and Contractor agree to hold in confidence (a) for a period commencing with the Effective Date and ending five (5) years from the date of Project Substantial Completion or termination of the Work, whichever is later, this Agreement and the information contained in this Agreement except (i) for disclosures by Owner to any Governmental Authority as and to the extent reasonably necessary to cause the conditions set forth in Section 6.1(a) to be satisfied, provided that Owner uses reasonable efforts to seek protective treatment for the information and cooperates with Contractor with respect thereto, and (ii) disclosures by either Party to BOW Contractor or any other Subcontractor of the Technical Specifications or of any other information of a technical nature contained in this Agreement as may be necessary to perform the Work, but in any event the information that may be disclosed pursuant to this clause (ii) shall not include the Firm Fixed Price, and (b) for a period commencing with the Effective Date and ending two (2) years from the date of Project Substantial Completion or termination of the Work, whichever is later, except as may be necessary to perform the Work, any information disclosed pursuant to the preceding clause (ii) or any other information supplied to the receiving Party (“Receiving Party”) by the disclosing Party (“Disclosing Party”), and designated in writing as confidential.  Owner acknowledges that all information regarding any of the Turbines and its components, the Foundations, and the Turbine Contract, the O&M Manual and this Agreement are designated as Confidential.  Owner may disclose any information to the Financing Parties, if any, to the extent they so require, and to the attorneys, accountants, consultants and Affiliates of Owner, Other Contractors, interconnection contractors, operators or other suppliers to the Project and any Person providing any other type of interconnection services to the Project or performing services for Owner in connection with studies involving resource planning, load forecasting, generation needs, operations or system reliability, provided such Persons agree to the confidentiality provisions hereof.  Contractor may disclose any information to its attorneys, consultants, Subcontractors, and Affiliates; provided such Persons agree to the confidentiality provisions hereof.  The provisions of this Article 21 shall not apply to information within any one of the following categories:  (i) information that was in the public domain prior to Receiving Party’s receipt thereof from the Disclosing Party or that subsequently becomes part of the public domain by publication or otherwise except by the Receiving Party’s wrongful act; (ii) information that the Receiving Party can show was in its possession prior to its receipt from the Disclosing Party through no breach of any confidentiality obligation; (iii) information received by the Receiving Party from a third party that did not have a confidentiality obligation; or (iv) information independently developed by Contractor or Owner.  Contractor shall not publish information regarding the Project (except that it may include public information about the Project and photographs in its marketing materials), nor shall Contractor arrange for or participate in any visit to the Site by any Person who is not connected with the Project, unless Owner provides its express prior written consent thereto.  A Receiving Party may disclose information to the extent required by subpoena or other legal process, provided that it will promptly notify the Disclosing Party upon receipt of the legal process and provide reasonable cooperation to the Disclosing Party in seeking protective treatment for the information.

Section 21.2 Announcements.  No press or other public announcement, or public statement or comment in response to any inquiry, relating to the transactions contemplated by this Agreement shall be issued or made by Owner or Contractor without the joint approval of Owner and Contractor until thirty (30) days after the Project Substantial Completion Date or the termination of this Agreement; provided that a press release or other public announcement, regulatory filing, statement or comment made without such joint approval shall not be in violation of this Section if it is made in order for the disclosing Party or any of its Affiliates to comply with Applicable Laws or stock exchange policies and regulations, and in the reasonable judgment of the Party making such release or announcement, based upon advice of counsel, prior review and joint approval, despite reasonable efforts to obtain the same, would prevent dissemination of such release or announcement in a timely enough fashion to comply with such Applicable Laws or policies; and provided further that in all instances prompt notice from one Party to the other shall be given with respect to any such release, announcement, statement or comment.

ARTICLE 22 

CONDITIONS AFFECTING WORK

Section 22.1 Site Conditions.  Contractor acknowledges that prior to the execution of this Agreement, Contractor has made a visual examination of the Site to determine the difficulties and hazards incident to the performance of the Work, including, without limitation, (i) the location of the Project, (ii) the visible condition of the Site and the surrounding areas, (iii) the proximity of the Project to adjacent facilities and structures, (iv) the conditions of the roads, waterways and railroads in the vicinity of the Site, including the conditions affecting shipping and transportation, access, disposal, handling and storage of materials, (v) the labor conditions in the region of the Site.

22.1.1 Notice of Differing Site Condition.  Contractor shall promptly notify Owner in writing before proceeding with any Work which Contractor believes constitutes a differing site condition with respect to: (i) subsurface or latent physical conditions at the Site differing materially from those indicated in this Agreement, or (ii) previously unknown physical conditions at the Site, differing materially from those ordinarily encountered and generally recognized as inherent in Work of the character provided for in this Agreement.  Owner and Contractor shall agree upon any change in construction plans that may be required by such conditions. If such different or changed condition constitutes a Force Majeure Site Condition, Owner shall issue a Scope Change Order to Contractor to correctly reflect any additional costs and time Contractor may incur as a result of such matter.  All other site conditions shall not be subject to a Scope Change Order and shall be the responsibility of Contractor.

ARTICLE 23 

RECORDS

Section 23.1 Records.  Contractor covenants and agrees to keep and maintain full, complete and detailed records pertaining to the Project, including copies of all contracts with Subcontractors, for a period of two (2) years following Project Substantial Completion.  Contractor authorizes Owner and the Financing Parties, if any, to, in a reasonable manner, inspect and audit, during business hours, Contractor’s books, accounts and other directly relevant records, but only those for costs which were reimbursed by Owner and not those relating to costs included in the Firm Fixed Price or other negotiated lump sum amounts.

ARTICLE 24 

INDEPENDENT CONTRACTOR

Section 24.1 Contractor as Independent Contractor.  Contractor shall be an independent contractor with respect to the Project, each part thereof, and the Work performed pursuant to this Agreement, and neither Contractor nor its Subcontractors nor the employees of either shall be deemed to be agents, representatives, employees or servants of Owner in the performance of the Work, or any part thereof, or in any manner dealt with herein.  Owner shall not have the right to any actual, potential or other control over the methods and means by which Contractor or any of its agents, representatives, Subcontractors or employees conducts its independent business operations.  The Parties covenant and agree that in the performance of the Work by Contractor, Contractor shall not perform any act or make any representation to any Person to the effect that Contractor or any of its agents, representatives or Subcontractors, is the agent of Owner.

ARTICLE 25 

REPRESENTATIONS OF CONTRACTOR AND OWNER

Section 25.1 Contractor Representations.  Contractor represents to Owner that, as of the date hereof:

25.1.1 Organization and Qualification.  Contractor is a limited liability company duly organized, validly existing and in good standing under the laws of the State of Delaware has the lawful power to engage in the business it presently conducts and contemplates conducting, and is duly licensed or qualified and in good standing as a foreign corporation in each jurisdiction wherein the nature of the business transacted by it makes such licensing or qualification necessary.

25.1.2 Power and Authority.  Contractor has the authority to execute and, upon receipt of the consent and approval of its sole member and manager in accordance with Section 6.2, carry out this Agreement and to perform its obligations hereunder and, upon receipt of such approval, all such actions shall have been duly authorized by all necessary limited liability company action on its part.

25.1.3 No Conflict.  The execution, delivery and, subject to receipt of the consent and approval of its sole member and manager in accordance with Section 6.2, performance of this Agreement will not conflict with, result in the breach of, constitute a default under or accelerate performance required by any of the terms of the limited liability company agreement or similar constitutive documents of Contractor or any Applicable Laws or any material covenant, agreement, understanding, decree, indenture, instrument or order to which Contractor is a party or by which Contractor or any of its properties or assets is bound or affected.

25.1.4 Validity and Binding Effect.  This Agreement has been duly and validly executed and delivered by Contractor.  Subject to receipt of the consent and approval of its sole member and manager in accordance with Section 6.2, this Agreement constitutes a legal, valid and binding obligation of Contractor, enforceable in accordance with its terms, except to the extent that its enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting the rights of creditors generally or by general principles of equity.  To the best of Contractor’s current knowledge, no authorization, approval, exemption or consent by any Governmental Authority, other than the Permits listed in Exhibit A, is required in connection with the authorization, execution, delivery and carrying out of the terms of this Agreement.

25.1.5 Patents, Licenses, Franchises.  Contractor owns, or possesses or, from and after the CP Target Date, will possess sufficient rights with respect to the use of possession of, the patents, trademarks, service marks, trade names, copyrights, licenses (but not professional engineering licenses), franchises, and permits necessary to perform the Work and to carry on its business as presently conducted and presently planned to be conducted without conflict with the rights of others.

25.1.6 Compliance with Laws.  Contractor has complied with all Applicable Laws such that it has not been subject to any fines, penalties, injunctive relief or criminal liabilities that in the aggregate may materially adversely affect the business operations or financial condition of Contractor or its ability to perform the Work.

25.1.7 Contractor’s Solvency.  Contractor is now, and after giving effect to this Agreement will be, in a solvent condition.

25.1.8 Contractor Qualified.  Contractor and/or its Subcontractors are fully experienced and properly licensed, equipped, and in all ways competent and qualified to perform all aspects of the Work in accordance with the terms set forth herein.

25.1.9 Licenses.  Contractor is the holder of all necessary governmental consents, licenses, permits or other authorizations required to operate or conduct its business as contemplated herein.

25.1.10 Legal Requirement.  Contractor is aware of all the legal requirements and business practices that must be followed in performing the Work and the Work will conform with such requirements and practices and in compliance with all Applicable Laws and necessary Permits (including, to the extent Owner has disclosed the terms and conditions thereof to Contractor, Permits obtained by Owner).

25.1.11 Environmental Reports.  Contractor has furnished to Owner true, correct and complete copies of the Environmental Reports.  
Section 25.2 Owner Representations.  Owner represents to Contractor that, as of the date hereof:

25.2.1 Organization and Qualification.  Owner is a corporation duly incorporated and validly existing under the laws of the State of Oklahoma, and has the lawful authority to engage in the business it presently conducts and contemplates conducting.

25.2.2 Power and Authority.  Owner has the authority to execute and, upon receipt of the approval of its board of directors in accordance with Section 6.2, carry out this Agreement and to perform its obligations hereunder and, upon receipt of such approval, all such actions shall have been duly authorized by all necessary corporate action on its part.

25.2.3 No Conflict.  The execution, delivery and, subject to receipt of the approval of its board of directors in accordance with Section 6.2, performance of this Agreement will not conflict with, result in the breach of, constitute a default under or accelerate performance required by any of the terms of Owner’s certificate of incorporation or by-laws or any Applicable Laws or any material covenant, agreement, understanding, decree, indenture, instrument or order to which Owner is a party or by which Owner or any of its properties or assets is bound or affected

25.2.4 Validity and Binding Effect.  This Agreement has been duly and validly executed and delivered by Owner.  Subject to receipt of the approval of its board of directors in accordance with Section 6.2, this Agreement constitutes a legal, valid and binding obligation of Owner, enforceable against Owner in accordance with its terms, except to the extent that its enforceability may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting the rights of creditors generally or by general principles of equity.  To the best of Owner’s current knowledge no authorization, approval, exemption or consent by any Governmental Authority (other than the approval of the OCC described in Section 6.1 and the obtaining of Permits listed in Exhibit A) is required in connection with the authorization, execution, delivery and performance of the terms of this Agreement by Owner.

25.2.5 Compliance with Laws.  Owner has complied with all Applicable Laws such that it has not been subject to any fines, penalties, injunctive relief or criminal liabilities which in the aggregate have materially affected or may materially affect the business operations or financial condition of Owner or its ability to perform its obligations under this Agreement.

25.2.6 Owner’s Solvency.  Owner is now, and after giving effect to this Agreement will be, in a solvent condition.

ARTICLE 26 

MISCELLANEOUS

Section 26.1 Review, Inspection or Approval Not Release of Obligations.  Review, comment, inspection or approval by Owner and the Financing Parties, if any, as to any of the Work performed by Contractor or its Subcontractors shall not relieve or release Contractor from any of its duties, obligations or liabilities under this Agreement.  Owner or the Financing Parties, if any, shall incur no obligation and no liability to Contractor due to Owner’s or the Financing Parties’, if any, exercise of its review, comment, inspection or approval rights pursuant to this Agreement and in exercising such rights makes no warranties or representations as to the fitness, suitability or engineering soundness of such rights.

Section 26.2 Past-Due Amounts.  Except as otherwise provided for herein, any amount owed to either Party hereunder which is not paid by the owing Party within thirty (30) days after the date such amount is due under this Agreement and is not in bona fide dispute shall accrue interest each day such amount is not paid (beginning with the original due date) at the Default Rate.

Section 26.3 Delay Not Waiver.  It is understood and agreed that any delay, waiver or omission by Owner or Contractor to exercise any right or power arising from any breach or default by Contractor or Owner in any of the terms, provisions or covenants of this Agreement shall not be construed to be a waiver by Owner or Contractor of any subsequent breach or default of the same or other terms, provisions or covenants on the part of Contractor or Owner.

Section 26.4 Choice of Law.  This Agreement shall in all respects be governed by and construed in accordance with the laws of the State of __________, including with respect to all matters of construction, validity and performance, without giving effect to any choice of law rules thereof that may direct the application of the laws of another jurisdiction.

Section 26.5 Venue, Submission to Jurisdiction, Attorneys’ Fees.  THE VENUE FOR ANY LEGAL ACTION TO ENFORCE, INTERPRET OR OTHERWISE LITIGATE DISPUTES RELATING TO THIS AGREEMENT SHALL BE __________ COUNTY, AND EACH PARTY HERETO HEREBY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE UNITED STATES DISTRICT COURT FOR THE __________ DISTRICT OF __________ AND, IF SUCH COURT LACKS JURISDICTION, TO THE COURTS OF THE STATE OF __________ LOCATED IN THE COUNTY AND STATE OF __________.  EACH PARTY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION WHICH IT MAY NOW OR HEREAFTER HAVE TO THE LAYING OF VENUE OF ANY SUCH PROCEEDING BROUGHT IN ANY SUCH COURT AND ANY CLAIM THAT ANY SUCH PROCEEDING HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.  THE PREVAILING PARTY IN ANY SUCH ACTION SHALL BE ENTITLED TO RECOVER FROM THE OTHER PARTY REASONABLE ATTORNEYS’ FEES AND COSTS.

Section 26.6 Severability.  In the event that any of the provisions, or portions or applications thereof, of this Agreement are held to be unenforceable or invalid by any court of competent jurisdiction, Owner and Contractor shall negotiate an equitable adjustment in the provisions of this Agreement with a view toward effecting the purposes of this Agreement, and the validity and enforceability of the remaining provisions, or portions or applications thereof, shall not be affected.

Section 26.7 Notice.  Any Notice required or permitted to be given by Owner to Contractor hereunder shall be in writing and shall be addressed to:

CONTRACTOR:

__________
__________
__________
Attention: Project Manager 

With copy to:

__________
__________
__________
Attention: General Counsel

and any Notice required or permitted to be given by Contractor to Owner hereunder shall be in writing and shall be addressed to:

OWNER:

Oklahoma Gas and Electric Company

321 N. Harvey Avenue

Oklahoma City, Oklahoma  73102

PO Box 321

Oklahoma City, Oklahoma  73101-0321

Attention:  Project Manager and __________
Facsimile No.:  (405) 553-3478

With a required copy to:

Jones Day

77 West Wacker Drive, Suite 3500

Chicago, Illinois  60601-1692

Attention:  Peter D. Clarke

Facsimile No.:  (312) 782-8585

And a copy to:

OG&E Legal Department

PO Box 321

Oklahoma City, Oklahoma 73101-0321

Attention:  Patrick Shore

Facsimile No.:  (405) 553-3198

Any Notice required to be given by Contractor to the Financing Parties, if any, shall be in writing and addressed as specified by Owner.

26.7.1 Delivery.  All Notices shall be delivered either in person to the address listed above, by certified mail with a return receipt requested in a securely sealed envelope, by a nationally recognized courier service, or by telephonic document transfer, and shall be effective when actually received or three (3) days after being properly mailed as provided above, whichever is earlier, at the address specified above.  Service by telephonic document transfer after 5:00 p.m. local time of the recipient shall be deemed received on the following Business Day.  The Parties, by like Notice in writing, may designate, from time to time, another address or office to which Notices may be given pursuant to this Agreement.

Section 26.8 Section Headings.  The Article and Section headings have been inserted for convenience of reference only and shall not in any manner affect the construction, meaning or effect of anything herein contained nor govern the rights and liabilities of the Parties.

Section 26.9 Entire Agreement.  This Agreement contains the entire agreement between the Parties with respect to the subject matter hereof, and supersedes any and all prior and contemporaneous written and oral agreements, proposals, negotiations, understandings and representations pertaining to the subject matter hereof.

Section 26.10 Amendments.  No amendments or modifications of this Agreement shall be valid unless evidenced in writing and signed by a duly authorized representative of both Parties.

Section 26.11 No Third-Party Rights.  This Agreement and all rights hereunder are intended for the sole benefit of the Parties hereto and, to the extent expressly provided, for the benefit of the Financing Parties, if any, and the other Contractor Indemnified Parties and the other Owner Indemnified Parties, and shall not imply or create any rights on the part of, or obligations to, any other Person.

Section 26.12 Survival of Provisions.  All provisions of this Agreement that are to come into or continue in force and effect after the expiration or termination of this Agreement shall remain in effect and be enforceable following such expiration or termination.

Section 26.13 [Intentionally Omitted.]  

Section 26.14 Limited Recourse.

(a) There shall be full recourse to the Owner and all of its assets for the liability of the Owner under this Agreement.  Contractor hereby acknowledges and agrees that none of the Financing Parties, if any, OGE Energy Corp., or any of their respective partners, shareholders, Affiliates (other than the Owner), officers, directors, employees, agents, representatives or controlling persons (each a “Owner Non-Recourse Party”) shall have any liability for (a) any of the Owner’s liabilities, duties, or obligations or other liabilities under this Agreement (collectively, the “Owner Obligations”) or (b) any claim by Contractor against Owner or based on this Agreement.  If any Owner Event of Default shall occur or if any claim by the Contractor against the Owner or any alleged liability of the Owner to the Contractor shall be asserted under this Agreement, the Contractor agrees that it shall not have the right to proceed directly against any of the Owner Non-Recourse Parties or against their respective properties and assets for the satisfaction of the Owner Obligations or of any such claim or liability or for any deficiency judgment.  This Section 26.14(a), shall survive termination of this Agreement.

(b) There shall be full recourse to the Contractor and all of its assets for the liability of the Contractor under this Agreement.  Owner hereby acknowledges and agrees that except as set forth in the guaranty delivered to Owner pursuant to Section 12.5, none of __________, and any of its Affiliates and their respective partners, shareholders, affiliates (other than the Contractor) officers, directors, employees, agents, representatives or controlling persons (each a “Contractor Non-Recourse Party”) shall have any liability for (a) any of the Contractor’s liabilities, duties, or obligations or other liabilities under this Agreement (collectively, the “Contractor Obligations”) or (b) any claim by Owner against the Contractor based on this Agreement.  If any Contractor Event of Default shall occur or if any claim by the Owner against the Contractor or any alleged liability of the Contractor to the Owner shall be asserted under this Agreement, the Owner agrees that it shall not have the right to proceed directly against any of the Contractor Non-Recourse Parties or against their respective properties and assets for the satisfaction of the Contractor Obligations or of any such claim or liability or for any deficiency judgment.  This Section 26.14(b) shall survive termination of this Agreement.

Section 26.15 Exhibits.  All exhibits and appendices referenced in this Agreement shall be incorporated into this Agreement by such reference and shall be deemed to be an integral part of this Agreement.

Section 26.16 No Joint Venture; No Obligations to __________ Parties.  Nothing contained in this Agreement shall be construed as constituting a joint venture or partnership between Contractor and Owner.  Owner shall not be deemed by virtue of this Agreement or the Term Sheet between the Parties dated as of __________ ___, 200__ to have any contractual or other obligation or liability of any kind to, or any contractual or other relationship of any kind with, __________ or any of their affiliates or representatives (the “__________ Parties”).  Owner shall have no obligation, liability or responsibility of any kind under, in connection with or in regards to any agreement between Contractor or any of its affiliates and any of the __________ Parties relating to the Project or any portion thereof.

Section 26.17 Further Assurances.  Contractor and Owner agree to provide such information, execute and deliver any instruments and documents and to take such other actions as may be necessary or reasonably requested by the other Party which are not inconsistent with the provisions of this Agreement and which do not involve the assumptions of obligations other than those provided for in this Agreement, in order to give full effect to this Agreement and to carry out the intent of this Agreement.

Section 26.18 Conflicts, Discrepancies, Errors or Omissions.  In case of conflict or discrepancies, errors or omissions in this Agreement, Contractor shall immediately give Notice to Owner of same, and any dispute between the Parties regarding the resolution of such conflict, discrepancy, error or omission shall be resolved in accordance with the dispute resolution provisions of Article 13.  Any Work affected by such conflicts, discrepancies, errors or omissions which is performed prior to Owner’s determination shall be at Contractor’s risk and shall not entitle Contractor to a claim for additional compensation or a Scope Change pursuant to Article 15.

Section 26.19 Counterparts.  This Agreement may be signed in any number of counterparts and each counterpart shall represent a fully executed original as if signed by both Parties. 

[SIGNATURE PAGE FOLLOWS]

The Parties intending to be legally bound, have caused this Agreement to be executed by their duly authorized officers.

	OKLAHOMA GAS AND ELECTRIC COMPANY

By:  

Name:  

Title:  

	__________

By:  

Name:  

Title:  
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