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BEFORE THE CORPORATION COMMISSION OF THE STATS OKO

APPLICATION OF PUBLIC SERVICE
CORPORATION COMMISSION

OF OKLAHOMA
COMPANYOF OKLAHOMA FOR
DETERMTHTATION THAT ADDITIONAL CAUSE NO PUD 200500516

ELECTRIC GENERATING
CAPACITY WILL BE USED AND USEFUL

APPLICATION OF PUBLIC SERVICE
COMPANYOF OKLAHOMA FOR CAUSE NO PUD 200600030

DETERMINATION THAT ADDITIONAL
BASELOAD ELECTRIC GENERATING
CAPACITY WILL BE USED AND USEFUL

IN THE MATTER OF THE APPLICATION OF
OKLAHOMA GAS AND ELECTRIC COMPANY
FOR AN ORDER OF THE COMMISSION CAUSE NO PUD 200700012

GRANTING PREAPPROVAL TO CONSTRUCT
RED ROCKGENERATING FACILITY AND
AUTHORIZING RECOVERY RIDER

BRIEF OF OKLAHOMA GAS AND ELECTRIC COMPANY
RELATED TO UTILITY CONSTRUCTION OF NEW

ELECTRIC GENERATING FACILITY AND THE APPLICATION OF
THE COMMISSIONS COMPETITIVE BIDDING RULES

COMES NOW OKLAHOMA GAS AND ELECTRIC COMPANY OGE AND SUBMITS THE

FOLLOWING FOR THE COMMISSIONS CONSIDERATION IN RESPONSE TO THE REQUEST FOR BRIEFS BY THE

ADMINISTRATIVE LAW JUDGE RELATED TO UTILITY CONSTRUCTION OF NEW ELECTRIC GENERATING FACILITY

IN THIS MATTER INTERVENORS APPARENTLY CONTEND THAT OGE SHOULD BE REQUIRED TO CONDUCT

ITS OWN REQUEST FOR PROPOSAL RFP PURSUANT TO THE COMMISSIONS COMPETITIVE PROCUREMENT

RULES OAC TITLE 165 CHAPTER 35 SUBCHAPTER 34 BEFORE BEING ELIGIBLE FOR THE RELIEF PROVIDED
FOR IN TITLE 17 SECTION 286 OF THE OKLAHOMA STATUTES OR THE COMMISSIONS RECOVERABLE COST

RULES OAC TITLE 165 CHAPTER 35 SUBCHAPTER 38 IN LARGE PART THESE CLAIMS SEEM TO REST ON

ASSERTIONS THAT USE OF GASFIRED CAPACITY MIGHT BE MORE ECONOMIC UNFORTUNATELY NONE OF THE

INTERVENORS CONDUCTED INDEPENDENT ANALYSES TO SUPPORT THIS CONTENTION

AS IMPORTANT THERE ARE THREE OTHER REASONS TO REJECT THE INTERVENORS CONTENTION FIRST

OGE MADE ITS BID TO CONSTRUCT JOINTLY OWNED COALFIRED PLANT BEFORE THE COMMISSIONS

COMPETITIVE PROCUREMENT RULES WERE MADE EFFECTIVE SECOND THE COMMISSION SELFBUILD RULES

ANTICIPATE THE CIRCUMSTANCE PRESENTED HEREWHERE REGULATED UTILITY CHOOSES NOT TO USE

COMPETITIVE BIDDING TO SELECT ITS NEXT CAPACITY ADDITION BUT INSTEAD REQUESTS THE COMMISSION TO

FIND THE CHOICE THAT IT OTHERWISE MADE WAS PRUDENT THAT IS THE RELIEF THAT OGE APPLICATION
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SEEKS THIRD THE INTERVENORS CONTENTION WOULD REQUIRE AN INTERPRETATION WHICH INVADES THE

PREROGATIVE OF UTILITY MANAGEMENTIN VIOLATION OF OKLAHOMA LAW

FACTS

EACH PART OF THE PROCESS BY WHICH OGE ULTIMATELY SUBMITTED ITS RFP TO PUBLIC SERVICE

COMPANY OF OKLAHOMA P50 TO BUILD THE FACILITY AT ISSUE HERE OCCURRED BEFORE THE

COMMISSION COMPETITIVE PROCUREMENT RULES WERE IN EFFECT OGE BEGAN ITS RESOURCE

PLANNING PROCESS IN JANUARY OF 2005 LANGSTON DIRECT AT FOUR MONTHS LATER IN MAY 11

2005 THE GOVERNOR OF THE STATE OF OKLAHOMA SIGNED INTO LAW HOUSE BILL 1910 THE LEGISLATION

BECAME IMMEDIATELY EFFECTIVE PURSUANT TO AN EMERGENCY PROVISION HOUSE BILL 1910 WAS

CODIFIED AT 17 05 286 SUBSECTION OF THE STATUTE PROVIDES IN PART AS FOLLOWS

AN ELECTRIC UTILITY SUBJECT TO RATE REGULATION BY THE CORPORATION

COMMISSION MAY ELECT TO FILE AN APPLICATION SEEKING APPROVAL BY

THE COMMISSION TO CONSTRUCT NEWELECTRIC GENERATING FACILITY OR TO

PURCHASE AN EXISTING ELECTRIC GENERATING FACILITY SUBJECT TO THE

PROVISION OF THIS SUBSECTION IF AND TO THE EXTENT THAT THE

COMMISSION DETERMINES THERE IS NEED FOR CONSTRUCTION OR

PURCHASE OF SUCH ELECTRIC GENERATING FACILITY THE GENERATING FACILITY

SHALL BE CONSIDERED USED AND USEFUL AND ITS COSTS SHALL BE SUBJECT TO

COST RECOVERY RULES PROMULGATED BY THE COMMISSION

THE COMMISSION ISSUED NOTICE OF PROPOSED RULEMAKING IN AUGUST 2005 WHICH

INCLUDED THE PROPOSED COMPETITIVE PROCUREMENT RULES RM 20050001 WHILE THESE RULES WERE

STILL BEING CONSIDERED BY THE COMMISSION P50 ON OCTOBER 17 2005 ISSUED DRAFT REQUEST FOR

PROPOSALS RFP SEEKING BIDS FOR THE CONSTRUCTION OR PURCHASE OF BASE LOAD ELECTRIC

GENERATING FACILITY

ON JANUARY 18 2006 OGES EXECUTIVE MANAGEMENT DECIDED TO RESPOND TO THE P50
RFP LANGSTON DIRECT EXHIBIT JBL TWO DAYS LATER THE COMMISSION SENT THE RULES TO THE

GOVERNOR FOR HIS APPROVAL

WHILE THE GOVERNORS REVIEW OF THE RULES WAS STILL PENDING OGE ON FEBRUARY 16
2006 SUBMITTED ITS BID AS DIRECTED BY EXECUTIVE MANAGEMENT ONE DAY LATER THE GOVERNOR

APPROVED THE RULES AS SUBMITTED

THE COMMISSION ISSUED ITS PUBLIC NOTICE PURSUANT TO THE OKLAHOMA ADMINISTRATIVE

PROCEDURES ACT 75 05 304B2 ON FEBRUARY 21 2006 ADVISING THAT THE EMERGENCY RULES

PROMULGATED FOR SUBCHAPTERS 34 35 37 AND 38 OF THE OKLAHOMA ADMINISTRATIVE CODE CHAPTER

16535 ARE NOW EFFECTIVE THUS THE COMPETITIVE PROCUREMENT RULES AND THE RECOVERABLE

COSTS RULES OAC TITLE 165 CHAPTER 35 SUBCHAPTER 38 COLLECTIVELY THE NEW RULES BECAME

EFFECTIVE ON AN EMERGENCY BASIS ON FEBRUARY 21 2006 AND SUBSEQUENTLY BECAME EFFECTIVE ON

PERMANENT BASIS ON JULY 2006

FEBRUARY 21 2006 BECAME THE EFFECTIVE DATE OF THE EMERGENCY RULES PURSUANT TO 75 OS 304B2
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THE EVIDENCE BEFORE THE COMMISSION ESTABLISHES THAT OGE CONSIDERED AND REJECTED

OGE OWNUSE OF COMPETITIVE BIDDING WITH RESPECT TO THE CONSTRUCTION OF THE PROPOSED JOINTLY

OWNED NEW ELECTRIC GENERATING FACILITY BECAUSE THE COMPANY CONCLUDED THE P80 REP

PROVIDED TEST OF GENERATION RESOURCES AVAILABLE IN THE REGION AN OGE REP WOULD HAVE

LAGGED THE PSO REP TIME LINE BY TWO TO THREE MONTHS ISSUING AN OGE REP COULD HAVE

THREATENED THE VIABILITY OF JOINTLY OWNEDPROJECT FROM THE PERSPECTIVE OF BOTH OGE AND PSO
AND HAD OGE ASKED P50 TO DELAY ITS REP TIMELINE IT IS LIKELY P50S EVALUATION OF OGES
BID WOULD HAVE BEEN ADVERSELY AFFECTED IF NOT DISMISSED LANGSTON DIRECT AT PP 1617

II BECAUSE THE COMMISSIONS NEWRULES WERENOT EFFECTIVE
DURING ANY PERIOD PRIOR TO OGES DECISION TO BUILD THE FACILITY

AT ISSUE OR TO SUBMIT PROPOSAL IN RESPONSE TO THE P50 RFP AND
PRIOR TO THE SUBMITTAL OF THAT PROPOSAL THE NEW RULES ARE

IRRELEVANT TO THESE PROCEEDINGS

IN DETERMINING THE RULES OF LAW RELEVANT TO THE ISSUES RAISED IN THIS PROCEEDING THE

COMMISSION IS LIMITED TO ITS CONSTITUTIONAL AND STATUTORY AUTHORITY CONTAINED IN ARTICLE IX
SECTIONS 19 THROUGH 34 OF THE OKLAHOMA CONSTITUTION AND ITS JURISDICTION GRANTED THROUGH 17 OS

15 ET SEQ SPECIFICALLY THE COMMISSION HAS RATEMAKING AUTHORITY GENERALLY PURSUANT TO

15 152 OF TITLE 17 AND THAT AUTHORITY INCLUDES THE ABILITY TO DETERMINE THE APPROPRIATE RATES

CHARGES AND TERMS AND CONDITIONS OF SERVICE TO BE PROVIDED BY REGULATED UTILITIES OKLAHOMA

NATURAL GAS CO STATE 1920 OK 33 79 188 338 34041 CITING INTER ALIA MUSKOGEE

CO STATE ET AL 1922 OK 68 206 242

AN EMERGENCY RULE SHALL ONLY BE APPLIED PROSPECTIVELY FROM ITS EFFECTIVE DATE SEE 75

05 304B2A IN ADDITION AN EMERGENCY RULE OF AN ADMINISTRATIVE AGENCY ONLY BECOMES

EFFECTIVE WHEN THE AGENCY TAKES APPROPRIATE MEASURES TO MAKE EMERGENCY RULES KNOWN TO THOSE

WHOMAY BE AFFECTED BY THEM SEE 75 05 304B2B THE COMMISSION ISSUED ITS PUBLIC NOTICE

OF THE EMERGENCY RULES ON FEBRUARY 21 2006 ADVISING THAT THE EMERGENCY RULES PROMULGATED FOR

SUBCHAPTERS 34 35 37 AND 38 OF THE OKLAHOMAADMINISTRATIVE CODE CHAPTER 16535 ARE NOW
EFFECTIVE

CLEARLY THE NEW RULES WERE NOT EFFECTIVE EVEN ON AN EMERGENCY BASIS UNTIL AFTER OGE
SUBMITTED ITS BID IN RESPONSE TO THE P50 RFP ON THIS BASIS ALONE THE APPLICATION OF THE

COMPETITIVE PROCUREMENT RULES WOULD BE EX POST FACTO AND CONTRARY TO OKLAHOMA LAW ANY
ATTEMPT BY THE COMMISSION TO APPLY THE COMMISSIONS NEW RULES WOULD VIOLATE THE EXPRESS

PROVISIONS OF 75 05 304B2 AND ARTICLE SECTION 15 OF THE CONSTITUTION OF THE STATE OF

OKLAHOMA

THE COMMISSION DID NOT NEED TO PROMULGATE ANY RULES TO CONSIDER ANY APPLICATION AT

ISSUE HERE INDEED EVEN PRIOR TO THE ENACTMENT OF 17 05 286 THE COMMISSION HAD AUTHORITY

TO REVIEW THE APPLICATIONS AT ISSUE RECENTLY THE ATTORNEY GENERAL RECOGNIZED THIS VERY POINT IN

BRIEF FILED WITH THE OKLAHOMA SUPREME COURT IN WHICH CERTAIN INTERVENORS UNSUCCESSFULLY

APPLIED FOR WRIT OF PROHIBITION TO STOP THESE PROCEEDINGS
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IN SUM THE ATTORNEY GENERAL SUBMITS THAT THE COMMISSION

AUTHORITY CONTEMPLATED IN SECTION 286C IS NEITHER AN UNLAWFUL

EXTENSION OF POWER NOR AN ATTEMPT TO CONFER NEW AUTHORITY

INSTEAD THE AUTHORITY CONFERRED BY SECTION 286C IS NO MORE OR

LESS THAN CONFERRED BY ARTICLE SECTION 18 OF THE CONSTITUTION

THE SAME AUTHORITY THAT ALLOWS THE COMMISSION TO MAKE

DETERMINATION OF NEED AFTER CONSTRUCTION OF FACILITY ALLOWS THE

COMMISSION TO MAKE THAT DETERMINATION PRIOR TO CONSTRUCTION WHEN

THE UTILITY SEEKS THE BENEFIT OF ADVANCE APPROVAL UNDER THE STATUTE

ATTORNEY GENERAL RESPONSE TO PETITIONER AMENDED BRIEF IN

SUPPORT OF THE APPLICATION FOR ORIGINAL JURISDICTION AND PETITION

FOR WRIT OF PROHIBITION FILED IN CHESAPEAKE ENERGY CORP ET AL

OKLAHOMA CORP COMMNCASE NO 104744 AT

BECAUSE THE COMMISSION ALREADY HAD THE POWER TO REVIEW THE APPLICATIONS AT ISSUE THE

COMMISSION DID NOT NEED TO PROMULGATE RULES RELATING TO 17 05 286 PRIOR TO THE FILING OF ANY

APPLICATIONS IN REFERENCE TO THAT STATUTE OR PRIOR TO CONSIDERATION OF THOSE APPLICATIONS BY THE

COMMISSION GIVEN THAT PREEXISTING AUTHORITY AND THE TIMING OF WHEN THE RULES BECAME

EFFECTIVE IT WOULD BE GROSSLY UNFAIR NOT TO MENTION UNTENABLE UNDER OKLAHOMA LAW TO APPLY

THE COMPETITIVE PROCUREMENT RULES RETROACTIVELY TO OGES RESPONSE TO P50S RFP AND ITS

DECISION TO BUILD THE PROPOSEDRED ROCK FACILITY

III EVEN ASSUMING ARGUENDO THAT THE COMMISSIONS COMPETITIVE
PROCUREMENT WERE EFFECTIVE BEFORE OGES RESPONSE TO P50S RFP

WAS SUBMITTED THE COMMISSIONS RECOVERABLE COSTS RULES
EXPRESSLY PERMIT CONSIDERATION OF AN APPLICATION WITHOUT AN RFP

WHEN THE OKLAHOMA LEGISLATURE ENACTED 17 05 286 IT CLARIFIED AN ASPECT OF THE

COMMISSIONS GENERAL RATEMAKING AUTHORITY WITH SPECIFIC REFERENCE TO THE ALLOWANCE OF

CONSTRUCTION WORK IN PROGRESS CWTP WHERE UTILITY VOLUNTARILY SEEKS PREAPPROVAL FOR THE

CONSTRUCTION OF NEW ELECTRIC GENERATION FACILITY THE LEGISLATIVE GUIDANCE PROVIDED IN THIS

STATUTE IS CLEAR IF THE COMMISSION DETERMINES THERE IS NEED FOR CONSTRUCTION OF THE RED ROCK

GENERATING STATION THE GENERATING FACILITY SHALL BE CONSIDERED USED AND USEFUL AND ITS COSTS

SHALL BE SUBJECT TO COST RECOVERY RULES PROMULGATED BY THE COMMISSION 17 05 286C
EMPHASIS ADDED

THE RECOVERABLE COSTS RULES OAC 16535 SUBCHAPTER 38 WERE PROMULGATED TO

IMPLEMENT 17 05 286 SUBSECTION OF EACH RULE PROMULGATED UNDER SUBPART 38 IS

VERBATIM RECITATION OF THE APPLICABLE STATUTORY LANGUAGE FOR OAC 16535385 SELF BUILD OR

PURCHASE OPTIONS SUBSECTION PROVIDES

AN ELECTRIC UTILITY SUBJECT TO RATE REGULATION BY THE CORPORATION

COMMISSION MAY ELECT TO FILE AN APPLICATION SEEKING APPROVAL BY

THE COMMISSION TO CONSTRUCT NEW ELECTRIC GENERATING FACILITY OR

TO PURCHASE AN EXISTING ELECTRIC GENERATING FACILITY SUBJECT TO THE
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PROVISIONS OF THIS SECTION IF AND TO THE EXTENT THAT THE

COMMISSION DETERMINES THERE IS NEED FOR CONSTRUCTION OR

PURCHASE OFSUCH ELECTRIC GENERATINGFACILILY THE GENERATING FACILITY

SHALL BE CONSIDERED USED AND USEFUL AND ITS COSTS SHALL BE SUBJECT TO

COST RECOVERY RULES PROMULGATED BY THE COMMISSION THE

COMMISSION SHALL ENTER AN ORDER ON AN APPLICATION FILED PURSUANT

TO THIS SUBSECTION WITHIN 240 DAYS OF THE FILING OF THE APPLICATION

OLLOWING NOTICE AND HEARING AND AFTER CONSIDERATION OF REASONABLE

ALTERNATIVES

THUS UNDER 17 OS 286C AND THE RECOVERABLE COSTS RULES THE COMMISSION IS TO

CONSIDER PROPOSALS TO BUILD OR TO BUY GENERATION FACILITIES

THE RECOVERABLE COST RULES SPECIFICALLY CONTEMPLATE THAT AN APPLICANT SEEKING REVIEW OF

PLANT CONSTRUCTION OR PURCHASE DECISION MAY NOT HAVE ARRIVED AT THAT DECISION THROUGH AN RFP

PROCESS OAC 16535385E PROVIDES

CAUSE SHALL BE OPENED BY THE UTILITY FOR COST RECOVERY IF THE

COMPETITIVE BIDDING RFP PROCESS ESTABLISHED IN 1653534

COMPETITIVE PROCUREMENT IS NOT UTILIZED AND THE UTILITY WISHES TO

GAIN APPROVAL OF COST BEFORE CONSTRUCTION STARTS

OGES BID AS ACCEPTED BY PSO IS FOR SELFBUILD GENERATING FACILITY AS

CONTEMPLATED BY THE STATUTE 0AC16535385E SPECIFICALLY PROVIDES THAT UTILITY

CONSTRUCT GENERATING FACILITY WITHOUT FIRST ENGAGING IN COMPETITIVE BIDDING THEREFORE EVEN IF

THE NEW RULES HAD BEEN EFFECTIVE BEFORE OGE SUBMISSION OF BID IN RESPONSE TO THE P80

RFP THE PROCESS UTILIZED TO BRING THE APPLICATION BEFORE THE COMMISSION WOULD HAVE BEEN

CONGRUENT WITH THE NEW RULES

INDEED FUNDAMENTAL RULES OF STATUTORY CONSTRUCTION REQUIRE THAT THE PORTION OF

COMMISSIONS RECOVERABLE COSTS RULES RELATING SPECIFICALLY TO UTILITY CONSTRUCTION OF ELECTRIC

GENERATING FACILITIES BE READ AS AN EXCEPTION TO THE MORE GENERAL COMPETITIVE PROCUREMENT RULES

ADMINISTRATIVE RULES ONCE EFFECTIVE HAVE THE FORCE AND EFFECT OF LAW TULSA COUNTY BUDGET

BOARDET AL TULSA COUNTY EXCISE BOARD ET AL 2003 OK 103 28 81 P3D 662 674 THUS THE

RULES OF STATUTORY CONSTRUCTION ARE EQUALLY APPLICABLE TO ADMINISTRATIVE RULES SEE EG DAVIS ET AL

GHSHEALTH MAINTENANCE ORGANIZATION INC 2001 OK 13 22 P3D 1204 1209

UNDER THE BASIC RULES OF STATUTORY CONSTRUCTION STATUTORY SCHEME OR SET OF ADMINISTRATIVE

RULES ADDRESSING THE SAME SUBJECT AREA MUST BE CONSTRUED SUCH THAT EACH OF THE SEPARATE

PROVISIONS IS GIVEN FULL FORCE AND EFFECT SEE HANEY STATE 1993 OK 41 850 P2D 1087

1089 PUBLIC SERVICE COMPANY OF OKLAHOMA STATE EX REL CORPORATION COMMISSION 1992 OK
153 842 P2D 750 752 DAVIS 10 22 P3D AT 1209

TO GIVE FULL FORCE AND EFFECT TO PROVISIONS WITHIN RULE OR TO EACH RULE WITHIN SCHEME

OF ADMINISTRATIVE RULES ADDRESSING THE SAME GENERAL SUBJECT MATTER NARROWER PROVISIONS

ADDRESSING THE SPECIFIC SITUATION OR QUESTION AT ISSUE TAKE PRECEDENCE OVER MORE GENERALLY
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APPLICABLE PROVISIONS SEE EG DAVIS SUPRA HOLDING THAT SPECIFIC STATUTE AND REGULATION

LIMITING STATE EMPLOYEES BENEFITS COUNCILS STATUTORY AUTHORITY TO ADMINISTRATIVE REVIEW OF

CLAIMS FOR BENEFITS GOVERN OVER GENERAL GRANT OF POWER AUTHORIZING COUNCIL TO INTERPRET HEALTH

PLAN AND DECIDE ANY MATTERS ARISING THEREUNDER

AS APPLIED HERE THE COMPETITIVE PROCUREMENT RULES AND THE RECOVERABLE COSTS RULES

MUST BE READ TOGETHER TO GIVE THE PROVISIONS OF EACH SET OF RELATED RULES FULL FORCE AND EFFECT

THE COMPETITIVE PROCUREMENT RULES ARE INTENDED TO APPLY GENERALLY TO THE ACQUISITION OF

FUELS FUEL TRANSPORTATION SERVICES AND PURCHASES OF CAPACITY OR ENERGY ON LONGTERM BASIS

GAC 16535341A OF THOSE RULES PROVIDES

ALL UTILITIES SHALL EMPLOY COMPETITIVE BIDDING PROCESS WHEN

PURCHASING LONGTERM GENERATION OR LONGTERM FUEL SUPPLY FOR

SELFGENERATION OF ELECTRICITY EMPHASIS ADDED

IN CONTRAST THE COMMISSIONS RECOVERABLE COSTS RULES OAC 1653538 ARE INTENDED TO

IMPLEMENT THE SOCALLED PREAPPROVAL STATUTE AND SUBSECTION 385 CONCERNS COST RECOVERY FOR

CONSTRUCTION OF NEW GENERATING FACILITIES SUBSECTION 385E OF THE RECOVERABLE COSTS RULES BY

RECOGNIZING THAT UTILITIES SEEKING TO BUILD THEIR OWN GENERATION FACILITIES MAY NOT ISSUE AN REP

BEFORE DECIDING TO BUILD THUS CREATES SPECIFIC EXCEPTION TO THE COMPETITIVE PROCUREMENT RULES

IN SITUATION WHERE AN APPLICATION IS FILED CONCERNING COST RECOVERY FOR NEW GENERATING

FACILITIES

UNLESS SUBSECTION 385E IS READ AS AN EXCEPTION TO THE COMPETITIVE PROCUREMENT RULES

APPLICABLE TO THE NARROWCIRCUMSTANCES OF AN APPLICATION TO BUILD OR PURCHASE NEW GENERATING

FACILITY SUBSECTION 385E WOULD BE DEVOID OF MEANING SUCH READING IS CONTRARY TO BASIC

RULES OF STATUTORY CONSTRUCTION REQUIRING THAT EACH PROVISION OF THE NEW RULES BE GIVEN FORCE AND

EFFECT

INTERPRETED AS THEY MUST BE IN LIGHT OF THE MORE SPECIFIC RECOVERABLE COSTS RULES THE

GENERALLY APPLICABLE COMPETITIVE PROCUREMENT RULES EVEN IF THEY HAD BEEN EFFECTIVE DURING THE

TIME PERIOD RELEVANT TO THESE PROCEEDINGS WOULD NOT HAVE APPLIED SO AS TO REQUIRE COMPETITIVE

BIDDING FOR SELFBUILD FACILITY

IV REOUIRING UTILITY TO SUBMIT AN RFP BEFORE DECIDING TO BUILD
OR ACQUIRE GENRATION FACILITY IS UNLAWFUL

IF THE COMMISSIONS RECOVERABLE COSTS RULES WERE CONSTRUED TO COMPEL COMPETITIVE

BIDDING BEFORE SEEKING COST RECOVERY PURSUANT TO THE STATUTE SUCH CONSTRUCTION WOULD

CONTRAVENE THE PREROGATIVE OF MANAGEMENT AS DETERMINED BY THE OKLAHOMA SUPREME COURT

MORE THAN THIRTY YEARS AGO THE COMMISSIONS ROLE IS TO REGULATE NOT TO MANAGE THE ELECTRIC

UTILITIES SUBJECT TO ITS JURISDICTION SEE OKLAHOMA GAS AND ELECTRIC COMPANY CORPORATION

COMMISSION 1975 OK 15 543 2D 546 OGE THUS THE COURT IN THAT CASE STRUCK DOWN

AN ATTEMPT BY THE COMMISSION TO REQUIRE THAT OGE SEEK APPROVAL BEFORE OGE COULD BUILD
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PLANT THE COURT NOTED THAT THE COMMISSION HAD NO POWER TO APPROVE OR REJECT SPECIFIC COSTS OR

EXPENSES OR TO VETO CONTRACTS

HERE IF THE NEW RULES WERE READ TO REQUIRE THAT OGE SHOULD HAVE ISSUED AN RFP AND

FOLLOWED ALL OF THE OTHER COMPETITIVE PROCUREMENT RULES THE COMMISSION WOULD BE EXERCISING

AN IMPROPER ROLE BY INTRUDING INTO DECISIONS PROPERLY LEFT TO OGESMANAGEMENT BY REQUIRING

THAT OGE FOLLOW THE COMPETITIVE PROCUREMENT RULES PRIOR TO DECIDING TO BUILD PLANT THE

COMMISSION WOULD BE IN EFFECT DICTATING TO OGE WHETHEROGE SHOULD BUILD PLANT OR BUY

POWER FROM ANOTHER SOURCE THAT DECISION IS UP TO OGES MANAGEMENT AND ONLY OGES
MANAGEMENT

AS 17 OS 286C CONTEMPLATES ONCE OGES MANAGEMENT DECIDES TO BUILD PLANT

MANAGEMENT MAY THEN ELECT TO ASK THE COMMISSION TO REVIEW THAT DECISION TO SEE IF THERE IS

NEED FOR THE FACILITY THE STATUTE FURTHER DICTATES THAT IF THE COMMISSION DETERMINES THAT THERE IS

NEED FOR THE PLANT THEN THE PLANT WILL BE CONSIDERED TO BE USED AND USEFUL THE COMMISSION IS

ALSO DIRECTED UNDER THE STATUTE TO DEVELOP RULES REGARDING THE RECOVERY OF COSTS FOR SUCH FACILITIES

THERE IS NOTHING IN THE STATUTE ABOUT REQUIRING UTILITIES OR THE COMMISSION TO DETERMINE THAT

THE DECISION TO BUILD THE FACILITIES AND THE COST OF THOSE FACILITIES BE SUBJECT TO ANY COMPETITIVE

PROCUREMENT PROCESS INDEED THE COMMISSIONS RECOVERABLE COST RULES CONFIRM THAT THE RELIEF

DESCRIBED MAY BE GRANTED SUBSEQUENT TO COMPETITIVE PROCUREMENT PROCESS OR WHEN NO

COMPETITIVE PROCUREMENTPROCESS HAS OCCURRED

AS THE COURT NOTED IN OKLAHOMA GAS AND ELECTRIC COMPANY CORPORATION COMMISSION

IT MUST BE PRESUMED THAT THE LEGISLATURE DID NOT INTEND TO ENACT AN UNCONSTITUTIONAL STATUTE

THEREFORE THE CONSTRUCTION OF THE STATUTE SHOULD IF AT ALL POSSIBLE HARMONIZE WITH THE

LEGISLATIVE INTENT OGE 1975 OK 15 27 543 P2D AT 551 CITING MCGRADY WESTERN

FARMERS ELECTRIC COOPERATIVE 1958 OK 43 323 P2D 356 BECAUSE REQUIREMENT TO SUBJECT

PLANT CONSTRUCTION DECISIONS TO COMPETITIVE PROCUREMENT WOULD INVADE THE PREROGATIVE OF UTILITY

MANAGEMENT THE ABSENCE OF SUCH REQUIREMENT EXPRESSLY IN THE STATUTE MAKES SENSE AND IS THE

ONLY WAY THAT THE STATUTE MAY BE PROPERLY READ

CONCLUSION

THE COMMISSION COMPETITIVE PROCUREMENT AND RECOVERABLE COSTS RULES ARE NOT

RELEVANT TO THESE PROCEEDINGS BECAUSE THEY DID NOT BECOMEEFFECTIVE UNTIL AFTER THE SUBMISSION OF

OGES WINNING BID IN RESPONSE TO P50S RFP

EVEN IF THE COMMISSIONS NEW RULES HAD BEEN EFFECTIVE PRIOR TO OGES BID SUBMISSION

IN RESPONSE TO PSOS RFP BASIC RULES OF STATUTORY CONSTRUCTION REQUIRE THAT SUBSECTION 385E
OF THE COMMISSIONS RECOVERABLE COSTS RULESSPECIFICALLY ADDRESSING AN APPLICATION FOR COST

RECOVERY FOR CONSTRUCTION OR PURCHASE OF ELECTRIC GENERATING FACILITIESBE READ AS SPECIFIC

EXCEPTION TO THE MORE GENERAL COMPETITIVE PROCUREMENTRULES
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THUS EVEN IF COMMISSIONS NEW RULES BEEN IN EFFECT PRIOR TO THE RELEVANT TIME PERIOD

THE COMPETITIVE PROCUREMENT RULES WOULD NOT HAVE APPLIED TO OGE APPLICATION ANY OTHER

READING OF THE RULES OR THE STATUTE WOULD BE AN UNCONSTITUTIONAL USURPATION OF MANAGEMENT

AUTHORITY UNDER OKLAHOMALAW

RESPECTFULLY SUBMITTED

OKLAHOMA GAS AND ELECTRIC COMPANY

BY
LA

WILLIAM BUFLARD 1302
PATRICK SHORE OBA 8205

BOX 321

OKLAHOMA CITY OKLAHOMA 73101

405 5533182 405 5533198 FACSIMILE

DUSTIN FREDRICK OBA 19095

RAINEY ROSS RICE BINNS PLLC
735 FIRST NATIONAL CENTER WEST

120 NORTH ROBINSON

OKLAHOMACITY OKLAHOMA 73102

405 2351356 405 2352340 FACSIMILE

AND

CLARK EVANS DOWNS

MARK WHITT

JONES DAY
51 LOUISIANA AVENUE NW
WASHINGTON DC 200012113

202 8793883 202 6261700 FACSIMILE

ATTORNEYS FOR OKLAHOMA GAS AND
ELECTRIC COMPANY
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CERTIFICATE OF MAILING

HEREBY CERTIFY THAT ON THE 13TH DAY OF AUGUST 2007 TRUE AND CORRECT COPY OF THE

FOREGOING INSTRUMENT WAS PROVIDED TO THE FOLLOWING

DAVID DYKEMAN JACK FITE

DEPUTY GENERAL COUNSEL WHITE COFFEE AND FITE

OKLAHOMA CORPORATION COMMISSION SUITE 100

PO BOX 520002000 1001 NW63 STREET

OKLAHOMA CITY OKLAHOMA 73 1522000 OKLAHOMA CITY OKLAHOMA 73162

WILLIAM HUMES RONALD STAKEM

ASSISTANT ATTORNEY GENERAL CLARK STAKEM WOOD PATTEN PC

313 NE 21ST STREET SUITE 400

OKLAHOMA CITY OKLAHOMA 73 1054894 101 PARK AVENUE

OKLAHOMA CITY OKLAHOMA 73102

FRED GIST

HALL ESTILL HARDWICK GABLE KENDALL PARRISH

GOLDEN NELSON PC COMINGDEER LEE GOOCH

100 BROADWAY SUITE 2900 601 ROBINSON

OKLAHOMA CITY OKLAHOMA 73 102 OKLAHOMA CITY OKLAHOMA 73118

THOMAS SCHROEDTER CHERYL VAUGHT

HALL ESTILL HARDWICK GABLE VAUGHT CONNER PLLC
GOLDEN NELSON PC 50 PENN PLACE BUILDING

320 BOSTON SUITE 400 1900 NWEXPRESSWAY SUITE 1300

TULSA OKLAHOMA 74103 OKLAHOMA CITY OKLAHOMA 73118

RICK CHAMBERLAIN LEE PADEN

BEHRENS TAYLOR WHEELER CHAMBERLAIN PO BOX 52072

NE 63RD STREET SUITE 400 TULSA OKLAHOMA 741520072

OKLAHOMA CITY OKLAHOMA73105
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