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Definitions 

Except in those certain instances where the context states another meaning, the following terms, when 
used in this Request for Proposals document, shall have the meanings below. These Request for Proposals 
definitions do not supplant the definitions used in the Form Build Transfer Agreement attached to this 
Request for Proposals.     

“Accredited Capacity” means capacity that meets the resource adequacy requirements as 
determined in accordance with SPP Planning Criteria. 

“Bid” means one offer made in response to the Request for Proposals. 

“Bidder” means a single legal entity submitting one or more offers in response to the 
Request for Proposals. 

“BTA” means Build Transfer Agreement, a document establishing the terms of a purchase 
and sale transaction of a Generation Facility upon mechanical completion between a utility and an entity 
developing the Generation Facility. The transaction is inclusive of all equipment, Permits, licenses, and 
contracts. 

 “Capacity” means the quantity of electric power produced by a Generation Facility at a 
point in time, as measured in kilowatts or megawatts in alternating current (“AC”). For energy storage, 
“power capacity” represents the maximum instantaneous electric output that a given energy storage 
system is rated to produce when starting from a fully charged state, while “energy capacity” has an 
elapsed time dimension and represents the cumulative stored electric output potential of the energy 
storage system. 

“Commission” when used in the singular means the Oklahoma Corporation Commission.  

“Commissions” means collectively the Oklahoma Corporation Commission and the 
Arkansas Public Service Commission. 

“Energy” means an amount of electricity that is bid or offered, produced, purchased, 
consumed, sold or transmitted over a period of time, which is measured or calculated in megawatt hours 
(“MWh”). 

“Generation Facility” means a facility capable of supplying electric power and all 
associated balance of plant, parts, fixtures and equipment, as well as all equipment necessary to 
interconnect to SPP. Generation Facilities eligible for the Request for Proposals are either solar 
photovoltaic or co-located solar photovoltaic combined with an energy storage system.   

“Hybrid Project” as used herein, means a co-located solar photovoltaic and energy 
storage Generation Facility. 

“Independent Bid” means a Bid made for sale of a Project in a single year covered by the 
Request for Proposals (2022, 2023, 2024, and/or 2025) that is not dependent on a Bid for sale of a Project 
at the same Site in a different year. 
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“Integrated Marketplace” means SPP’s Energy and Operating Reserve Markets and the 
Transmission Congestion Rights Markets. 

“IRP” unless otherwise noted, shall refer to OG&E’s 2021 Integrated Resource Plan found 
here: https://ogeenergy.gcs-web.com/static-files/6fd094d7-f7d6-4dae-8ec9-7482d0071a34.  

“Package Bid” means a Bid made for sale of a Project in a single year covered by the 
Request for Proposals (2022, 2023, 2024, and/or 2025) that is dependent on a Bid for sale of a Project at 
the same Site in a different year, such that the combined Bid covering multiple years must be accepted or 
rejected in its entirety. The maximum, combined nameplate capacity of a Package Bid is 450 MWAC. 
Package Bids will be evaluated for any of the following combinations of years during which a Project enters 
commercial operation in 2022 through 2025.  

“Permits” means all permits, exemptions, variances, registrations, licenses, certifications, 
authorizations, inspections, approvals, and consents required from any governmental authorities. 

“Project” means a new supply-side solar photovoltaic Generation Facility or combined 
solar photovoltaic and energy storage Generation Facility intending to interconnect to the SPP 
transmission network. In this RFP, supply-side Generation Facilities using solar photovoltaic or combined 
solar photovoltaic and energy storage are also called Projects.  

“Site” means parcel(s) of real property on which the Project shall be constructed having 
a single interconnection queue position at an active study stage in SPP DISIS 2017-002 or an earlier SPP 
DISIS study group. 

“Solar-only Project” means a Project with only a solar photovoltaic Generation Facility.  

“SPP” means the Southwest Power Pool, the nonprofit regional transmission operator 
providing transmission services to OG&E and other utilities across Midwestern and Southwestern states. 

 

 

  

https://ogeenergy.gcs-web.com/static-files/6fd094d7-f7d6-4dae-8ec9-7482d0071a34
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1 2021 OG&E Solar Request for Proposals Overview 
This document constitutes a Request for Proposals ("RFP") from qualified outside parties to supply utility 
scale solar photovoltaic (“PV”) Generation Facility(ies), as standalone PV assets or in paired PV and energy 
storage systems (“Hybrid Projects”) to Oklahoma Gas and Electric ("OG&E" or "the Company"), a 
subsidiary of OGE Energy Corp. This RFP will be administered in a fair, just, and reasonable manner 
consistent with Commission rules for competitive procurements Oklahoma Administrative Code (“OAC”) 
165:35-34 (“Commission Rules”). All communications will be governed by the process discussed in Section 
2.1 to ensure fair and equitable treatment for all Bidders. A high-level summary of this RFP is provided in 
Table 1. 

Table 1: RFP Summary 
Attribute Requirement 
Capacity Minimum of 50 megawatts (“MW”) and maximum of 450 MW nameplate with 

a preference for no more than 150 MW capacity annually. Bidders may submit 
additional Independent Bids or Package Bids for a Site that exceed 150 MW 
annually only if they also submit at least one Bid for the same Site between 50 
MW and 150 MW. 

In-Service Date OG&E requires capacity be available to satisfy OG&E’s resource adequacy 
obligations starting in 2023. Facilities may be placed in service as early as 2022 
but must be in place no later than May 1 of the years 2023, 2024 and 2025. 

Capacity Types PV or PV with co-located with energy storage. 
Contract Type Build Transfer Agreement.  
Location SPP, with preference for OG&E’s service territory in Oklahoma or Arkansas. 
Interconnection 
Status 

Bids must be for an individual Solar-only Project, or a co-located Hybrid Project 
and must be active in SPP DISIS 2017-002 or earlier SPP DISIS study. 

 
A Technical Conference will be held as part of the process to finalize the RFP. Bidders are encouraged but 
not required to attend the Technical Conference to provide comments on the draft RFP. Comments and 
feedback on the draft RFP are also encouraged to be submitted to OG&E via email in advance of the 
Technical Conference. All feedback received through close of business on the day of the Technical 
Conference will be considered in establishing the final RFP. The Technical Conference will be held from 
10:30 AM to 12:00 PM Central Prevailing Time (“CPT”) on December 15, 2021.  Interested parties may 
request meeting details by sending an email to 2021SolarRFPCommunications@oge.com.  OG&E will 
respond with meeting call-in information to requests received by December 13, 2021. 

The schedule for this RFP is provided in Table 2; OG&E reserves the right to change the schedule at any 
time and at its sole discretion. 

Table 2: Schedule for OG&E Solar RFP 
Item Date 
Draft RFP Issue Date November 19, 2021  
Draft RFP Technical Conference December 15, 2021 
RFP Final Issue Date January 7, 2022 
Questions Deadline February 22, 2022 
Notice of Intent to Bid Due Date February 25, 2022 

mailto:2021SolarRFPCommunications@oge.com
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Item Date 
Bid Due Date March 3, 2022 
Bid Opening Day1 March 4, 2022 
Selection of Projects for Negotiation (expected) April 20, 2022 
Complete Negotiations (expected) May 6, 2022 

 
The terms and conditions of this RFP may, at any time, be changed, postponed, withdrawn, and/or 
canceled, including any requirement, term, or condition of this RFP, any and all of which shall be without 
any liability to OG&E.  All changes to the schedule will be posted under “Current Opportunities” at 
https://www.oge.com/wps/portal/ord/who-we-are/supplierscontractors (“RFP Website”). OG&E will 
endeavor to notify all participants who have filed a timely Notice of Intent to Bid of any such cancellations, 
modifications, or schedule changes that are made prior to the Bid due date. However, it is Bidder’s 
responsibility to monitor the RFP Website. OG&E will have no responsibility for failing to notify Bidders of 
any changes, postponements, withdrawals, and/or cancellations.   

2 RFP Process and Requirements 

This section outlines the communication requirements and Bidder requirements related to this RFP. 

2.1 Communication Requirements 

All communications regarding the RFP, other than Bid submissions, should be directed to: 
2021SolarRFPCommunications@oge.com. Any unsolicited direct contact with employees or 
representatives of OG&E concerning this RFP is not allowed and may constitute grounds for 
disqualification. See Section 2.2 for instructions regarding Bid submission. 

 Questions 

2.1.1.1 Questions to OG&E 
Prospective Bidders are encouraged to submit questions about this RFP on or before the deadline for 
submission of questions listed in the schedule. All questions, and responses to those questions, will be 
posted to the “RFP Website” within five (5) business days after receipt of the question to the best of 
OG&E’s capabilities. Responses will not be posted during Holiday weeks and are expected to be posted 
no later than three (3) business days after each Holiday weekend (Thanksgiving, Christmas, and New 
Year’s). Questions submitted will not be treated as confidential, and the question and answer may be 
shared for the benefit of other interested parties via the RFP Website. However, Bidder names will not be 
included in question and answer material posted to the RFP Website. OG&E’s objective in posting these 
questions and answers is to ensure that all Bidders have equal access to information that may be 
potentially relevant to their Bids.  

Should OG&E determine it is necessary to provide confidential information to provide necessary 
information for Bidders, then Bidders wishing to receive responses to such questions will be required to 
sign the Mutual Nondisclosure Agreement (in Appendix B) prior to Bid submission and receive a counter-

 
1 In compliance with the Commission Rules, Bids shall be opened virtually and participants, as indicated in section 
165:35-34-3 (d) (1) (B) of the Commission Rules, may attend and monitor the opening of the Bids. Attendees will be 
required to register in advance. 

https://www.oge.com/wps/portal/ord/who-we-are/supplierscontractors
mailto:2021SolarRFPCommunications@oge.com
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signed copy of that agreement from OG&E before receiving the OG&E question response. The 
determination of whether confidential treatment is required will solely be at the discretion of OG&E.   

2.1.1.2 Questions to Bidders 
Following the submission of Bids, OG&E may request clarification and additional information from Bidders 
at any time during the evaluation process. Responses shall be considered part of the Bid and treated in 
accordance with Section 2.2.7. Bidders that do not respond promptly to such information requests or do 
not provide adequate information may be eliminated from further consideration or have the information 
in their Bid(s) modified by OG&E to produce a reasonable and appropriate evaluation. Bidders may not 
alter their Bid(s) in response to requests for additional information. 

 Notice of Intent to Bid 

Notice of Intent to Bid (“NOI”) is mandatory for Bids to be accepted. Submittal of NOI does not bind 
Bidders to submit a Bid; however, submittal of a Bid does require that a NOI has been submitted by the 
NOI due date. Bidders must submit a NOI for each Bid planned to be made by midnight, CPT on the date 
prescribed on the RFP schedule provided in Table 2 in Section 1: 2021 OG&E Solar Request for Proposals 
Overview. The NOI form is included as Appendix A and is to be submitted via email to 
2021SolarRFPCommunications@oge.com. Receipt of the NOI will be confirmed via email from OG&E to 
the Bidders. After receipt of the NOI, Bidders will be provided an anonymous identification code for the 
Bidder and each Site to include in their Bid Summary Form(s) which will be shared with authorized parties 
at the Opening Day for Bids. This identification code should also be used to name all Bid files submitted 
as detailed below. 

The NOI Form is found in Appendix A. There is no fee payable to OG&E for submitting NOI(s) or Bid(s) for 
this RFP. However, Bidders are solely responsible for all costs they incur in preparation of their Bid(s) and 
participation in this RFP process. 

2.2 Bid Submittal Requirements 

This section outlines the content and form requirements for all Bids submitted in response to this RFP.  
Bids that do not all include the information requested in this section will be ineligible for further evaluation 
unless the information requested is not applicable or relevant to a given Bid.  

 Mutual Nondisclosure Agreement 

Each Bidder is required to submit a signed Mutual Nondisclosure Agreement (Appendix B) with its Bid(s). 
A single agreement can be submitted to cover all Bids from a Bidder. OG&E will return by email a counter-
signed copy of each appropriately completed Mutual Nondisclosure Agreement to the Bidder within 5 
business days.  

Bidders who completed a Mutual Nondisclosure Agreement as part of the question and answer part of 
this RFP process (per Section 2.1.1.1) should submit that signed agreement with their Bid(s).  

 Bid Summary Form 

Each Bid must include a summary providing information about the Bid which will be shared and may 
become public information on Opening Day.  

mailto:2021SolarRFPCommunications@oge.com
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If submitting multiple Bids for an individual Site, please clearly identify and summarize each Bid in a single 
Bid Summary Form (Appendix C) for the Site. Bidders are limited to six (6) Bids for each individual Site. 
Those Bids can be comprised of any combination of:  

• PV Nameplate Capacity (between 50 and 150 MWAC annually preferred and up to 450 MWAC in 
annual capacity allowed. The aggregate maximum Bid for a Project is 450 MWAC.)  

• Energy Storage Nameplate Power Capacity (any value not exceeding the associated PV Capacity 
and such that the sum of PV Capacity and Energy Storage Power Capacity of a Hybrid Project does 
not exceed 450 MW for any individual In-Service year or combination of In-Service years) 

o All energy storage must be configured with a minimum 4-hour duration (i.e., at least a 4:1 
ratio of “energy capacity” to “power capacity”)  

• In-Service Year (2022 (defined as May 2, 2022 – December 31, 2022), 2023 (defined as January 1, 
2023 – May 1, 2023), 2024 (defined as May 2, 2023 – May 1, 2024), and/or 2025 (defined as May 
2, 2024 – May 1, 2025)) 

• Independent Bid or Package Bid2  

Bidders should utilize the identification code(s) from the NOI confirmation in the appropriate fields on the 
Bid Summary Form and should further name the file(s) submitted to OG&E using the naming conventions 
that will be provided in the NOI confirmation. Appendix C will be the only file shared with attendees at 
the Bid Opening. 

 Bid Narrative 

Each Bid must include a written discussion submitted as an Adobe PDF document that includes responses 
for each of the following topics. The narrative topics should be organized under the following 12 headings, 
with each heading beginning on a separate page. The narrative discussion should be as concise as feasible 
while being thorough. 

If multiple Bids are submitted for a single Site, Bidders can either submit a single narrative covering all 
Bids or separate narratives for each Bid. This option is offered to reduce administrative burdens on 
Bidders, and OG&E will not penalize or reward Bidders based on the number of narrative files they submit.  

1. Summary of Bid, including overview of technical specifications.  
 This section should include a discussion of the proposed technology including a 

description of the equipment (e.g., solar cells, modules, inverters, and tracking 
equipment for PV Projects and additionally battery pack, battery management 
system, and power conversion system for Hybrid Projects), its performance history, 
all major warranties, and any unique features associated with the Project design.   

 Please limit the summary to three (3) pages. 
 

2. Operations and Maintenance (“O&M”) Plan.   
 

2 Due to the multi-year nature of this RFP, with OG&E seeking Projects that reach commercial operation in each of 
four calendar years, OG&E is allowing Package Bids as defined herein. Doing so may allow Bidders to offer Bids more 
beneficial to OG&E than could be provided as Independent Bids. OG&E has no preference for Independent Bids or 
Package Bids, and all Bids will be evaluated in the same manner. A Package Bid will be counted as one Bid per Site. 
As noted in the Definitions section, Package Bids can only be made for a single Site; i.e., a Package Bid including 
Projects at multiple Sites will be rejected.     
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 In the plan write-up, include a discussion of any O&M agreements and other material, 
existing agreements to be assumed by OG&E. Services provided under such 
agreements, including any limitations on the operations of Project equipment should 
be clearly specified.    

 
3. Risk Mitigation Plan, including mitigating risks posed by natural disaster, physical threats and 

cyber threats and vulnerabilities as well as the hazards from the routine operation of the 
Project.  
 For Hybrid Projects, also highlight how particular safety risks (related to the proposed 

technologies) will be mitigated.  
 

4. Financing Summary.  
 Include a detailed discussion of its proposed financing plan to demonstrate 

reasonable ability to finance the proposed Project. Describe Bidder’s sources of 
financing (e.g., new equity, equity contribution from guarantor/parent company) for 
each Project phase and all available lines of credit. Bidder should also discuss how this 
Project and its financing may affect the credit metrics and credit ratings of the Bidder 
and/or its parent company, corporate affiliate, or other credit guarantor.  

 If Bidder is relying on a guarantor for credit support, the financing plan should 
describe the corporate relationship between Bidder and guarantor, as well as a 
statement regarding the proposed guarantor’s willingness to provide guarantee 
acceptable to OG&E.  

 If the equity contribution is from Bidder’s parent company or corporate affiliate, the 
funding source at the parent or affiliate level (cash in hand, debt, new equity) should 
be described.  

 Identify and describe the source of required security at each stage of the Project's life 
and provide a plan for posting it. Include a demonstration of the ability to post the 
security. 

 
5. Impact on Local Economic Conditions.  

 Summarize how local stakeholders have been, and will continue to be, engaged in the 
development of the Project.   

 Indicate expected impacts on the local economy within OG&E service territories in 
Oklahoma and/or Arkansas. Factors which may be considered include use of local 
materials and other resources, use of local labor and other sources of job creation for 
the OG&E customer base, tax benefits, or other benefits accruing to OG&E customers. 

 
6. Impact on Environmental Conditions  

 Describe the environmental effects of Project construction and operation on 
wetlands, terrestrial environment (wildlife, including avian protection), aquatic 
environment (including fish and aquatic organisms), threatened and endangered 
species protection, agricultural areas, corridors needed to connect to the 
transmission grid, state-designated scenic byways, visual landscape and visibility 
impacts, archaeological and historical sites, landmarks and sensitive areas, noise 
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impacts, transportation impacts including Federal Aviation Administration impacts, 
and any other identified impact. 

 Discuss environmental impacts and requirements related to end of life equipment 
disposal.  

 
7. Siting and Permitting Plan, including operational permits, land acquisition and site control 

strategy and status for all necessary uses, undisturbed access, exposure to solar rays, and 
flexibility for Project modifications.  
 Please include copies of pertinent land lease or other site control agreements with 

the submission.  
 Also describe all licenses and Permits required to construct and operate the Project 

and the status of acquiring or completing such licenses and Permits.  
 Include a discussion of zoning issues and existing and planned land uses in all 

directions surrounding the Site.  
 

8. Interconnection Plan, including indication of expected network upgrade requirements and 
new facilities associated with new or upgraded interconnections.  
 Describe the location of the proposed point of interconnection, such as the name of 

an existing substation or switchyard, or the point on an existing transmission line, 
such as x-miles south of ABC Substation or halfway between ABC and XYZ substation.  

 Indicate if the proposed Project will require a new transmission interconnection or an 
expansion of an existing interconnection with the SPP system. 

 Describe the new electric interconnection facilities that have been included in the Bid 
price, including the size, length, and location of any transmission line and size and list 
of substation equipment for which the transmission customer (Bidder) will be 
responsible for building and owning.  

 If network upgrades are included, describe the specific transmission elements to be 
upgraded and include a narrative description of the upgrade plan. 

 
9. Critical Path Schedule.  

 Provide a detailed schedule with critical path milestones for the Project that includes 
activities from the period of selection as a winning Bidder to the commercial 
operation date. 

 
10. Project Organization and Management. Please include the following in this section:  

 Organizational chart for the Project that lists the participants and consultants and 
identifies the management structure and responsibilities. That chart or another chart 
should include the key management personnel, titles, and lines of responsibility or 
reporting requirements for the Project team. 

 For each of the participating organizations (developer; architectural and engineering 
firm; engineering, procurement, and construction firm; environmental staff or 
consulting firm; legal services, etc.), brief statements listing specific experience of the 
firm, other projects of similar nature and size, and any evidence that the participants 
have worked jointly on other Generation Facilities. 
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 Documentation regarding the contractual relationship between the Bidder 
organization and all additional participants or vendors. Indicate the status of any 
arrangements between the Bidder and vendors. 

 Resumes of the important management and support staff dedicated to the Project.  
 

11. Development Experience for Proposed Generation Facilities. Bidders are required to 
demonstrate experience and capability to successfully develop the Project as proposed. 
OG&E is particularly interested in a team which has demonstrated success with Generation 
Facilities of a similar technology, size, and location and can demonstrate an ability to 
effectively work together to bring new-build Generation Facilities to commercial operation 
successfully.  
 Provide profiles of at least one (1) and no more than five (5) similar Generation 

Facilities the Bidder has successfully developed to commercial operation. Include the 
following information as part of each profile:  

• Name of the Generation Facility      
• Location of the Generation Facility       
• Generation Facility size and technology(ies)     
• Purchasing utility or other entity 
• Development schedule and commercial operation date  
• Average capacity factor of the Generation Facility over its entire term of 

operation    
• Average availability factor of the Generation Facility over its entire term of 

operation  
• Bidder’s role  
• Any environmental violations      

 Describe experience within the SPP Integrated Marketplace that is relevant to this 
RFP.          

 Provide copies of report material related to safety of operations, including reports on 
reportable injuries; instances of accidents, injuries, or fatalities; lost workday injuries; 
loss of operations due to safety issues; etc. at Generation Facilities currently owned 
or maintained by the Bidder.        

 Describe Bidder's commitment to safety of operations including any operating 
practices designed to encourage safety commitments.  

 
12. Brief Narrative Summary of any Changes Sought to Form BTA. Where necessary, Bidders 

should provide a brief explanation of and rationale for changes sought to the BTA. This is in 
addition to the redline mark-up of the Form BTA.  

To maintain confidentiality of the Bids, Bidders are asked to label their files with the identification code 
provided in response to the NOI, and the files should be named consistently with the conventions 
established in the Bid Summary Form. This same naming convention should apply to the appendix forms 
submitted. No individual file submitted should be larger than 10 MB. If multiple narrative files are 
submitted for a Bid, please separate the files into Volume I, Volume II, etc. to conform to the maximum 
file size.   
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 Bid Certification and Attribute Forms 

Each Bidder must submit a Certification and Authorization Form available in Appendix D. Bidder can 
submit a single Appendix D file identifying all Bids it is offering. 

Bidders must complete and submit a set of Microsoft Excel (“MS Excel”) Bid Attribute Forms available in 
Appendix E and listed in Table 3. These forms will contain essential information about each Bid, and a 
separate set of forms and related information must be submitted with each Bid. 

Table 3: Bid Attribute Forms 

Form ID Form Title 
Form A Bidder Contact Information 
Form B Project Description  
Form C Project Hourly Operational Profile 
Form D Operational Information – Availability Profiles 
Form E Expected Annual Data for Cost, Performance, and Permitting 
Form F Critical Path Schedule 
Form G  Financing Information 
Form H BTA Pricing 

 

To maintain confidentiality of the Bids, Bidders are asked to label their files with the identification code 
provided in response to the NOI and the Bid files should be named consistently with the conventions 
established in the Bid Summary Form.  

 Additional Required Attachments to Bids  

In addition to the Bid narrative and all forms specified in Appendices A through F, please provide the 
information described in this section. Bidders should use identification code provided in response to the 
NOI along with “Attachment” for each item submitted. 

If multiple Bids are submitted for a single Site, Bidders can submit a single version of relevant attachments 
(e.g., solar study reports, financial statements) covering all Bids or separate attachments for each Bid. This 
option is offered to reduce administrative burdens on Bidders, and OG&E will not penalize or reward 
Bidders based on the number of attachment files they submit. 

i. Solar study report(s) from qualified external consultants indicating historical and projected solar 
irradiance for the Site, solar shading, and annual and monthly energy output projected for each 
year of the 30-year life of the Project. Annual estimates should be provided for the P10, P50, and 
P90 conditions.  
 

ii. An hourly annual electricity output profile for the first year of Project operation as a MS Excel 
attachment. The profile should be provided in a single column (8760 x 1 MS Excel format) with 
values in MWh.  
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iii. For Hybrid Projects and only if energy storage is meant to claim the federal investment tax credit 
(“ITC”), an hourly schedule (in 8760 x 1 MS Excel format) with values in MWh of how the storage 
will be charged from PV in the first year of operation to meet ITC requirements.    
 

iv. A U.S. Geological Survey-based map or maps showing the location of the proposed development 
Site and the anticipated placement of all major equipment at the Site including transmission-
related facilities. The included content should highlight fully the ownership status of land area 
required for the Project. 
 

v. Copies of all agreements Bidder is using to secure rights to the Site. 
 

vi. A copy of bidder's preliminary transmission interconnection study (if available). 
 

vii. Any reports available from qualified third parties documenting flaws or risks with the proposed 
Project(s) and suggested mitigation plans.  
 

viii. If applicable, reactive power capability curve and an indication of maximum reactive power 
productive and absorptive capability (include as MS Excel attachment). 
 

ix. Audited financial statements for the last three (3) years for Bidder and guarantor (if applicable). 
If audited financial statements are not available, provide unaudited financial statements with 
Chief Financial Officer (“CFO”) attestation. If financial statements are consolidated, provide stand-
alone financial statements with CFO attestation for Bidder and any guarantor. 
 

x. Pro-forma construction and operations worksheets in MS Excel format with formulae intact. 
Provide the balance sheet, income statement, and statement of cash flows for a 30-year life of 
the Project.   
 

xi. Rating reports from the S&P, Moody’s, or Fitch agencies for prior 36 months as attachments.  

 Redline of BTA Form  

A model Form BTA is attached in Appendix F. Bidders are responsible for reviewing all terms and 
conditions specified in the BTA and taking its terms and conditions into consideration in developing their 
Bids. While Bidders are expected to provide a reasonable redline related to technical aspects of their 
Bid(s), OG&E has a strong preference and expectation for no to minimal changes to the proposed 
commercial terms and conditions in the Form BTA for Bids for Solar-only Projects.  

OG&E recognizes that the Form BTA may not incorporate all relevant aspects for a Hybrid Project and asks 
Bidders submitting Hybrid Project Bids to include requested BTA changes to incorporate energy storage 
systems in their redlines. OG&E will not penalize Bidders for the fact of providing redlines related to 
energy storage, but OG&E will weigh the nature and implications of such redlines (e.g., the degree of risk 
imposed on OG&E) in its evaluation.    

The file naming conventions used for the BTA redline should follow the same conventions used for other 
forms. Bidders can provide a single BTA redline covering all Bids they submit.  
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 RFP Submission 

All Bid submissions are required to be sent electronically to: 2021SolarRFPBids@oge.com. Please note 
this is a separate email address from that used for other RFP communications. OG&E will not accept 
paper copies of Bids, nor Bids delivered other than through the provided Bid email address. After Bids are 
opened on OG&E’s Bid Opening Day, Bidders will receive a confirmation of receipt from OG&E’s Bid email 
address. Bidders should contact OG&E’s bid email if a confirmation is not received within one (1) Business 
Day after OG&E’s Bid Opening Day.  

Bidder will bear the risk of any failure of Bidder to submit all required information, including forms and 
attachments, by the Bid Due Date, as required by this RFP. Bids not delivered in accordance with the 
requirements of this RFP are untimely and may be eliminated from consideration in this RFP. Bids that do 
not include all information, forms, and attachments required by this RFP may be considered non-
conforming and rejected on that basis. Bids submitted in response to this RFP will become the property 
of OG&E. At the conclusion of the process, all Bids will either be archived or destroyed. 

 Confidentiality of Response 

Bids submitted in response to this RFP, and any contracts resulting from this RFP, will be treated as 
confidential. Nonetheless, Bidders should be aware that information received in response to the RFP may 
be subject to review by applicable regulatory agencies. Information submitted in response to the RFP may 
become subject to federal or state laws pertaining to public access to information as a result of any 
reviews conducted by the aforementioned agencies. As such, Bidders should clearly designate all sensitive 
information as “Confidential.” Except as required by regulatory reviews, OG&E will use reasonable efforts 
to avoid disclosure of such confidential information to persons other than those involved with the 
evaluation, selection, and any subsequent negotiations. 

 Regulatory Bid Opening Summary 

The Bid Summary Form will be used during virtual Bid Opening, which is scheduled for March 4, 2022. This 
form will be viewable to the Commission Staff, Attorney General’s Office representative, and non-
competitive stakeholders in attendance at the Bid Opening.   

As discussed in Section 2.2.2, the Bid Summary Form must contain information about the Bid(s) submitted 
that will be used for tracking and identifying the Bid(s) throughout the evaluation process. To maintain 
confidentiality, all Bidders submitting the required NOI will be provided a unique identification code or 
codes for use on their Bid Summary Form(s). It is the Bidder’s responsibility to utilize this/these 
identification code(s) on the Bid Summary Form(s). OG&E will not be responsible for any release of 
information regarding Bids due to Bidder failure to utilize the identification code(s) provided.  

2.3 Validity of Bids 

Bids shall remain valid for the entire evaluation period and, should OG&E elect to seek pre-approval from 
the Commission or Commissions, through the entire period of proceedings of the Commission or 
Commissions. During these periods, Bids shall be considered as irrevocable and may not be modified, 
except as agreed upon in mutual negotiations between the Bidder and OG&E in the post evaluation 
period. 

mailto:2021SolarRFPBids@oge.com
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2.4 Bidder Selection  

All Bids will be evaluated as per the Bid evaluation process described in Section 3. Each Bidder selected to 
move on to negotiations will be required to provide comprehensive information regarding its selected 
Project(s). Examples of such documentation may include topographical surveys, more detailed site plans 
and drawings, additional interconnection materials, environmental field assessments, permitting 
applications, and engineering studies.  

2.5 Limitation of Liability  

Neither this RFP nor any other aspect of this solicitation shall create an agency, partnership, joint venture, 
or co-tenancy relationship among the members of the OG&E evaluation team or any other entities 
involved in the development or administration of this RFP, nor any other relationship or liability beyond 
those (if any) explicitly adopted in writing and executed by authorized representatives of OG&E and/or 
the appropriate entity. Neither OG&E nor any other persons or entities involved in the RFP administration 
and evaluation shall be liable for any act or omission. Neither this RFP nor any other aspect of this 
solicitation creates or is intended to create third-party beneficiaries hereunder. In no event will OG&E or 
participating RFP entities be liable to any person for special, incidental, punitive, exemplary, indirect, or 
consequential damages or lost profits, whether by statute, in tort or contract or otherwise. 

3 Bid Evaluation 

3.1 Introduction 

OG&E and its authorized agents will evaluate the Bids to determine which, if any, have the potential to 
provide the most economical, reliable, and viable alternatives for OG&E’s customers. OG&E will use an 
evaluation process with three (3) components including a threshold evaluation, a non-price (qualitative) 
evaluation, and a price (quantitative) evaluation. Those Bids found to have satisfied the threshold RFP 
requirements will be evaluated based on the identified qualitative and quantitative criteria. OG&E may 
select the top-ranking Bid based on the combined qualitative and quantitative score from among Bids 
received for each of the eligible In-Service Date Years (2022, 2023, 2024, and/or 2025), or may select 
multiple bids for each of those years to comprise a portfolio able to satisfy OG&E’s need. Qualitative and 
quantitative factors will be considered simultaneously. The total weighting of quantitative factors will be 
70%, and the total weighting of qualitative factors will be 30%. 

3.2 Threshold Evaluation  

OG&E will review each Bid to determine whether it satisfies the threshold criteria of compliance, 
completeness, technical viability, and Bidder financial capability. The completeness review will ensure 
that the Bid follows the guidelines set forth in the RFP, includes all information required for a more 
thorough review, and is provided in the required format and sequence.   

At OG&E’s sole discretion, any Bid deemed materially incomplete, non-compliant, or technically or 
financially deficient may be excluded from further consideration. OG&E reserves the right to request that 
any Bidder clarify questions or provide additional information regarding that Bidder’s Bid(s) to resolve 
deficiencies identified in the threshold evaluation.  
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The criteria to be considered in the threshold evaluation are listed below: 

• PV Capacity: minimum of 50 MWAC and preferred maximum of 150 MWAC in PV nameplate 
capacity annually for In-Service dates in 2022, 2023, 2024, or 2025. Bids will be accepted for 
up to 450 MWAC of PV nameplate capacity for a single In-Service year or as part of a Package 
Bid spanning multiple In-Service years.  Bidders may submit additional Independent Bids or 
Package Bids for a Site that exceed 150 MW annually only if they also submit at least one Bid 
for the same Site between 50 MW and 150 MW. 
 

• Energy Storage Capacity (if part of a Hybrid Project Bid): maximum power capacity equal to 
the lesser of (i) nameplate capacity of co-located PV Generation Facility, or (ii) maximum of 
450 MW minus the PV Capacity of the co-located PV Generation Facility, and in all instances 
with an energy storage minimum duration of four (4) hours. There is no minimum energy 
storage power capacity.   
 

• In-Service Date: available to begin supply to OG&E as early as May 2, 2022 but must be in-
service no later than May 1 of the years 2023, 2024 and/or 2025.  
 

• Contract Type: OG&E will consider only BTA Bids for the transfer of ownership of to-be-
constructed Generation Facility(ies) to OG&E. Existing Generation Facilities are not eligible for 
this RFP. 
 

• Product Type: OG&E will consider Solar-only Project and Hybrid Project Bids. 
 

• Location: Projects must interconnect within SPP. 
 

• SPP Interconnection Queue Position: Projects must be in active status in SPP DISIS 2017-002 
or earlier SPP DISIS study. Projects must be interconnected to the SPP Transmission Grid.  
 

• Property Site Control: Bidders must demonstrate site control through executed land leases, 
options to lease, easements, rights-of-way, and/or other instruments of conveyance. To meet 
the site control requirement, each Bidder shall have identified a Site and must provide a copy 
of documentation establishing that such Bidder has and/or will have control over the Site 
prior to construction and development. Eligible documentation may include a demonstration 
of Site ownership, an option to purchase the Site, or a binding letter of intent to sell from the 
Site landowner(s).   
 

• Experience: Bidders must have successfully completed at least one (1) similar Project at or 
above the maximum PV Capacity proposed. Also, for Bids including energy storage, Bidder 
must have completed at least one (1) co-located PV and energy storage Project with at least 
5 MWh of storage energy capacity. 
 

• Bidder Financial Capability: Bidders must demonstrate financial strength and credit 
worthiness as a counter-party consistent with BTA obligations.  
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• Completeness: Bids must be complete, including all forms, attachments, and other required 

information, and must in all other respects also comply with RFP requirements. 
 

• Unconditional: Bids are not conditioned upon any contingencies, apart from any requested 
edits to the Form BTA. 

To expedite the evaluation timeline, the threshold evaluation may, at OG&E’s sole discretion, be 
conducted simultaneously with the qualitative and quantitative evaluations. 

3.3 Non-Price (Qualitative) Evaluation Criteria (30% in aggregate) 

OG&E will consider the following three (3) qualitative criteria in evaluating each Bid. These are not 
incorporated into the quantitative evaluation (see Section 3.4 of this RFP) of each Bid. 

1. Contract Risks, Costs, and Benefits (10%) 
2. Overall Project Characteristics and Development Risks (15%) 
3. Community and Environmental Impacts (5%) 

The qualitative criteria and sub-criteria are summarized in Table 4.   

Table 4: Summary of Qualitative Evaluation Criteria 
Criteria Sub-Criteria Maximum Points 

Available 
Contract Risks, Costs, and 
Benefits (10%) 

Firm Price 3 
Contract Assignment 1 
Form BTA Redline 6 

Overall Project Characteristics 
and Development Risks (15%) 

Capacity Security 4 
O&M Plan and Protection against Risks 3 
Critical Path Schedule, Site Control, and 
Bidder Experience 

4 

Financing Capability 3 
Technology 1 

Community and Environmental 
Impacts (5%) 

Community Impacts 3 
Environmental Impacts 2 

Total Points 30 
 

 Contract Risks, Costs, and Benefits (10%) 

Contract risks, costs, and benefits will be assessed based on the extent to which pricing is firm and without 
dependencies or contingencies and/or the cost containment measures effectively limit cost risk for OG&E 
customers.  

For contract assignment or other obligation transfer of existing Permits, easements, leases, or other 
contracts, OG&E will consider the terms and conditions associated with such assignment. Where 
applicable, Bidders should provide an indication of such assignments as well as copies of the relevant 
contracts.    
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Additionally, Bids will be assessed on the extent to which the Bidder accepts all terms and conditions of 
the Form BTA. OG&E has a strong preference and expectation for no to minimal changes to the proposed 
terms in the Form BTA for Solar-only Projects and for avoiding the imposition of any unnecessary risks for 
Hybrid Projects. 

 Overall Project Characteristics and Development Risks (15%) 

Each Project will be assessed for its technical characteristics, expected operational performance and 
safety over its lifetime, and the risks associated with its ability to achieve timely commercial operations 
as well as the capabilities of the Bidder to successfully develop and finance the Project.  

For this criteria, OG&E will evaluate factors including: 

• Capacity Security: OG&E will consider security of the Accredited Capacity credit for the project 
based on current SPP Planning Criteria and will also consider the potential for changes to SPP 
Planning Criteria. Bidders should demonstrate their approved capacity ratings according to 
SPP. Where such information is not available, Bidders should provide indications of their 
expected performance ratings for each required obligation period including data confirming 
the Project’s designated operational performance. Bidders should also indicate expected 
degradation in Accredited Capacity qualification over time and a recommended 
augmentation schedule and associated costs as well as equipment warranties where 
applicable. To assess deliverability, Bidders should provide information regarding the 
Project’s firm transmission rights and any deliverability assessments which have been 
performed for the Project.  
 

• O&M Plan and Protection against Risks: Projects will be assessed on projected performance 
over their expected asset life. Projects with demonstrable longevity at consistent levels over 
time are preferred. Projects should provide an O&M plan, an assessment of the peak 
operational performance of their Project, an assessment of the ability of the Project to 
continue operation in extreme hot and cold weather temperatures, an assessment of the 
Project lifetime expectations (i.e., useful asset life), and an estimate of the reasonable capital 
investment (cost and timing) expected to maintain the Project in sound operational order 
over time. Additionally, an assessment and detailed description of the Project’s expected 
performance during significant hail weather and ability/capabilities to mitigate PV panel 
damage during these extreme weather events will be considered. OG&E’s review will consider 
the Project’s impact to OG&E’s overall resiliency to physical and cyber threats and 
vulnerabilities. Bidders should provide a risk mitigation plan which specifically addresses all 
measures and actions taken by the Bidder to minimize risk exposure to such threats and 
vulnerabilities. OG&E acknowledges that energy storage systems are a developing 
technology. Hybrid Projects shall not be unduly penalized for risks associated with the 
developing energy storage technology, provided that compliance with current utility and 
industry standards is demonstrated, and a mitigation plan for addressing risks is included with 
the Bid.   

 
• Critical Path Schedule: OG&E will evaluate the critical path schedule submitted by the Bidder 

for overall credibility against industry standards and to ensure there is a high likelihood the 
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Project can reach commercial operations as proposed. This review will include the risks of 
delays in securing the necessary Permits. This review will also include the risks of securing 
transmission interconnection and delivery capabilities. Bidders should identify any rights-of-
way that need to be acquired for the construction of supporting facilities (transmission lines, 
etc.) and provide a plan and schedule for securing the rights-of-way.  

 
• Site Control: Preferences will be given to Bidders with outright ownership of the proposed 

Site. Options to purchase will also be treated favorably as will binding letters of intent to sell 
from the current landowner(s). Long-term rights under leases or easements that ensure 
control of the land for all necessary uses, undisturbed access, exposure to solar rays, and 
flexibility for Project modifications will also be considered. 

 
• Bidder Experience: Bidders are required to demonstrate experience and management 

capability to successfully develop and finance the Project. OG&E is particularly interested in 
Bidders that have demonstrated success in multiple projects of similar type, size, and 
technology and can demonstrate an ability to work together effectively to bring the Project 
to commercial operation in a timely fashion. In addition, OG&E values experience that Bidders 
can show in successfully developing Generation Facilities within the SPP footprint. 

 
• Financing Capability: Bidders must demonstrate their ability to finance development of the 

Project so it can reach commercial operation. The financing plan should describe how the 
Project will be financed, including the sources and mechanisms for financing and distinctions 
in financing in different phases of the development process. Bidders should include the 
estimated construction costs as well as the financing costs for the project. Each Bidder’s 
response must include the current status of its financing plan. To the extent that energy 
storage is included in a Bid and the ITC is applicable to the Hybrid Project, the Bidder must 
identify (in Bid Attribute Form G) the ITC level (percentage of full ITC) for which the energy 
storage portion of the Hybrid Project would qualify and substantiate that the Hybrid Project 
design is consistent with that level.  

 
• Technology: Bidders must provide information about specific technology(ies) proposed for 

the Project, including a description of the track record of the technology(ies) and associated 
equipment. Each Bidder should provide a detailed description and specifications for the 
proposed equipment. OG&E reserves the right to conduct further due diligence on the 
equipment. OG&E prefers Bids that demonstrate that the design and equipment proposed 
are technologically mature.  

 Community and Environmental Impacts (5%) 

OG&E has a preference for Projects with a Site location in OG&E’s service territory in Oklahoma or 
Arkansas. OG&E also values several other local and community factors. In particular, Bidders should 
provide the status of a Project stakeholder engagement plan related to development and permitting. 
Bidders should additionally include a summary of expected impacts on the local economy, which may 
include factors such as job creation for the OG&E customer base, use of local materials, tax benefits, or 
other benefits accruing to OG&E customers.  
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The environmental impact sub-criterion will include an assessment of the potential to reduce air emissions 
based on PV hourly electricity output data and expected performance degradation information provided 
by Bidders and validated by OG&E as well as roundtrip efficiency losses on energy storage use (for Hybrid 
Projects). Projects will also be assessed for ecological impacts from development of their Sites and the 
equipment used therein. As available, Bidders should include environmental impact statements for the 
proposed Projects.   

3.4 Price (Quantitative) Evaluation Criteria (70%) 

All Bids will be evaluated on price and operational performance factors in the quantitative evaluation 
through simulation of the impact of the Bid on the costs paid by OG&E’s customers.  

OG&E will evaluate all Bids based on the expected customer impact resulting from detailed simulation 
modeling utilizing scenarios and sensitivities described in the OG&E 2021 IRP. The analysis will account 
for the cost and dispatch characteristics of the Project’s expected dispatch and/or curtailment of 
Generation Facilities in the SPP Integrated Marketplace under a range of potential market conditions. The 
Net Present Value of Customer Cost (“NPVCC”) will be developed using a weighted combination of asset 
performance in the Base (40%), High Gas (25%), Low Gas (25%), and Energy Evolution (10%) cases. 
Detailed assumptions used within the model calculating NPVCC are available in the OG&E IRP referenced 
above.   

4 General Terms and Conditions  

4.1 Publicity  

Any publicity giving reference to this RFP and any matters related thereto, whether in the form of press 
releases, brochures, photographic coverage, or verbal announcement, is prohibited and shall not be made 
without the specific written approval of OG&E.  

4.2 Governing Law / Dispute Resolution / Arbitration 

This RFP shall be governed by, interpreted under and construed and enforced in accordance with the laws 
of the State of Oklahoma, without regard to any conflict of laws principles thereof that would call for the 
application of the law of any other jurisdiction. 

In the event of any dispute relating to this RFP, the parties shall first attempt to resolve the dispute via 
informal discussions including discussions between the parties’ respective senior executives.  If those 
efforts fail to resolve the dispute then the parties agree that they shall resolve any dispute relating to this 
RFP via binding arbitration to be conducted by a panel of three (3) arbitrators pursuant to the Commercial 
Arbitration Rules of the American Arbitration Association (“AAA”) then in effect (the “Rules”), as amended 
herein.  All such disputes shall be finally settled by binding arbitration in accordance with these provisions. 

The place of arbitration shall be Oklahoma City, Oklahoma.  The arbitration proceedings shall be held in 
the English language. 

Time is of the essence for any arbitration under this RFP.  As a result, the parties agree that unless they 
mutually agree to extend this deadline, the arbitration hearing shall take place within 150 days of filing 
and awards or decisions rendered within 180 days; provided that the arbitration panel may extend such 
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deadlines in its sole reasonable discretion, and failure by the arbitrators to conclude the arbitration 
hearing or make such award or decision within the foregoing deadlines shall not invalidate such arbitration 
hearing, award or decision.  The award of the arbitrators shall be accompanied by a reasoned award.  The 
awards or decisions rendered via arbitration as provided in these provisions shall be final and binding 
upon the parties. 

The parties hereby irrevocably submit to the in personam jurisdiction of the state and federal courts 
located in Oklahoma County, Oklahoma, and agree that any such court shall have sole and exclusive 
jurisdiction to enter all such orders as may be necessary or appropriate to enforce and/or to confirm any 
ruling or decision or any award rendered by the arbitration panel, including orders directing interim 
measures, interim awards, or Emergency Measures of Protection (as defined in the Rules) under the Rules. 

By agreeing to arbitration, the parties do not intend to limit their ability to seek and obtain interim or 
emergency relief as provided in the Rules (including Emergency Measures of Protection) or deprive the 
courts identified in this RFP of their jurisdiction to enforce or confirm any interim or emergency relief 
granted under the Rules or issue any other order in aid of arbitration proceedings and the enforcement 
of any award.  The arbitration panel shall have the authority to award damages for the failure of any party 
to respect orders directing emergency, temporary or preliminary relief issued in accordance with the 
Rules. The requirement to submit disputes to negotiation as discussed above shall not apply if, and to the 
extent, that there exists an imminent threat of irreparable injury to a party and that party seeks and 
obtains interim or emergency relief in accordance with the Rules in response to such threat.   

Except as may be required by law, neither a party nor the arbitration panel may disclose the existence, 
content or results of any arbitration hereunder without the prior written consent of the parties. In 
addition, all negotiations, discussions, offers, counteroffers, data exchanges, proposed agreements and 
other communications between the parties in connection with negotiations or other Dispute resolution 
procedures shall be Confidential Information.  Without limiting the preceding sentence, all such 
communications shall be deemed to be in the context of attempting to settle a disputed claim and shall 
not be construed as an admission or agreement as to the liability of any party, nor be admitted in evidence 
in any related arbitration, litigation or other adversary proceeding.  

The arbitration panel shall award to the prevailing party, if any, as determined by the arbitration panel all 
of its reasonable attorneys’ fees and costs and all of its “costs and fees”.  For purposes of this section 
“costs and fees” means all reasonable pre-award expenses of the arbitration, including the arbitration 
panel’s fees, administrative fees, travel expenses, out-of-pocket expenses such as copying and telephone, 
court costs, witness fees and attorneys’ fees.  
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Appendix A: Notice of Intent to Bid Form 

 
Bidder Company Name: _____________________________________________________ 
 
Project Site Name: ________________________________________________ 
  

Contact Person Information 
Name   

Title/Position   

Mailing Address   

Telephone Number   

Email Address   

 

Project Size:  
Nameplate solar photovoltaic capacity (in MWAC):_________________________________  
If applicable, nameplate energy storage power capacity (in MWAC):___________________ 

 
Project Location (city, state):___________________________________________________  
SPP Queue Position:__________________________________________________________ 

 
Estimated Commercial Operation Date (Month-Day-Year): ______________________________  
 
Authorized Signature: _________________________________________________________  
 
Printed or Typed Name of Signer:________________________________________________ 
 
Title: ___________________________________________ Date: _______________________  

 
Bidders should send the completed Notice of Intent to Bid Form to 
2021SolarRFPCommunications@oge.com  
 
 

  

mailto:2021SolarRFPCommunications@oge.com
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Appendix B: Mutual Nondisclosure Agreement 
Please see attached file.   
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Appendix C: Bid Summary Form 
Please see attached file.   
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Appendix D: Certification and Authorization Form 

A Bid will be considered incomplete unless all required signatures are provided  
 
The undersigned certifies that they are an authorized officer or other authorized representative of the 
Bidder, and further certifies that:  

1. The Bidder has reviewed this RFP, and has investigated and familiarized itself with respect to all 
matters pertinent to this RFP and its Bid(s); 

2. The Bidder has obtained all requisite internal approvals from its organization, parent company, 
and/or affiliates necessary to submit its Bid(s); 

3. The Bidder’s submission is provided in compliance with all applicable federal, state, and local laws 
and regulations, including antitrust and anti-corruption laws; 

4. The Bidder accepts that confidential information about its Bid(s) might be shared with any 
members of the evaluation team, negotiation team, or regulatory agencies; and 

5. The individual signing below hereby represents and warrants that they are duly authorized to 
execute and deliver this/these Bid(s). 

Violation of any of the above requirements may be reported to the appropriate government authorities 
and shall disqualify the Bidder from the RFP process.  

The undersigned further certifies that the prices, terms, and conditions of the Bidder’s Bid(s) are valid and 
shall remain valid the entire evaluation period and should OG&E elect to seek pre-approval from the 
Commission or Commissions, through the entire proceedings of the Commission or Commissions. Bids 
shall be considered as irrevocable and may not be modified, except as agreed upon in mutual negotiations 
in the post evaluation period. 

The undersigned further certifies that they have personally examined and is are familiar with the 
information submitted in this/these Bid(s) and all attachments and appendices thereto, and based on 
reasonable investigation, including inquiry of the individuals responsible for obtaining the information, 
the submitted information is true, accurate, and complete to the best of the undersigned’s knowledge 
and belief.  
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The undersigned understands that a false statement or failure to disclose material information in the 
submitted Bid(s) may be punishable as a criminal offense under applicable law. The undersigned further 
certifies that its Bid(s) is/are on complete and accurate forms as provided without alteration of the text. 
The undersigned further understands and agrees to the provisions of this RFP related to confidential 
information, and consents to the limited exchange and sharing of confidential information related to the 
Bidder’s Bid(s) as described in this RFP. 

 

 
_______________________________________  
Bidder Company Name  
  

 

_______________________________________  
Signature of Bidder or  
Bidder’s Authorized Representative  
 
 
_______________________________________  
Print or Type Name of Signer 
 
 
_______________________________________  
Title of Signer 
 
 
_______________________________________  
Project Site Name(s)  
 
 
_______________________________________  
Date  
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Appendix E: Bid Attribute Forms 
Please see attached file. 
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Appendix F: Form Build Transfer Agreement 
Please see attached file. 
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MUTUAL NONDISCLOSURE AGREEMENT 
 


This Mutual Nondisclosure Agreement (“Agreement”) is made by and between Oklahoma 
Gas and Electric Company (“OG&E”), its subsidiaries and affiliates, located at 321 N. Harvey, 
Oklahoma City, Oklahoma 73102 and ____________ (“______”), located at _______________.  
For purposes of this Agreement, both OG&E and _______ are in a position to have access to 
Confidential Information which will be disclosed from one party (“Disclosing Party”) to the other 
party (“Recipient”). This Agreement is effective as of the later of the two signatures set forth below 
(“Effective Date”). 


WHEREAS, each Disclosing Party possesses certain information which is either non-
public, confidential, or proprietary in nature (hereinafter referred to as “Confidential 
Information”); and 


WHEREAS, each Recipient is willing to receive disclosure of the Confidential Information 
pursuant to the terms of this Agreement for the purpose of ____________. 


THEREFORE, in consideration for the mutual undertakings of each Disclosing Party and 
each Recipient under this Agreement, the parties agree as follows: 


1. Definitions. 


As used in this Agreement, the term “Confidential Information” means all information, 
data and experience, whether of a legal, technical, business, engineering, operational or economic 
nature, not generally known to the public, proprietary in nature, or which would constitute a trade 
secret under the U.S. Uniform Trade Secrets Act, which is used, developed, or obtained pursuant 
to this Agreement and or supplied to or obtained by Recipient from Disclosing Party relating to 
business and/or research and development efforts, including without limitation, research, results 
of research, findings, products, proposals, formulas, test results, product development, discoveries, 
processes, designs, drawings, engineering studies, marketing reports, financial information, 
technical information, know-how, technology, prototypes, ideas, inventions, improvements, data, 
files, information relating to the supplier and customer identities and lists, accounting records, 
business and marketing plans, marketing reports, method of doing business, and all similar 
information, and all copies and tangible embodiments thereof (in whatever form or medium).   
Confidential Information may be either the property of Disclosing Party or information provided 
to Disclosing Party by a corporate affiliate of Disclosing Party or by a third party. 


As used in this Agreement, the term “Recipient” shall include the respective employees, 
officers, directors and Representatives of each Recipient, and all affiliates, subsidiaries, and related 
companies of each Recipient. 


As used in this Agreement, the term “Representatives” includes any third parties retained 
by a Recipient for the purpose of providing professional advice (including, without limitation, 
attorneys, accountants, consultants, bankers, and financial advisors), services (including, without 
limitation contractors and subcontractors), and/or for temporary administrative, clerical, or 
programming support. 
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As used in this Agreement, the term “Need to Know” means that the Confidential 
Information is essential for each Recipient or its Representatives to perform their responsibilities 
in connection with the purposes of this Agreement. 


 


2.  Exclusions.  Confidential Information does not include information that: (a) is or becomes 
available to the public through no breach of this Agreement; (b) was previously known by either 
Recipient without any obligation to hold it in confidence; (c) is received from a third party free to 
disclose such information without restriction; (d) is independently developed by either Recipient 
without use of Confidential Information of Disclosing Party; (e) is approved for release by written 
authorization of either Disclosing Party, but only to the extent of and subject to such conditions as 
may be imposed in such written authorizations; (f) is required by law or regulation to be disclosed, 
but only to the extent and for the purposes of such required disclosure as determined by an opinion 
of counsel; or (g) is disclosed in response to a valid order of a court or other governmental body 
of the United States or any of its political subdivisions, but only to the extent of and for the 
purposes of such order; provided, however, that each Recipient will first notify Disclosing Party 
of the order and permit Disclosing Party to seek a protective order or other appropriate remedy 
and/or waive compliance with the provisions of this Agreement. 
 
3.  Recipient's Obligations. 
 


A.  Each Recipient agrees that the Confidential Information is to be considered 
confidential and proprietary to Disclosing Party, and each Recipient shall hold, maintain and treat 
the same in confidence and trust, shall not disclose to any unauthorized entity or person, and shall 
not use the Confidential Information for any unauthorized purpose.  The Confidential Information 
can and will only be used for the purposes of the business, potential business discussions, and 
authorized purposes between each Disclosing Party and Recipient.  The Recipient: (i) will not use 
the Disclosing Party’s Confidential Information for any reason other than the purpose for which it 
was given; (ii) will not reverse engineer, disassemble, decompile, or design around Confidential 
Information without the Disclosing Party’s written consent; (iii) will not disclose, give access to, 
or distribute any of the Disclosing Party’s Confidential Information to any third party, except to 
the extent expressly authorized in writing by the Disclosing Party; and (iv) will take reasonable 
security precautions (which will be at least as protective as the precautions it takes to preserve its 
own Confidential Information of a similar nature) to keep the Disclosing Party’s Confidential 
Information confidential. The Confidential Information shall only be disclosed to each Recipient’s 
employees, officers, directors, or Representatives with a specific Need to Know.  Each Recipient 
will advise their respective employees, officers, directors or Representatives who gain access to 
Confidential Information of their obligations regarding the Confidential Information.  Each 
Recipient will not disclose, publish, or otherwise reveal any of the Confidential Information 
received from Disclosing Party to any other party whatsoever except with the specific prior written 
authorization of Disclosing Party.   
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B.  Confidential Information furnished in tangible form shall not be duplicated by 
either Recipient except for purposes of this Agreement.  Each Recipient shall, within twenty (20) 
days of a written request by Disclosing Party, return all Confidential Information received in 
written or tangible form, including copies, or reproductions or other media containing such 
Confidential Information, or, if so directed by Disclosing Party, destroy all such Confidential 
Information. Recipient shall also, within ten (10) days thereafter, certify in writing that it has 
satisfied all obligations with respect to destruction. 


 
4. Ownership of Confidential Information.  All Confidential Information (including copies 
thereof) shall remain the property of the Party so disclosing, and shall be returned to that Disclosing 
Party after the Recipient’s need for it has expired, or upon the request of that Disclosing Party, and 
in any event, upon termination of this Agreement.  
 
5. Term and Termination.  This Agreement shall terminate two (2) years from the Effective 
Date of this Agreement. This Agreement may be terminated at any earlier date by mutual written 
agreement of the parties.  However, the termination of this Agreement shall not relieve either party 
of the obligations imposed by this Agreement with respect to Confidential Information disclosed 
prior to the effective date of the termination of this Agreement and the provisions of Sections 3, 4, 
5, 6 and 9 of this Agreement shall survive the termination of this Agreement for a period of  five (5) 
years from the date of its termination,  provided that the obligations of the parties with respect to 
trade secrets shall continue for the maximum period allowable under applicable law. 
 
6.  No License or Warranty.  Nothing contained herein shall be construed as granting or 
conferring any patent, copyright, trademark, or other proprietary rights, by license or otherwise, in 
any Confidential Information disclosed hereunder.  With exception of the warranty contained 
herein, no other warranties of any kind are given for the Confidential Information disclosed under 
this Agreement.  Neither party makes and representation or warranty as to the accuracy or 
completeness of any of the Information that may be disclosed, furnished or otherwise made 
available hereunder, and each of the parties agrees that neither party shall have any liability to the 
other party or any of its Representatives resulting from any use of the Information of or disclosed 
by or on behalf of the other party.  Neither party shall have any obligation to the other party for 
any action such other party may take or refrain from taking based on or otherwise attributable to 
any information (whether or not constituting Information) disclosed, furnished or otherwise made 
available to such other party hereunder. 
 
7.  Governing Law and Equitable Relief.  This Agreement shall be governed and construed 
in accordance with the laws of the State of Oklahoma, and each Recipient consents to the exclusive 
jurisdiction of the state courts located therein for any dispute arising out of this Agreement.  Both 
parties agree that an impending or existing violation of any provision of this Agreement would 
cause such Disclosing Party irreparable injury for which it would have no adequate remedy at law, 
and that such Disclosing Party will be entitled to seek immediate injunctive relief prohibiting such 
violation without the posting of bond or other security, and/or seek specific performance of 
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Recipient’s obligations under this Agreement.  Such rights of each Disclosing Party are to be in 
addition to any remedies otherwise available to Disclosing Party at law or in equity. 
 
8. Final Agreement.  This Agreement constitutes the entire agreement between the parties 
with respect to Confidential Information disclosed or learned in connection this Agreement and 
supersedes all prior and contemporaneous agreements or commitments between the parties related 
or relating thereto, whether electronic, oral, or written. No waiver of any provision of this 
Agreement will be effective unless it is in writing and signed by the party making that waiver, and 
no such waiver will constitute a waiver of any other provisions or of the same provision on another 
occasion. This Agreement may not be modified except by a separate written agreement signed by 
duly authorized representatives of both parties. 
 
9. No Assignment.  This Agreement shall not be assigned by either party without the prior 
written consent of the other.  Any assignment in violation of this Section will be void.  This 
Agreement will be binding upon the parties and their respective successors and assigns. 
 
10. Intellectual Property; No Obligation.  The Disclosing Party retains all of its rights, title, 
and interest in and to its Confidential Information, including all intellectual property and 
proprietary rights therein. The disclosure of Confidential Information to the Receiving Party does 
not grant or convey any right or license in any intellectual property or proprietary rights. The 
parties understand that nothing in this Agreement (i) requires the disclosure of any Confidential 
Information; (ii) requires either party to proceed with any transaction or relationship; or (iii) 
precludes either party from entering into a transaction with a competitor of the other party. 
 
11. Enforceability and Severability.  If any provision of this Agreement is held to be 
unenforceable, then that provision is to be construed either by modifying it to the minimum extent 
necessary to make it enforceable (if permitted by law) or disregarding it (if not permitted by law), 
and the rest of this Agreement is to remain in effect as written. The Agreement, including all of 
the remaining terms, will remain in full force and effect as if such invalid or unenforceable term 
had never been included. For the convenience of the parties, this Agreement may be executed in 
several counterparts. Each such counterpart (when so executed) shall be deemed to be an original, 
but all such counterparts taken together shall constitute one and the same instrument. 
 
12. No Implied Waiver.  Either party’s failure to insist in any one or more instances upon 
strict performance by the other party of any of the terms of this Agreement shall not be construed 
as a waiver of any continuing or subsequent failure to perform or delay in performance of any term 
hereof. 
 
13. Authority.  Each party warrants that it has the authority to enter into this Agreement and 
to lawfully make the disclosures and other obligations contemplated hereunder. 
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14. Headings.  Headings used in this Agreement are provided for convenience only and shall 
not be used to construe meaning or intent. 
 
15. Notices.  All notices, requests, and consents under or authorized by this Agreement shall 
be in writing and sent via internationally recognized delivery service or certified United States 
mail to the applicable address set forth in the introductory clause above, and shall be deemed given 
five (5) business days after being sent. Either party may change its notice address by providing 
notice of such change pursuant to this Section. 
 
16. Compliance with Laws.  Both parties shall comply with all relevant obligations under 
local, state, federal law, including federal data protection legislation, in the performance of the 
terms and obligations of this Agreement.  
 


IN WITNESS WHEREOF, the parties, by their duly authorized representatives, have executed and 
delivered this Mutual Nondisclosure Agreement as of the Effective Date. 


   
    
    
    


OKLAHOMA GAS AND ELECTRIC  __________________________________  
COMPANY 
 
Name: _______________________________ Name: _____________________________ 
 
 
Signature:  ___________________________  Signature: __________________________ 
 
 
Title: ________________________________ Title: ______________________________ 
 
 
Date: ________________________________ Date: ______________________________ 
 






Site 1

				OG&E Solar RFP Bid Summary Template (for bid opening)



				Template must be filled out for each unique Site						Dark "gold" cells have drop down lists



				Item #		Item Description		Data		Notes

				1		Bidder Identification Code				Drop Down List of OG&E issued ID code

				2		Site Identification Code		blank		Drop Down List for Site idenification

				3		Project State		blank		Drop Down List for State

				4		SPP GI Queue Study #		DISIS-xxxx-xxx		Please enter SPP GI Queue Study number. Eg. DISIS-2017-001

				5		# of bids for this Site		blank		Drop Down List for number of bids



										0		0		0		0

		0		Bid 1		Item Description		Data		Bid Code (Company ID _ Site ID _ Bid #): _blank_1

		0		_blank_1		Type of Offer		blank		Package Bids must select multiple years; Independent bids only select single year

		0				Year		Choose Year(s) -->		2022		2023		2024		2025

		0				Solar Nameplate Capacity (MWAC):		Enter MW amount in appropriate year  ------>  Min = 50 MW; 
Max = 450 MW										0

		0				Storage Nameplate Power Capacity (MWAC):		Enter MW amount in appropriate year  ------>
Must be Equal to or less than Solar MW with combined value less than 450 MW		0		0		0		0

		0				Storage Energy Capacity (MWh):		Enter Storage MWh amount in appropriate year  ------>  
Must reflect minimum 4-hour storage duration		0		0		0		0

										0		0		0		0

										FALSE		FALSE		FALSE		FALSE

										0		0		0		0

		0		Bid 2		Item Description		Data		Bid Code (Company ID _ Site ID _ Bid #): _blank_2

		0		_blank_2		Type of Offer		blank		Package Bids must select multiple years; Independent bids only select single year

		0				Year		Choose Year(s) -->		2022		2023		2024		2025

		0				Solar Nameplate Capacity (MWAC):		Enter MW amount in appropriate year  ------>  Min = 50 MW; 
Max = 450 MW										0

		0				Storage Nameplate Power Capacity (MWAC):		Enter MW amount in appropriate year  ------>
Must be Equal to or less than Solar MW with combined value less than 450 MW		0		0		0		0

		0				Storage Energy Capacity (MWh):		Enter Storage MWh amount in appropriate year  ------>  
Must reflect minimum 4-hour storage duration		0		0		0		0

										0		0		0		0

										FALSE		FALSE		FALSE		FALSE

										0		0		0		0

		0		Bid 3		Item Description		Data		Bid Code (Company ID _ Site ID _ Bid #): _blank_3

		0		_blank_3		Type of Offer		blank		Package Bids must select multiple years; Independent bids only select single year

		0				Year		Choose Year(s) -->		2022		2023		2024		2025

		0				Solar Nameplate Capacity (MWAC):		Enter MW amount in appropriate year  ------>  Min = 50 MW; 
Max = 450 MW										0

		0				Storage Nameplate Power Capacity (MWAC):		Enter MW amount in appropriate year  ------>
Must be Equal to or less than Solar MW with combined value less than 450 MW		0		0		0		0

		0				Storage Energy Capacity (MWh):		Enter Storage MWh amount in appropriate year  ------>  
Must reflect minimum 4-hour storage duration		0		0		0		0

										0		0		0		0

										FALSE		FALSE		FALSE		FALSE

										0		0		0		0

		0		Bid 4		Item Description		Data		Bid Code (Company ID _ Site ID _ Bid #): _blank_4

		0		_blank_4		Type of Offer		blank		Package Bids must select multiple years; Independent bids only select single year

		0				Year		Choose Year(s) -->		2022		2023		2024		2025

		0				Solar Nameplate Capacity (MWAC):		Enter MW amount in appropriate year  ------>  Min = 50 MW; 
Max = 450 MW										0

		0				Storage Nameplate Power Capacity (MWAC):		Enter MW amount in appropriate year  ------>
Must be Equal to or less than Solar MW with combined value less than 450 MW		0		0		0		0

		0				Storage Energy Capacity (MWh):		Enter Storage MWh amount in appropriate year  ------>  
Must reflect minimum 4-hour storage duration		0		0		0		0

										0		0		0		0

										FALSE		FALSE		FALSE		FALSE

										0		0		0		0

		0		Bid 5		Item Description		Data		Bid Code (Company ID _ Site ID _ Bid #): _blank_5

		0		_blank_5		Type of Offer		blank		Package Bids must select multiple years; Independent bids only select single year

		0				Year		Choose Year(s) -->		2022		2023		2024		2025

		0				Solar Nameplate Capacity (MWAC):		Enter MW amount in appropriate year  ------>  Min = 50 MW; 
Max = 450 MW										0

		0				Storage Nameplate Power Capacity (MWAC):		Enter MW amount in appropriate year  ------>
Must be Equal to or less than Solar MW with combined value less than 450 MW		0		0		0		0

		0				Storage Energy Capacity (MWh):		Enter Storage MWh amount in appropriate year  ------>  
Must reflect minimum 4-hour storage duration		0		0		0		0

										0		0		0		0

										FALSE		FALSE		FALSE		FALSE

										0		0		0		0

		0		Bid 6		Item Description		Data		Bid Code (Company ID _ Site ID _ Bid #): _blank_6

		0		_blank_6		Type of Offer		blank		Package Bids must select multiple years; Independent bids only select single year

		0				Year		Choose Year(s) -->		2022		2023		2024		2025

		0				Solar Nameplate Capacity (MWAC):		Enter MW amount in appropriate year  ------>  Min = 50 MW; 
Max = 450 MW										0

		0				Storage Nameplate Power Capacity (MWAC):		Enter MW amount in appropriate year  ------>
Must be Equal to or less than Solar MW with combined value less than 450 MW		0		0		0		0

		0				Storage Energy Capacity (MWh):		Enter Storage MWh amount in appropriate year  ------>  
Must reflect minimum 4-hour storage duration		0		0		0		0

										0		0		0		0

										FALSE		FALSE		FALSE		FALSE



 




Guidelines and Instructions





				2021 OG&E SOLAR RFP

				Guidelines and Instructions

				RFP Form Data





						In addition to the bid document submission, the completed RFP forms, narrative responses, BTA redline, and required additional attachments will comprise a complete Bid. 

Required data forms are included as separate worksheets of this workbook. The contents of each form and any special instructions for completing the form are described within each worksheet. All capacity data are in MWAC, unless otherwise specified.

If additional space is needed to elaborate on information requested on any form, please attach additional sheets with the heading “Form __ Question __ - Additional Information.”

If certain information is requested that does not apply to the Bid, the Bidder must indicate that the information is not applicable. If appropriate, the Bidder should explain why the information is not applicable.

Bidders must submit electronic copies of this worksheet (and all forms contained herein) in native Microsoft Excel format. In addition, Bidders may choose to submit an Adobe PDF version of the same. OG&E will only evaluate the Microsoft Excel form, unless Excel information is unclear. 
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Form A





				2021 OG&E SOLAR RFP

				Form A

				Bidder Contact Information



						Bidder Name

						Site Name

						Bidder Identification Code

						Site Identification Code

						Number of Bids at Site

												(up to six (6) Bids may be submitted per Site)



						Contact Information for Bidder

						Name

						Mailing Address



						Courier Address
(If Different)



						Telephone Number

						E-mail Address







						Alternate Contact (Optional)

						Name

						Mailing Address



						Courier Address
(If Different)



						Telephone Number

						E-mail Address
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Form B





				2021 OG&E SOLAR RFP

				Form B

				Project Description

						Bidder Name						0.0

						Site Name						0.0

						Bidder Identification Code						0.0

						Site Identification Code						0.0

						Bid # (1 through 6)										If submitting multiple Bids for the same Site, please complete separate copies of this form for 

												each. If submitting a Package Bid, please provide specifications for each tranche on separate forms using the same Bid #; a Package Bid will be counted as one Bid per Site.

						Description:

						This form requests information regarding the proposed Project for the purpose of evaluating the overall impact of the Generation Facility on the OG&E system and OG&E's cost of serving customers. If data are excluded, the evaluators may at their option elect to utilize generic characteristics consistent with the proposed Project type or, if the information should be known by the Bidder, reject the Bid as non-responsive. Some information requested may not be known by the Bidder at this time; Bidder is expected to respond to each question to the extent such information is known or can be reasonably obtained. For information not relevant due to the technology type or other characteristics of the Generation Facility, please mark as "NA," unless otherwise instructed. 
Please also see RFP document for Additional Required Attachments.

















						1)  		Project Name (if different than Site Name)



						2)  		Project Location (street address, city, state, county)







						3)		Project Location (latitude, longitude)





						4)		Generation Technology(ies)



						5)		Capacity Rating												PV				Energy Storage				Total Project

								Nameplate Capacity (MWAC)

								Nameplate Capacity (MWDC)																NA

								Expected Summer Accredited Capacity (MWAC)

								Expected Winter Accredited Capacity (MWAC)





						6)		Proposed Commercial Operation Date

																				As early as 2022, but must be no later than May 1 of the in-service years: 2023, 2024, or 2025



						7)		Transmission Interconnection and Site Information

								SPP Queue Generation Interconnection Number

								Existing or New Substation or Switchyard

								Point of Interconnection (POI) SPP Node Name and Number

								POI County Name and the Section, Township and Range 

								Interconnection Voltage (kV)

								Current Project Queue Status (specify on line below if "Other")

																				Specify "Other" (if applicable):

								Expected Interconnection Study Completion Date

								Project Site Land Ownership

								Project Site Property Size (Acres)

								Interconnection Rights-of-Way

								Start Date for Interconnection Test Energy



						8)		Describe any circumstances (e.g., due to weather/environmental conditions) under which the Generation Facility output will have to be curtailed on a predictable basis apart from planned maintenance.











						9)		PV Equipment Specifications and Information

								PV Panel Manufacturer and Model

								PV Panel Type																														Mono-facial

								Country of Manufacture																														Bi-facial

								Number of PV Modules

								PV Module Nameplate (wattDC)

								Manufacturer and Model of PV Inverters

								Number of PV Inverters

								DC / AC Ratio (Inverter Loading Ratio)

								Tracker (Single-Axis or Dual-Axis) or Fixed Tilt Designation

								Manufacture and Model of Data Control System

								Operating Characteristics: VAR, leading

								Operating Characteristics: VAR, lagging

								Number of years / months of On-site Solar Resource Data

								Instrument used for Solar Resource Data Collection



						10)		Energy Storage Equipment Specifications and Information (Solar-only Projects can leave this sub-section blank)

								Chemistry of Battery Pack

								Manufacturer and Model of Battery Pack

								Manufacturer and Model of Battery (or other Storage) Management System

								Manufacturer and Model of Power Conversion System

								Country(ies) of Manufacture

								Total Power Capacity (MW)

								Total Energy Capacity (MWh)

								Storage Duration (hours): note must be a minimum of 4 for this RFP

								Round Trip Efficiency, including losses from auxiliary loads (%)

								Maximum Depth of Discharge (%)

								C-rate (xC)

								Guaranteed Power Capacity in year 1 of operation (MW)

								Cycle Life, assuming one daily charge/discharge cycle to maximum depth of discharge

								(years to one decimal place)

								Charging from Grid Allowed (Yes/No)
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Form C





				2021 OG&E SOLAR RFP																																2021 OG&E SOLAR RFP

				Form C																																Form C

				Project Hourly Operational Profile																																Project Hourly Operational Profile

				PV only (without Energy Storage)																																PV plus Energy Storage (applicable only to Hybrid Projects)

						Bidder Name						0.0																										Bidder Name						0.0

						Bid Code						0_0_																										Bid Code						0_0_

						Description: 
Enter the expected (P50) net output profile for the Project. For Hybrid Projects, enter the profile without the Energy Storage below and the profile with Energy Storage (i.e., aggregate for the Project) to the right. Note, in addition, all Bidders are required to provide (as separate attachments) 8760-hour PV output profiles for their proposed Projects per instructions in the RFP.																																See description at left for instructions on completing the table below.









						HOURLY NET GENERATION in MWh - 12 Months by 24 Hours for Representative Day for Each Month in the First Year after Commercial Operation as an OG&E Generation Facility under this RFP																																HOURLY NET GENERATION in MWh - 12 Months by 24 Hours for Representative Day for Each Month in the First Year after Commercial Operation as an OG&E Generation Facility under this RFP





						Hour Ending		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec								Hour Ending		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						1																																1

						2																																2

						3																																3

						4																																4

						5																																5

						6																																6

						7																																7

						8																																8

						9																																9

						10																																10

						11																																11

						12																																12

						13																																13

						14																																14

						15																																15

						16																																16

						17																																17

						18																																18

						19																																19

						20																																20

						21																																21

						22																																22

						23																																23

						24																																24
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Form D





				2021 OG&E SOLAR RFP																																2021 OG&E SOLAR RFP

				Form D																																Form D

				Operational Information - PV Availability Profile																																Operational Information - Energy Storage Availability Profile (Applicable only to the Storage Portion of Hybrid Projects)



						Bidder Name						0.0																										Bidder Name						0.0

						Bid Code						0_0_																										Bid Code						0_0_

						Description:																																Description:

						The adjustment factors in each contract month will be applied to capture all expected changes in monthly PV production for variations associated with scheduled maintenance, degradation, or other changes in output. 																																The adjustment factors in each contract month will be applied to capture all expected availability changes associated with scheduled maintenance, degradation, or other changes in the energy storage system. 







				MONTHLY PV AVAILABILITY AS PROPORTION OF EXPECTED PRODUCTION																																MONTHLY ENERGY STORAGE AVAILABILITY AS PROPORTION OF EXPECTED PRODUCTION

						Enter factors in decimal format, where 1 equals no adjustment (e.g., a decrease of 2% should be entered as 0.98)																																Enter factors in decimal format, where 1 equals no adjustment (e.g., a decrease of 2% should be entered as 0.98)

						Calendar Year		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec								Calendar Year		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Year 1																																Year 1

						Year 2																																Year 2

						Year 3																																Year 3

						Year 4																																Year 4

						Year 5																																Year 5

						Year 6																																Year 6

						Year 7																																Year 7

						Year 8																																Year 8

						Year 9																																Year 9

						Year 10																																Year 10

						Year 11																																Year 11

						Year 12																																Year 12

						Year 13																																Year 13

						Year 14																																Year 14

						Year 15																																Year 15

						Year 16																																Year 16

						Year 17																																Year 17

						Year 18																																Year 18

						Year 19																																Year 19

						Year 20																																Year 20

						Year 21																																Year 21

						Year 22																																Year 22

						Year 23																																Year 23

						Year 24																																Year 24

						Year 25																																Year 25

						Year 26																																Year 26

						Year 27																																Year 27

						Year 28																																Year 28

						Year 29																																Year 29

						Year 30																																Year 30

						Year 31																																Year 31



						IMPORTANT: These factors are for specific months and years. The first entry must coincide with the commercial operation date.																																IMPORTANT: These factors are for specific months and years. The first entry must coincide with the commercial operation date.
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Form E





				2021 OG&E SOLAR RFP

				Form E

				Expected Annual Data for Cost, Performance, and Permitting



						Bidder Name		0.0

						Bid Code		0_0_

						Description:

						Please provide information, as pertinent to your Project. Units of measure are provided in parentheses in each column heading. If a category (column) of information or annual row does not pertain to your Project, please leave it blank. Though the Bidder will not be incurring these costs under a BTA, Projects will be evaluated on the level, reasonableness, and precision of these operational factors. Moreover, the data on this form may be used to support the computer simulation exercise in the price (quantitative) evaluation. Columns I through M may be left blank for Solar-only Projects. All monetary values provided should reflect nominal dollars, assuming an annual 2% rate of price inflation.











						Commercial Operation Calendar Year (under Build Transfer Agreement associated with this OG&E RFP)		Variable O&M Cost for PV System, if any ($/MWh)		Annual Fixed O&M Cost for PV System ($/MWAC)		Annual PV Electricity Output Degradation, if any (%)		Planned Maintenance Outage Time for PV System (Hours)		Capital Expenses for PV System, including Inverter Replacement ($)		Variable O&M Cost for Energy Storage System, if any ($/MWh)		Annual Fixed O&M Cost for Energy Storage System, expressed in relation to power capacity ($/MWAC)		Annual Energy Storage Output Degradation, if any (%)		Planned Maintenance Outage Time for Energy Storage System (Hours)		Capital Expenses for Energy Storage System, including Capacity Augmentation ($)

						Year 1

						Year 2

						Year 3

						Year 4

						Year 5

						Year 6

						Year 7

						Year 8

						Year 9

						Year 10

						Year 11

						Year 12

						Year 13

						Year 14

						Year 15

						Year 16

						Year 17

						Year 18

						Year 19

						Year 20

						Year 21

						Year 22

						Year 23

						Year 24

						Year 25

						Year 26

						Year 27

						Year 28

						Year 29

						Year 30

						Year 31



						IMPORTANT: These factors are for specific years. The first entry must coincide with the commercial operation date.
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Form F





				2021 OG&E SOLAR RFP

				Form F

				Critical Path Schedule 

						Bidder Name				0.0

						Bid Code				0_0_



						(1) Please provide the date by which each of the following milestones will be achieved for proposed Project:



						(i) Receipt of all Permits necessary to construct and operate the Generation Facility in final form

								Date:



						(ii) Acquisition of all required real property rights necessary for construction and operation of the Generation Facility and interconnection of the Generation Facility to the SPP grid



								Date:



						(iii) Demonstration of the financial capability (whether through third party financing to Bidder or Bidder’s own financial assets) to proceed with the development and construction of the Generation Facility, including, as applicable, Bidder’s financial obligations with respect to interconnection of the Generation Facility to the transmission network and construction of any required network upgrades









								Date:



						(iv) Issuance of a full notice to proceed by Bidder to its general contractor and commencement of construction of the Generation Facility



								Date:



						(2) Bidder’s Critical Milestones for Project



						Part 1a) Construction Permits								Part 1b) Operating Permits



















































						Part 2) Real Estate Rights
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Form G





				2021 OG&E SOLAR RFP

						Form G

						Financing Information





						Bidder Name						0.0

						Bid Code						0_0_



								1)		Bidder Legal Name:



								2)		Bidder Physical Address:





								3)		Financial/Credit Contact Person:  

										    Position Title:

										    Telephone Number:

										    E-mail Address:



								4)		Bidder Federal Tax Identification Number: 



								5)		Bidder Dun & Bradstreet Identification Number:



								6)		Bidder is (check all that apply):

										a.      Corporation

										b.      Partnership

										c.      Joint Venture

										d.      Sole Proprietorship

										e.      Limited Liability Company

										f.       Limited Liability Partnership

										g.      Other (provide or attach description)



								7)		Indicate if the bidder intends to use a guarantor. If yes, provide legal name of the guarantor.







								8)		If applicable, guarantor’s Dun & Bradstreet Identification Number:



								9)		Bidder Credit Rating Information:

												Issuer Rating		Senior Unsecured Rating		Short-Term Rating

										S&P

										Moody’s

										Fitch



								10)		If Applicable, Guarantor Credit Rating Information: 

												Issuer Rating		Senior Unsecured Rating		Short-Term Rating

										S&P

										Moody’s

										Fitch



								11)		Identify the primary financing sources for the pre-construction phase of the Project

										Common Equity:												%

										Preferred Equity:												%

										Debt:												%



								12)		Identify the primary financing sources for the construction phase of the Project

										Common Equity:												%

										Preferred Equity:												%

										Debt:												%



								13)		Does the PV portion of the proposed Generation Facility qualify for the federal investment tax credit (ITC)?

										If yes, provide the expected ITC percentage (of eligible capital costs)

										If yes, also provide the expected dollar amount of the ITC



								14)		If applicable, does the energy storage portion of the proposed Generation Facility qualify for the ITC?

										If yes, provide the expected ITC percentage (of eligible capital costs)

										If yes, also provide the expected dollar amount of the ITC





&P		&D


Page &P		&D


&9DPL Generation and Power Purchase Agreement RFP
Attachment 2 Bidder Response Forms		&9&A


&9&F		&9&A




Form H





				2021 OG&E SOLAR RFP

				Form H

				BTA Pricing



						Bidder Name						0.0

						Bid Code						0_0_

						Cells that are not applicable in this form may be left blank. Otherwise, please insert values within the boxes below.



																				Value		Date Due		Escalation Period

						1)		Total OG&E Acquisition Price ($) and Date



						2)		Land Lease and/or Royalty Costs to be Assumed by OG&E (if applicable)

										Land Lease Costs (Fixed $ per Month)

										Land Lease Costs ($ per Acre per Month)

										Land Lease Costs ($/MWh)

										Royalty Payments (% of Project Revenue)

										Annual Land Lease or Royalty Escalation Rate, after year 1 of operation (%)

										Duration that Land Lease or Royalty Payments must be Made (Years)



						3)		Land Purchase Cost ($) (if applicable)

										Is Purchase Price included in Total Acquisition Price?



						4)		Tax Agreements

								Known Payment-in-lieu-of-taxes (PILOT), Tax Abatement Agreement, or Grant?

								If Applicable, Description of Tax Agreement



						5)		Auxiliary Services Electrical Energy Costs as Estimated by Bidder to be Assumed by OG&E (if applicable)

								Auxiliary Services ($ per Month)

								Duration that Costs must be Paid (Years)



						6)		Interconnection Costs (if applicable)

								Network Upgrade Costs as Lump Sum ($)

										Are Network Upgrade Costs included in Total OG&E Acquisition Price above?

								New Facilities Costs as Lump Sum ($)

										Are New Facilities Costs included in Total OG&E Acquisition Price above?



						7)		Any Other Costs to be Assumed by OG&E (if applicable)

								Any Other Costs Not Enumerated Above ($ per Month)

								Duration that Costs must be Paid (Years)

								Description of Costs



						8)		Other

								Other Cost Comments, if any
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Data Validations



						Data Validation:



						Solar PV

						Solar PV + Battery Storage

						Data Validation:



						May-23

						May-25

						Data Validation:		Existing		Existing		New

						Data Validation:		IA FULLY EXECUTED/ON SCHEDULE		DISIS STAGE		FACILITY STUDY STAGE		IA PENDING		OTHER

						Data Validation:		Secured		Under Option		Other





































































						Data Validation:		Yes		No








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































OGE Bid Draft  
11/19/21 


 


BUILD TRANSFER AGREEMENT 


BY AND BETWEEN 


[OKLAHOMA GAS AND ELECTRIC COMPANY]1 


AND 


[SELLER] 2 
 


DATED AS OF [______________] 


 
1 Note to Draft:  Depending on whether OGE has tax appetite, it may or may not use tax equity financing in connection 
with this Agreement. In order to accommodate this potentiality, tax equity related provisions have been included and 
bracketed throughout this Agreement and will be required if OGE pursues tax equity financing.  


2Note to Draft: Seller to be designated following selection.  
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BUILD TRANSFER AGREEMENT 


THIS BUILD TRANSFER AGREEMENT (this “Agreement”) is made as of this [___] 
day of [_________], 2021 (the “Effective Date”) by and between [Oklahoma Gas and Electric 
Company], an Oklahoma corporation (“Purchaser”), and [_________, a(n) _____________] 
(“Seller”).  Seller and Purchaser are hereafter individually referred to each as a “Party” and, 
collectively, as the “Parties”. 


WITNESSETH: 


WHEREAS, Seller, through a special purpose entity known as [______], a [____] [limited 
liability company] (“Company”), desires to develop, construct and sell to Purchaser, and 
Purchaser desires to acquire and purchase from Seller, a [__] megawatt photovoltaic solar-powered 
electric generating facility in [_____] (as more specifically defined herein, the “Project”), all in 
accordance with the terms and conditions set forth in this Agreement;4 


WHEREAS, Seller owns, beneficially and of record, all of the issued and outstanding 
membership and other equity interest of any kind of Company (collectively, the “Company 
Interests”);  


WHEREAS, upon Mechanical Completion (as defined below) of the Project, Seller shall 
sell the Company Interests to Purchaser, and Purchaser shall purchase the Company Interests from 
Seller, in each case on the terms and subject to the conditions of this Agreement; 


WHEREAS, Seller and Purchaser desire for Seller to perform and complete the 
development, construction and commissioning of the Project after the Closing (as defined below) 
on the terms and subject to the conditions set forth in this Agreement; and 


NOW, THEREFORE, for and in consideration of the mutual promises and covenants 
hereinafter set forth, the Parties hereto hereby agree as follows: 


ARTICLE 1 
DEFINITIONS 


1.1 Defined Terms.  For purposes of this Agreement, the terms set forth in the 
following clauses shall have the meanings ascribed to them: 


“30% IFR Design Package” has the meaning set forth in Section 4.2.2(a). 


“30% IFR Drawings & Specifications” means, collectively, each drawing and 
specification for the Project when it is thirty percent (30%) complete. 


“60%/70% IFR Design Package” has the meaning set forth in Section 4.2.2(b). 


 
4 Note to Draft: If Seller is including storage capacity in its bid, Seller to revise this Agreement 
accordingly.  In addition, OGE reserves the right to modify this Agreement as appropriate to include 
storage, including with respect to testing, milestones, and capacity and energy requirements. 







 
 


 


-2- 
 


“60%/70% IFR Drawings & Specifications” means, collectively, each drawing and 
specification for the Project when it (other than the substation) is sixty percent (60%) complete 
and seventy percent (70%) complete with respect to the substation. 


“90% IFR Design Package” has the meaning set forth in Section 4.2.2(c). 


“90% IFR Drawings & Specifications” means, collectively, each drawing and 
specification for the Project when it is ninety percent (90%) complete. 


“AAA” has the meaning set forth in Section 21.1(c). 


“Acceptable Credit Rating” means, with respect to a Person, a Credit Rating of no less 
than (as applicable): (a) “BBB-” from S&P, or (b) “Baa3” from Moody’s, or (c) if such Person has 
a Credit Rating at such time from both S&P and Moody’s, “BBB-” from S&P and “Baa3” from 
Moody’s. 


“Actual Real Estate Expense” means, as of the Closing Date, the portion of the Purchase 
Price comprised of all annual recurring rental payments, royalties, fees and charges (other than 
real property Tax obligations) payable by Company under all Real Property Agreements for the 
thirty (30)-year period following Closing, calculated as set forth on Exhibit GG. 


“Affected System” has the meaning set forth in the Interconnection Agreement. 


“Affiliate” means, with respect to any Person, any other Person directly or indirectly 
controlling, controlled by or under common control with such Person.  For purposes of the 
immediately preceding sentence, the term “control” (including, with correlative meanings, the 
terms “controlling”, “controlled by” and “under common control with”), as used with respect to 
any Person, means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management and policies of such Person, whether through ownership of voting 
securities, by contract or otherwise.  Prior to the Closing Date, Company shall be an Affiliate of 
Seller and on and after the Closing Date, Company shall be an Affiliate of Purchaser. 


[“Affiliate Agreements” means the agreements between Company and Purchaser (or 
various Affiliates of Purchaser) necessary to operate the Project in the manner as intended by 
Purchaser, including any agreement involving the sale of energy, capacity, ancillary services 
and/or Environmental Attributes from the Project.] 


“Agreed Amount” has the meaning set forth in Section 17.4. 


“Agreement” has the meaning set forth in the Preamble. 


“APSC” means the Arkansas Public Service Commission. 


“As-Built Survey” means an as-built survey of the Project Real Property, inclusive of all 
of the improvements related to the Project, that meets the 2021 Minimum Standard Detail 
Requirements for ALTA/NSPS Land Title Surveys for as-built surveys, with certification to 
Company and Purchaser, which survey also shall depict, if applicable, the following “Table A” 
optional items: 1, 3, 4, 6(a), 8, 11, 13, 15, 16 and 19. 
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“Assets” means all assets and rights of any kind, whether tangible or intangible, real or 
personal, including land and properties (or interests therein, including rights of way, leaseholds 
and easements), buildings, equipment, machinery, improvements, fixtures, Contracts, 
Environmental Attributes, Solar Data, reports and studies (including those related to 
interconnection, environmental, cultural, resource and market matters), Permits, intellectual 
property, Inventory, Books and Records, proprietary rights, return and other rights under or 
pursuant to all warranties, representations and guarantees, cash, accounts receivable, deposits and 
prepaid expenses. 


“Assignment of Company Interests” means the Assignment of Company Interests, in the 
form attached hereto as Exhibit Q. 


“Assumed Liabilities” means the Liabilities identified in Schedule 14.10 (excluding those 
associated with the Project Contracts) and the Project Contract Liabilities. 


“Availability Test” has the meaning set forth in Exhibit FF. 


“Balance of System Agreement” means that certain [Balance of System Agreement] to 
be entered into by and between Company and the BOS Contractor.  


“Base Purchase Price” means $[____]. 


[“Beginning of Construction Certificate (Closing Date)” means that certain officer’s 
certificate from Seller, dated as of the Closing Date and in substantially the form attached hereto 
as Exhibit EE-1.     


“Beginning of Construction Certificate (Effective Date)” means that certain officer’s 
certificate from Seller, dated as of the Effective Date and in substantially the form attached hereto 
as Exhibit EE-2.]5 


“Books and Records” means any and all data, operating records, manuals, files, reports, 
correspondence, maps, surveys, books, logs, Permits, Contracts, certificates, invoices, payment 
records and other financial records, financial statements, Tax Returns (and other documents related 
to Taxes, including the Project’s eligibility for ITCs), the Organizational Documents of Company, 
and other similar documents and records relating to the Project, the Project Assets, the Company 
Interests or Company, whether in hard copy or electronic form. 


“BOS Contractor” shall be one of the approved contractors from Exhibit J that will be a 
counter-party to the Balance of System Agreement. 


“Bulk Power Systems Legal Requirements” means all Laws enacted, issued or 
promulgated by any Governmental Authority in respect of the Bulk Power Systems Order. 


“Bulk Power Systems Order” means the U.S. Executive Order 13920, on Securing the 
United States Bulk-Power System, issued May 1, 2020. 


 
5 Note to Draft: To be determined based on ITC qualification strategy.   
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“Business Day” means a Day, other than Saturday, Sunday or any Day on which banks 
located in Oklahoma City, Oklahoma or New York, New York are authorized or obligated to close. 


“Capacity Buydown Amount” means the amount equal to the product of (i) the difference 
between the Guaranteed Project Capacity and the Project Capacity expressed in kW, and (ii) 
$[_______]. 


“Capacity Test” has the meaning set forth in Exhibit FF. 


“Certificate of Final Completion” has the meaning set forth in Section 7.5.3. 


“Certificate of Final Completion (Non-Vegetation)” has the meaning set forth in 
Section 7.5.1. 


“Certificate of Mechanical Completion” has the meaning set forth in Section 7.3. 


“Certificate of Substantial Completion” has the meaning set forth in Section 7.4. 


“Change in Tax Law” means (a) any change in or amendment to the Code or another 
applicable federal income tax statute, (b) any change in, or issuance of, or promulgation of any 
temporary or final Treasury Regulations promulgated thereunder that results in any change to the 
interpretation of the Code or existing Treasury Regulations, (c) any published Internal Revenue 
Service guidance, notice, announcement, revenue ruling or revenue procedure, any technical 
advice memorandum, examination, directive or similar authority issued by the Internal Revenue 
Service Large Business and International division, and any published advice, advisory, or legal 
memorandum issued by Internal Revenue Service Chief Counsel, that applies, advances or 
articulates a new or different interpretation or analysis of any provision of the Code, any other 
applicable federal tax statute, any temporary or final Treasury Regulations promulgated 
thereunder, or any proposed Treasury Regulation promulgated thereunder if the interpretation or 
analysis of such proposed Treasury Regulation would apply prior to the issuance of the related 
final Treasury Regulation, (d) any change in the interpretation of the Code or Treasury Regulations 
by a decision of the U.S. Tax Court, the U.S. Court of Federal Claims, a U.S. District Court, a U.S. 
Court of Appeals or the U.S. Supreme Court, that applies, advances or articulates a new or different 
interpretation or analysis of federal income tax Law, (e) any written ruling, examination or 
guidance of the Internal Revenue Service issued to Purchaser or its Affiliate, or (f) any federal 
income tax legislation that is either (i) enacted or passed by either house in Congress or (ii) 
included in a bill reported out of the House Ways and Means Committee or Senate Finance 
Committee and, in each case, that is reasonably likely to be enacted into Law.  


“Change of Control”6 means: 


(A) [________________] (i) ceasing at any time to own directly at least 51% of the 
membership interests of Seller, or (ii) ceasing to control the election or appointment of a majority 


 
6Note to Draft:  Definition subject to OGE review, including due diligence of Seller’s corporate structure. 
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of the members of the board of directors, managing board or other similar governing body, if any, 
of Seller; or 


(B)  at any time prior to the Closing, Seller (i) ceasing at any time to own directly 100% of 
the membership interests of Company, or (ii) ceasing to control the election or appointment of all 
of the members of the board of directors, managing board or other similar governing body, if any, 
of Company.] 


“Change Order” means a written instrument signed by Purchaser and Seller authorizing 
a change in the Work. 


“Claim” has the meaning set forth in Section 17.3. 


“Claim Notice” has the meaning set forth in Section 17.3. 


“Claimed Amount” has the meaning set forth in Section 17.3. 


“Closing” has the meaning set forth in Section 10.1.1. 


“Closing Date” has the meaning set forth in Section 10.1.1(b). 


“Closing Payment” has the meaning set forth in Section 9.2.2(a). 


“Closing Statement” has the meaning set forth in Section 9.2.5. 


“Code” means the Internal Revenue Code of 1986, as amended. 


“Company” has the meaning set forth in the Recitals. 


“Company Interests” has the meaning set forth in the Recitals. 


“Company Permits” means all Permits (other than the State Regulatory Approval) 
required to develop, design, engineer, construct, commission, own, operate, maintain and/or 
perform routine maintenance on the Project the transfer of Company as contemplated hereunder, 
including without limitation all Permits necessary for the lawful performance of the Work.  For 
the avoidance of doubt, Company Permits does not include the FERC approvals, state regulatory 
approvals, or any Permits required to be obtained by Purchaser as a result of it being a public 
utility.  


“Component” has the meaning set forth in Section 12.3.6(d). 


“Confidential Information” has the meaning set forth in Section 16.1.1. 


“Consent” means any consent, approval, assent or authorization of, notice to, or 
designation, registration, declaration or filing with, any Person other than a Governmental 
Authority in connection with the performance of Seller’s or Company’s obligations under this 
Agreement. 


“Contested Amount” has the meaning set forth in Section 17.4. 
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“Contract” means, with respect to any Person, all powers of attorney, instruments, 
licenses, leases, agreements, contracts, obligations, offers, sale orders, purchase orders, deeds, 
easements, undertakings, understandings and commitments (whether written or oral) (a) to which 
such Person is a party, (b) under which such Person has any rights, (c) under which such Person 
has any Liability or (d) by which such Person, or any of the assets or properties owned or used by 
such Person, is bound, including, in each case, all amendments, modifications and supplements 
thereto and waivers and consents thereunder. 


“COVID-19” means the viral pneumonia named coronavirus disease 2019 (COVID-19) 
by the World Health Organization and caused by the virus named Severe Acute Respiratory 
Syndrome Coronavirus 2 (SARS-CoV-2) by the International Committee on Taxonomy of Viruses 
and any mutations thereof. 


 “Credit Rating” means the rating then assigned to a Person’s senior, unsecured long-term 
debt obligations (not supported by third party credit enhancements) by S&P or Moody’s or if such 
Person does not have a rating for its senior, unsecured long-term debt, then the rating assigned to 
such Person as an issuer rating by S&P, Moody’s or any other rating agency agreed to by the 
Parties. 


“Credit Support” means the Letter of Credit or Guaranty provided and increased by Seller 
in accordance with Section 11.1. 


“CST” means standard time or daylight savings time, as applicable to the Central Time 
Zone. 


“Day” or “day” means a calendar day. 


“Deductible Amount” has the meaning set forth in Section 17.6(b)(ii). 


“Deemed Objections” has the meaning set forth in Section 4.3.12(e). 


“Defect” or “Defective” means any equipment and materials, design, engineering or 
installation or other workmanship or service which forms a part of the Work or other Work that is 
either incomplete or that (a) does not conform to the Scope of Work; (b) is of improper or inferior 
workmanship or material; (c) contains errors or omissions in design; or (d) without extending the 
term of the Warranty Period, could reasonably be expected to adversely affect the mechanical, 
electrical or structural integrity of the Project or the normal operation of the Project, in each case, 
during the Project’s design life.   


“Defect Warranty” has the meaning set forth in Section 12.3.1. 


“Delay LDs” has the meaning set forth in Section 7.6.2. 


“Design Schedule” means the schedule set forth in the section of the Project Schedule 
labeled “Design Schedule.” 


“Development Milestones” means those key development milestones to be completed by 
Seller prior to the Firm Date as set forth on Exhibit DD.  
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“Development Milestone Target Dates” means the target dates for Seller’s completion of 
the Development Milestones all as set forth on Exhibit DD. 


“Disclosure Schedules” means the schedules referred to in this Agreement and delivered 
by Seller to Purchaser in connection with the Transactions. 


“Discount Rate” means the discount rate corresponding to Purchaser’s then-current 
average weighted cost of capital as determined by the State Regulatory Agency in Purchaser’s 
most recent rate proceeding. 


“Dispute” means any controversy, claim or dispute that arises out of or in connection with 
this Agreement or the construction, interpretation, performance, breach, termination, 
enforceability or validity of this Agreement, whether the same is based on rights, privileges or 
interests recognized by or based upon statute, contract, agreement (whether written or oral), tort, 
common law or other applicable Law.  


“Dispute Notice” has the meaning set forth in Section 21.1(a).  


“Diverse Supplier Spend” means the actual or projected compensation paid (or to be paid) 
to any Person that is recognized by the State of [_____] as a Minority Business Enterprise, a 
Women Business Enterprise, or a Disadvantaged Business Enterprise. 


“DNR” means the [Arkansas/Oklahoma] Department of Natural Resources. 


“Effective Date” has the meaning set forth in the Preamble. 


“Employee Benefit Plan” means an “employee benefit plan” within the meaning of 
Section 3(3) of ERISA, any specified fringe benefit plan as defined in Section 6039D of the Code, 
and any other bonus, incentive compensation, deferred compensation, profit-sharing, stock-option, 
stock-appreciation right, stock-bonus, stock-purchase, employee-stock-ownership, savings, 
severance, change in control, supplemental unemployment, layoff, salary-continuation, retirement, 
pension, health, life-insurance, disability, accident, group-insurance, vacation, holiday, sick-leave, 
fringe-benefit, or welfare plan, and any other employee compensation or benefit plan, Contract 
(including any collective bargaining agreement), policy, practice, commitment or understanding 
(whether qualified or non-qualified, currently effective or terminated, written or unwritten) and 
any trust, escrow or other agreement related thereto. 


“Environmental Attributes” means any and all fuel, emissions, air quality (including 
carbon, SOx and NOx) and other environmental characteristics, credits, benefits, reductions, 
offsets, allowances, certificates, green tags and attributes resulting from the generation of energy 
by the Project or the avoidance of the emission of any gas, chemical or other substance to the air, 
soil or water attributable to such generation or arising out of any requirements of Law (whether 
now existing or enacted in the future and including any benefit under the Federal Clean Air Act of 
1990), including any existing or future credits or allowances for the reduction of sulfur dioxide, 
sulfur compounds, acid rain precursors, methane, carbon monoxide, chlorinated hydrocarbons, 
carbon compounds, nitrogen-oxygen compounds, greenhouse gases, ozone precursors, particulate 
matter, metals and toxic air pollutants.  For the sake of clarity, Environmental Attributes shall 
include Renewable Energy Credits. 
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“Environmental Law” means any Law which relates to environmental quality, safety, or 
the protection of human health, ambient air, waters (including ground waters), land, wildlife or 
any endangered, threatened, candidate or special status species or habitat, or cultural resources, or 
to the manufacture, formulation, processing, treatment, storage, containment, labeling, handling, 
transportation, distribution, recycling, reuse, Release, disposal, removal, remediation, abatement 
or clean-up of any hazardous or toxic substance, waste or material, solid waste, pollutant, 
contaminant, petroleum or petroleum product, including the Comprehensive Environmental 
Response, Compensation and Liability Act, as amended, 42 U.S.C. Section 9601 et seq.; the 
Resource Conservation and Recovery Act, as amended, 42 U.S.C. Section 6901 et seq.; the Toxic 
Substances Control Act, as amended, 15 U.S.C. Section 2601 et seq.; the Clean Air Act, as 
amended, 42 U.S.C. Section 7401 et seq.; the Clean Water Act, as amended, 33 U.S.C. Section 
1251 et seq.; the Occupational Safety and Health Act, as amended, 29 U.S.C. Section 651 et seq.; 
the Endangered Species Act, as amended, 16 U.S.C. §1531, et seq.; Bald and Golden Eagle 
Protection Act, as amended, 16 U.S.C. §668, et seq.; National Environmental Policy Act, as 
amended,  42 U.S.C. Section 4321, et seq.; National Historic Preservation Act, as amended, 54 
U.S.C. §300101, et seq.), and any analogous state and local Laws. 


“Environmental Reports” has the meaning set forth in Section 14.15.2. 


“ERIS” means energy resource interconnection service (as defined in the SPP Tariff), or 
the equivalent if SPP discontinues or modifies such service. 


“ERIS and NRIS Required Deliverability Services” has the meaning set forth in the 
definition of Mechanical Completion. 


“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 


“ESA” has the meaning set forth in Section 4.2.1(i). 


“Excluded Liabilities” means (a) all Liabilities of Seller or Company or otherwise related 
to the Project or the Project Assets of any kind whatsoever (whether absolute, accrued, contingent, 
determined, determinable or otherwise), whether known or unknown, except for the Assumed 
Liabilities and Liabilities of Company that are incurred after the Closing Date; (b) any Liability 
associated with obtaining the Interconnection Agreement prior to the Closing Date; (c) any 
obligation or Liability prorated to Seller under Section 9.2.3; (d) any Liability arising in respect of 
any portion of the Project Assets with respect to which Mechanical Completion has not occurred 
unless and until Mechanical Completion occurs with respect thereto; and (e) any Liability of 
Company under the Project Contracts (including any payment obligations thereunder whether such 
payments are due prior to or after Closing but related to activities executed prior to the Closing) 
other than nonmonetary covenants and agreements of Company thereunder to be performed after 
the Closing that are incidental to the ownership of the Project and approved by Purchaser prior to 
the Closing Date by virtue of its review and approval of the Project Contracts. 


“Exempt Wholesale Generator” or “EWG” means an “exempt wholesale generator,” as 
such term is defined in Section 1262(6) of PUHCA and the FERC regulations at 18 C.F.R. § 366.1. 


“Expected Capacity” means [___] MWs.  
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“Expected Real Estate Expense” means, as of the Effective Date, the portion of the 
Purchase Price comprised of all annual recurring rental payments, royalties, fees and charges (other 
than real property Tax obligations) payable by Company under all Real Property Agreements 
calculated as set forth on Exhibit GG, which as of the Effective Date is [___________ Dollars 
($_____).] 


“FAA” means the Federal Aviation Administration. 


“FERC” means the Federal Energy Regulatory Commission. 


“FERC Regulatory Filing” has the meaning set forth in Section 16.5.2. 


“Final Completion” means that: 


(i)  the Work has achieved Final Completion (Non-Vegetation) and each 
criteria for Final Completion (Non-Vegetation) continues to be satisfied; 


(ii)  Seller has successfully completed, all Work and Punch List Items related to 
Vegetation in accordance with the Requirements; 


(iii)  Seller has provided evidence, in form and substance reasonably satisfactory 
to Purchaser, that all encumbrances against or applicable to the Project Assets have been 
released or extinguished and that there are no encumbrances arising out of the Work against 
or applicable to the Project Assets; 


(iv)  Seller has delivered conditional final lien waivers, subject only to receiving 
payment, in form and substance reasonably satisfactory to Purchaser, from all material 
Subcontractors; and 


(vi) Seller has demobilized and removed, and has caused its Subcontractors to 
have demobilized and removed, all personnel and all of Seller’s and its Subcontractors’ 
equipment, materials, and other items (including temporary structures, facilities, systems, 
and improvements and excluding, for the avoidance of doubt, Project Assets) from the Site.  


The date of Final Completion shall be determined in accordance with Section 7.5. 


“Final Completion (Non-Vegetation)” means that: 


(i) the Work has achieved Substantial Completion and each criteria for 
Substantial Completion continues to be satisfied; 


(ii) Seller has successfully completed, in accordance with the Requirements and 
free from Defects, any and all Punch List Items on the Post-Substantial Completion Punch 
List and all other Work, except for those items related to Vegetation; 


(iii) Seller has provided evidence, in form and substance reasonably satisfactory 
to Purchaser, that all encumbrances against or applicable to the Project Assets have been 
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released or extinguished and that there are no encumbrances arising out of the Work against 
or applicable to the Project Assets; 


(iv) Seller has delivered to Purchaser a complete and accurate list of all Project 
Assets; 


(v) Seller had delivered to Purchaser complete and accurate copies of 
engineering, design, and construction drawings and plans related to the Project, including 
as-built drawings and all deliverables required to be provided to Purchaser at Final 
Completion pursuant to the Scope of Work; 


(vi) Seller has delivered conditional progress lien waivers, subject only to 
receiving payment, in form and substance reasonably satisfactory to Purchaser, from all 
material Subcontractors; and 


(viii) Seller has demobilized and removed, and has caused its Subcontractors to 
have demobilized and removed, all personnel and all of Seller’s and its Subcontractors’ 
equipment, materials, and other items (including temporary structures, facilities, systems, 
and improvements and excluding, for the avoidance of doubt, Project Assets) from the Site, 
except for those items related to Vegetation.   


The date of Final Completion (Non-Vegetation) shall be determined in accordance with 
Section 7.5. 


“Final Completion Deadline” means [one hundred and eighty days (180)] days after 
Substantial Completion has occurred.  


“Final Completion Holdback Amount” the greater of (a) two hundred percent (200%) of 
the aggregate value of the Punch List Items identified on the Post-Substantial Completion Punch 
List and (b) the Minimum Final Completion Holdback Amount. 


“Final Completion (Non-Vegetation) Deadline” means [one hundred and twenty (120) 
days] after Substantial Completion has occurred.  


“Final Completion (Non-Vegetation) Notice” has the meaning set forth in Section 7.5.1. 


“Final Completion Notice” has the meaning set forth in Section 7.5.3. 


“Final Design Package” has the meaning set forth in Section 4.2.2(f). 


“Final Drawings & Specifications” has the meaning set forth in Section 4.2.2(e). 


“Final Pro Forma Title Policy” has the meaning set forth in Section 4.3.12(b). 


“Final Project Test” has the meaning set forth in Section 8.2.5. 


“Final Project Test Results” has the meaning set forth in Section 8.2.5. 


“Final Site Layout” has the meaning set forth in Section 4.3.11(b). 
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“Financial Statements” has the meaning set forth in Section 14.27.2. 


“Firm Date” means the first Business Day after Purchaser countersigns the Firm Date 
Certificate. 


“Firm Date Certificate” has the meaning set forth in Section 2.2.14. 


“Firm Date Conditions” has the meaning set forth in Section 2.1.1. 


“Firm Date Deadline” means [___________________]. 


“Force Majeure” means an event or cause that delays or prevents a Party from timely 
performing all or any portion of its obligations under this Agreement, which was not reasonably 
foreseeable or anticipated on the Effective Date, and which is not within the reasonable control of 
or caused by the fault or negligence of the Party affected thereby, and which the affected Party has 
been unable to remedy, prevent or overcome, despite the use of reasonable care or exercise of 
diligence consistent with Prudent Industry Practices.  To the extent that such event satisfies the 
requirements set forth in the preceding sentence, Force Majeure includes: acts of God, fire, flood, 
explosion, civil disturbance, sabotage, terrorism, epidemic, pandemic, hurricanes, tornadoes, 
earthquakes, landslides, washouts, boycotts, embargoes, war, action or restraint by court order or 
public or Governmental Authority. Force Majeure shall not include (a) Seller’s, Company’s or 
Purchaser’s financial inability to perform, (b) a failure of equipment except to the extent such 
failure is itself caused by Force Majeure, (c) any acts or omissions of a third party, including any 
Affiliate of a Party or any Subcontractor or other party performing a portion of the Work, unless 
the acts or omissions themselves result from Force Majeure, (d) perils of sea, (e) availability (or 
lack thereof) of spare parts except if caused by Force Majeure, (f) sabotage by employees of Seller 
or any of its Affiliates or any Subcontractor, (g) any Labor Dispute, (h) mechanical, electrical or 
control system or component failures of the Project unless caused by a Force Majeure event, (i) 
any impact on the Project as a result of COVID-19, (j) (i) actions of a Governmental Authority 
enforcing Seller’s or Company’s compliance with any Company Permit or; (ii) the failure of Seller, 
Company, or any Subcontractor to obtain or maintain, or the delay in obtaining, any Company 
Permit, (k) changes in market conditions, (l) any labor strikes, slowdowns, work stoppages, or 
other labor disruptions that is not national, regional or industry-wide and that is specific to the 
Project or the Work, (m) Seller’s ability to sell, or Purchaser’s ability to purchase the products and 
services required by this Agreement, at a more advantageous price than is provided hereunder, and 
(n) any action or restraint by court order or public or Governmental Authority due to Seller’s, any 
of its Affiliate’s (including Company) or any Subcontractor’s failure to comply with applicable 
Laws and the Company Permits. 


“FPA” means the Federal Power Act, as amended. 


“Fundamental Representations” means (a) as to Seller, the representations and 
warranties of Seller set forth in Sections 13.1, 13.3, 13.5, 13.9, 14.1, 14.3, 14.7.2, and 14.26, and 
(b) as to Purchaser, the representations and warranties of Purchaser set forth in Sections 15.1, 15.2, 
and 15.4 


“GAAP” has the meaning set forth in Section 1.2(d). 
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“Governmental Authority” means any (a) government, political subdivision, quasi-
government or regulatory authority, whether federal, state, local, foreign or international, or any 
branch, agency, instrumentality, official or entity of any such government, political subdivision, 
quasi-government or regulatory authority, (b) federal, state, local, foreign or international court, 
arbitrator or tribunal, or (c) agency, commission, authority or body exercising, or entitled to 
exercise, any administrative, executive, judicial, legislative, police, regulatory or taxing authority 
or power of any nature. 


“Guaranteed Mechanical Completion Date” means [________]. 


“Guaranteed Project Availability” means a Project Availability of [_____]. 


“Guaranteed Project Capacity” means a Project Capacity that is ninety eight percent 
(98%) of the Expected Capacity. 


“Guaranteed Substantial Completion Date” means [________]. 


“Guarantor” means a Person that (a) has an Acceptable Credit Rating or (b) has otherwise 
been approved by Purchaser in Purchaser’s sole and absolute discretion. 


“Guaranty” means a guaranty of payment and performance issued by a Guarantor either 
(a) substantially in the form of the guaranty attached hereto as Exhibit I or (b) otherwise in form 
and substance satisfactory to Purchaser in Purchaser’s reasonable discretion, it being 
acknowledged and agreed that, in the event Seller is obligated to post Credit Support pursuant to 
the terms of this Agreement and Purchaser is not satisfied with the form and substance of the 
proposed guaranty (in Purchaser’s reasonable discretion), Seller shall nevertheless be obligated to 
post the required Credit Support by means of a Letter of Credit. 


“Hazardous Material” means any: (a) hazardous waste, hazardous substance, toxic 
pollutant, hazardous air pollutant or hazardous chemical (as any of such terms may be defined 
under, or for the purpose of, any Environmental Law); (b) asbestos; (c) polychlorinated biphenyl; 
(d) petroleum or petroleum product; (e) substance defined as a pollutant or contaminant under any 
Environmental Law; or (f) other substance that under any Environmental Law requires special 
handling or notification of or reporting to any Governmental Authority in its generation, use, 
handling, collection, treatment, storage, recycling, treatment, transportation, recovery, removal, 
discharge or disposal.  


“IA Costs” means the aggregate cost borne or to be borne by Company in the design, 
engineering, construction and installation of the following in connection with the Project: all 
Interconnection Facilities (but expressly excluding the Interconnection Customer Interconnection 
Facilities), Network Upgrades (including Stand Alone Network Upgrades), and upgrades to any 
Affected System. 


“Identified MEH Damages” has the meaning set forth in Section 16.3.4(a). 


“IFR” means issued for review.  


“IFR Design Package” has the meaning set forth in Section 4.2.2(c). 
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“Incomplete Project Loss Amount” has the meaning set forth in Section 7.1.1(a)(ii)(B). 
 
“Indebtedness” of any Person means: (a) all obligations of such Person for borrowed 


money or with respect to deposits, overdrafts or advances of any kind, and all accrued but unpaid 
redemption or prepayment premiums or penalties and any other fees and expenses paid to satisfy 
such obligations; (b) all obligations of such Person evidenced by bonds, debentures, notes, 
mortgages, deeds of trust, assignments of rents, or similar instruments; (c) all obligations of such 
Person in respect of the deferred purchase price of property or services; (d) any obligations of 
others secured by (or for which the secured party has an existing right, contingent or otherwise, to 
be secured by) any Lien (other than a Permitted Lien) on any real or personal property owned or 
acquired by such Person; (e) all obligations of such Person guaranteeing any indebtedness or other 
obligation of any other Person in any manner, whether directly or indirectly; (f) all obligations of 
such Person under capital or synthetic leases, conditional sales contracts and other similar title 
retention instruments; (g) all reimbursement obligations of such Person for drawn upon letters of 
credit and other similar instruments; (h) all obligations of such Person under any interest rate 
protection agreement, swap or collar agreement or other similar agreement designed to protect a 
Person against fluctuations in interest rates or other currency fluctuation or commodity hedging 
transaction; and (i) all obligations of such Person in respect of any amount properly characterized 
as indebtedness in accordance with GAAP.  The Indebtedness of any Person shall include all 
accrued but unpaid interest, penalties and fees and other expenses with respect to such 
Indebtedness and the Indebtedness of any other Person to the extent such Person is liable therefor 
as a result of such Person’s ownership interest in or other relationship with such Person. 


“Indemnified Party” has the meaning set forth in Section 17.3. 


“Indemnifying Party” has the meaning set forth in Section 17.3. 


“Indemnity Cap” has the meaning set forth in Section 17.6(b). 


“Independent Engineer” has the meaning set forth in Section 4.3.3. 


“Independent Engineer’s Mechanical Completion Certificate” means the certificate to 
be delivered by the Independent Engineer at Closing in the form attached to this Agreement as 
Exhibit P-1. 


“Independent Engineer’s Substantial Completion Certificate” means the certificate to 
be delivered by the Independent Engineer at Substantial Completion in the form attached to this 
Agreement as Exhibit P-2.  


“Independent Engineer’s Final Completion Certificate” means the certificate to be 
delivered by the Independent Engineer at Final Completion in the form attached to this Agreement 
as Exhibit P-3. 


“Initial Project Test” has the meaning set forth in Section 8.2.2.  


“Initial Title Cure Period” means the period commencing on the delivery of the initial 
Title Commitments delivered pursuant to Section 4.3.12(a) and ending twenty (20) Business Days 
after the date of delivery of the last of Purchaser’s Title Objection Notices. 
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“Insurance Policies” has the meaning set forth in Section 14.18. 


“Intellectual Property” means domestic or foreign patent rights, trade secrets, copyrights, 
or other intellectual property and proprietary rights. 


“Intellectual Property Rights” means all patents, copyrights, trademarks, service marks, 
trade secrets and all similar and related intellectual property rights protected under any Law. 


“Interconnection Agreement” has the meaning set forth in Section 4.5.1(d)(i). 


“Interconnection Contracts” means, collectively, (a) the Interconnection Agreement, (b) 
the Other Required Deliverability Service Agreement, and (c) any other agreement between 
Company, on the one hand, and SPP, Transmission Owner and/or any owner or operator of an 
Affected System, on the other hand, that provides for the interconnection of the Project to the 
Transmission System (including any construction services agreements with SPP, Transmission 
Owner and/or any owner or operator of an Affected System). 


“Interconnection Credit Support Amount” has the meaning set forth in Section 4.9. 


“Interconnection Customer Interconnection Facilities” has the meaning set forth in the 
Interconnection Agreement. 


“Interconnection Facilities” has the meaning set forth in the Interconnection Agreement. 


“Inventory” means any and all of the parts, equipment, supplies, and other items of 
inventory intended to be used or consumed at the Project in the ordinary course of the conduct of 
the business, including (i) consumables, (ii) new, repaired, or refurbished equipment, components, 
assemblies, or sub-assemblies, (iii) spare, replacement, or other parts (including capital and non-
capital spare parts), (iv) tools, special tools, or similar equipment, and (v) all associated materials, 
supplies, and other goods and other similar items of movable property.  


“Inverter Supplier” shall be one of the approved contractors on Exhibit J that will be a 
counterparty to the Inverter Supply Agreement. 


“Inverter Supply Agreement” means that certain Inverter Supply Agreement to be 
entered into between Company and the Inverter Supplier.  


“IRS” means the United States Internal Revenue Service. 


“IRS Notices” means the guidance published by the IRS under IRS Notice 2018-59, 2018-
28 I.R.B. 96, as modified by IRS Notice 2019-43, 2019-43 I.R.B. 487 and IRS Notice 2020-41, 
2020-25 I.R.B. 954, as such may be further updated, amended, modified or superseded. 


[“IRS Private Letter Ruling” means a favorable private letter ruling (or favorable 
guidance, in the alternative) from the Internal Revenue Service for the benefit of [Purchaser], 
ruling that none of the [Project Assets] are “public utility property” within the meaning of Section 
168(i)(10) of the Code.] 
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“ITC” or “ITCs” means the energy credit derived investment tax credit under Section 48 
of the Code, and any federal grants, credits or other incentives issued or arising in lieu thereof.7 


“Key Personnel” has the meaning set forth in Section 4.3.4. 


“KW” means kilowatt. 


“Labor Dispute” means work stoppages, slowdowns, strikes, disputes, disruptions, 
boycotts, walkouts and other labor difficulties involving primarily employees of Seller or its 
Subcontractors. 


“Later-Acquired Project Real Property” means any real property interests that are (i) 
not otherwise identified on the Final Pro Forma Title Policy, (ii) acquired by Company after the 
date of the date of issuance of the Final Pro Forma Title Policy, and (iii) insured under the Title 
Policy. 


“Law” means any law, statute, constitution, treaty, policy, standard, directive, decree, 
regulation, ordinance, code, order, Permit (including any Company Permit), common law, rule, 
judgment, writ, decree, stipulation, determination, arbitration award, injunction or other restriction 
or ruling of any Governmental Authority and the binding written interpretations thereof, 
regulating, relating to or imposing liability or standards of conduct. 


“Lenders” means the lenders and/or equity investors (including any trustee or agent on 
behalf of such lenders and/or equity investors (including tax equity investors)) of any Party or any 
of its Affiliates (including Company) providing development, bridge, construction and/or 
permanent equity and/or debt financing or refinancing of the development, construction, 
ownership, leasing, operation or maintenance (including working capital) of the Project, whether 
that financing or refinancing takes the form of private or public debt or equity or any other form. 


“Letter of Credit” means an unconditional, irrevocable letter of credit issued by a 
Qualified Issuer either (a) substantially in the form of the letter of credit attached hereto as 
Exhibit H or (b) otherwise in form and substance satisfactory to Purchaser in Purchaser’s 
reasonable discretion. 


“Liability” means any and all claims, debts, liabilities, Indebtedness, obligations and 
commitments of whatever nature, whether known or unknown, asserted or unasserted, fixed, 
absolute or contingent, matured or unmatured, accrued or unaccrued, liquidated or unliquidated or 
due or to become due, and whenever or however arising (including those arising out of any Law, 
Contract or tort, whether based on negligence, strict liability or otherwise) and whether or not the 
same would be required by GAAP to be specifically identified as a liability in financial statements 
or disclosed in the notes thereto. 


“Lien” means any mortgage, pledge, assessment, security interest, encumbrance, charge, 
claim, easement, covenant, condition, lease, assignment, conditional sale or other title retention 


 
7 Note to Draft: Depending on whether certain proposed legislation is enacted, OGE may pursue PTCs in 
lieu of ITCs for the Project and if so, this Agreement will be revised accordingly. 
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agreement, defect in title, equitable interest, community property interest, option, proxy, right of 
first refusal, right of first offer or other lien or restriction of any kind or nature (whether arising by 
contract or by operation of law), including any restriction on use, voting, transfer, receipt of income 
or exercise of any other attribute of ownership. 


“Losses” has the meaning set forth in Section 17.1. 


“Lost Energy Damages” has the meaning set forth in the definition of Material Economic 
Harm Damages. 


“LWA” means an injury that results in one or more Days away from work, as defined by 
29 C.F.R. § 1904. 


“Major Subcontractor” means any Subcontractor with a Contract with Seller or Company 
with respect to the Project, the value of which is in excess of One Hundred Thousand Dollars 
($100,000). 


“Material Adverse Effect” means any event, result, occurrence, development, fact, 
change or effect of whatever nature, that, individually or in the aggregate (a) is or could reasonably 
be expected to be materially adverse to the ability of Seller or Company to consummate the 
Transactions and to satisfy all of their respective obligations contemplated by this Agreement and 
the other Transaction Documents, (b) has or could reasonably be expected to have a material 
adverse effect on the business, operations, assets, liabilities or condition (financial or otherwise) 
of Seller or Company, or (c) has or could reasonably be expected to have a material adverse effect 
on the Project or Project Assets or on ownership, development, construction, operation, use, 
maintenance or timely completion of the Project. For the avoidance of doubt, the following will 
not be considered when determining whether a Material Adverse Effect has occurred: any event, 
result, occurrence, development, fact, change or effect (or events, results, occurrences, 
developments, facts, changes or effects taken together) resulting from (i) general economic or 
political conditions, including those resulting from the effects of COVID-19, whether economic 
or otherwise, (ii) any changes in financial, banking or securities markets in general, including any 
disruption thereof or any decline in the price of any security or any market index or any change in 
prevailing interest rates; (iii) any change generally affecting the international, national or regional 
electric generating, transmission or distribution industry; (iv) any change generally affecting the 
international, national or regional wholesale or retail markets for electric power; (v) any change 
generally affecting the solar-generation energy business; (vi) any change in general regulatory or 
political conditions, including any engagements of hostilities, acts of war or terrorist activities or 
changes imposed by a Governmental Authority associated with additional security; (vii) any 
change in GAAP or other applicable accounting or auditing standards or industry standards; (viii) 
any change in the financial, banking, or securities markets (including any suspension of trading in, 
or limitation on prices for, securities on the New York Stock Exchange, American Stock Exchange, 
or Nasdaq Stock Market) or any change in the general national or regional economic or financial 
conditions; or (ix) any actions required to be taken pursuant to this Agreement, unless, in the case 
of (i) – (viii), such change, event, effect or occurrence has a disproportionate impact on the Project 
or Company as compared to other similarly situated solar development projects or Persons. 
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“Material Economic Harm Damages” means, collectively, with respect to any update(s) 
to or new Disclosure Schedules made pursuant to Section 16.3, an amount equal to the sum of (a) 
Losses incurred or reasonably expected to be incurred by Purchaser and/or Company as a result of 
such update(s) or new Disclosure Schedules, plus (b) the value of the loss of energy output and 
Environmental Attributes from the Project reasonably expected to occur as a result of such 
update(s) or new Disclosure Schedules, calculated on the basis of a net present value of 
$[__]/MWh as the Parties may reasonably agree, or in the absence of agreement, as shall be 
determined pursuant to Article 21, plus (c) the value of the loss of ITCs from the Project reasonably 
expected to occur as a result of such update(s) or new Disclosure Schedules, calculated on the 
basis of the reduced cost-basis of the Project as the Parties may reasonably agree, or in the absence 
of agreement, as shall be determined pursuant to Article 21 (the losses provided under clauses (b) 
and (c) being the “Lost Energy Damages”).  


“Material Project Contract” has the meaning set forth in Section 4.5.1(a). 


“MBR Authority” means a final non-appealable order from FERC pursuant to 
Section 205 of the FPA authorizing the sale at wholesale of electric energy, capacity and ancillary 
services at market-based rates, accepting a tariff providing for such sales, and granting such 
waivers and blanket authorizations as are customarily granted by FERC to a similarly-situated 
company that sells wholesale electric energy, capacity and ancillary services at market-based rates, 
including blanket authorization to issue securities and assume liabilities pursuant to Section 204 
of the FPA; provided that such order from FERC shall be deemed to be final and non-appealable 
upon issuance in the event that no third party intervenes in the proceeding. 


“Mechanical Completion” means that: 


(i) the Project is mechanically and electrically installed and pre-operational 
testing8 has been successfully completed; 


(ii) the components and systems of the Project have been designed, engineered, 
constructed, and installed in accordance with the Requirements, and the Project is ready to 
commence commissioning, testing, and operation per the Work; 


(iii) all required system interfaces for the Project are installed and all process 
and safety systems for the Project are ready for operational testing per the Work; 


(iv) the Post-Mechanical Completion Punch List has been approved by 
Purchaser pursuant to Section 7.3; 


(v) Seller has completed the Training; 


(vi) Seller has obtained and received (a) from SPP for the Project pursuant to 
the Interconnection Agreement, and SPP recognizes Seller and the Project as then having 
and being fully authorized to use, for at least the life of the Project, ERIS in a quantity 
equal to at least the Minimum ERIS and NRIS in a quantity equal to at least the Minimum 


 
8Note to Draft: Project testing requirements remain subject to OGE review. 
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NRIS (the “ERIS and NRIS Required Deliverability Services”), and (b) authorization 
to interconnect and deliver to the transmission system and transmit on the SPP grid, for at 
least the life of the Project, over any interval, at least [●]MWh of energy and/or to receive, 
if sought, at least [●]MW’s worth of capacity credits or other capacity-related benefits in 
SPP for the Project (the “Other Required Deliverability Services”), and each such 
Required Deliverability Service has received all necessary approvals and authorizations, is 
final and not subject to appeal or legal challenge, and is in full force and effect and available 
for immediate use by the Project and Seller; 


(vii) Seller has provided evidence, in form and substance reasonably satisfactory 
to Purchaser, that all encumbrances against or applicable to the Project Assets have been, 
or as of the Closing will be, released or extinguished and that, as of the Closing there will 
be no encumbrances arising out of the Work against or applicable to the Project Assets, or 
the Project, in each case other than Permitted Liens as of the Closing; 


(viii) Seller has completed, in accordance with the terms of this Agreement and 
free of Defects, all Work other than the completion of the Punch List Items on the Post-
Mechanical Completion Punch List established pursuant to Section 7.3 and the discharge 
of other Seller obligations under this Agreement that arise after Mechanical Completion; 


(ix) the Project is in compliance with the applicable Interconnection Contracts 
and all Laws and applicable Permits;  


(x) Seller has delivered lien waivers, in form and substance reasonably 
satisfactory to Purchaser, from all material Subcontractors with respect to all Work 
performed prior to Mechanical Completion; and 


(xi) Seller has delivered to Purchaser the Beginning of Construction Certificate 
(Closing Date) in form and substance reasonably satisfactory to Purchaser.] 


The date of Mechanical Completion shall be determined in accordance with Section 7.3. 


“Mechanical Completion Deadline” means [__________].  


“Mechanical Completion Delay LDs” has the meaning set forth in Section 7.6.1. 


“Mechanical Completion Notice” has the meaning set forth in Section 7.3. 


“MEHD Limit” means an amount equal to [__________]. 


“MEH Reduction” means the aggregate amount by which the Purchase Price is to be 
reduced at Closing pursuant to the terms of Sections 16.3.4(a) or 16.3.4(b), as applicable. 


“Milestone” means the milestones set forth on Exhibit E. 


“Minimum Guaranteed Project Availability” means a Project Availability of [_____].  
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“Minimum Guaranteed Project Capacity” means a Project Capacity that is ninety six 
percent (96%) of the Expected Capacity.   


“Minimum ERIS” means [●] MW of ERIS. 


“Minimum NRIS” means [●] MW of NRIS. 


“Minimum Final Completion Holdback Amount” means [_______] Dollars 
($[_____]).] 


“Monthly Report” has the meaning set forth in Section 4.3.5(a). 


“Moody’s” means Moody’s Investors Service, Inc. 


“MW” means megawatt. 


“MWh” means megawatt hour. 


“NDA” means the Non-Disclosure Agreement between Purchaser and [____] dated as of 
[____] (as may be amended, modified, supplemented, restated or amended and restated from time 
to time). 


“NERC” means the North American Electric Reliability Corporation. 


“Network Upgrades” has the meaning set forth in the Interconnection Agreement. 


“Non-Acceleration Justification” has the meaning set forth in Section 5.2(a)(ii). 


“Non-Compliance Comments” has the meaning set forth in Section 4.2.2(a)(i). 


“Notice” means a written communication between the Parties required or permitted by this 
Agreement. 


“Notice to Proceed” has the meaning set forth in the Balance of System Agreement. 


“NRIS” means network resource interconnection service (as defined in the SPP Tariff), or 
the equivalent if SPP discontinues or modifies such service. 


“OCC” means the Oklahoma Corporation Commission. 


“Optional Project Re-Test” has the meaning set forth in Section 8.2.4. 


“Order” means any award, decision, injunction, judgment, order, ruling, subpoena or 
verdict entered, issued, made or rendered by any court, administrative agency or other 
Governmental Authority or by any arbitrator (in each case, whether preliminary or final). 


“Organizational Documents” means with respect to any Person, the certificate or articles 
of incorporation, organization or formation and by-laws, the limited partnership agreement, the 
partnership agreement, the limited liability company agreement or the trust agreement, or such 
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other similar organizational documents of such Person, including all resolutions, written consents, 
or other authorizations or minutes of such Person. 


“OSHA Recordable Case” and “OSHA Recordable Cases” means an injury or illness 
that, per 29 C.F.R. § 1904, meets the general recording criteria. 


“Other Electric Products” means all of the services and products associated with 
capabilities or operational attributes or regulatory treatment of an electric generating unit, 
including the capability to provide ancillary services (e.g., reactive supply and voltage control), 
reserves, operational functions, and other power generation-related services and products. 


“Other Required Deliverability Services” has the meaning set forth in the definition of 
Mechanical Completion. 


“Other Required Deliverability Service Agreement” means an agreement committing 
the applicable service supplier(s) to provide or first make available to Seller the Other Required 
Deliverability Services specified in such agreement by the milestone date for Mechanical 
Completion in the Project Schedule in effect as of the date of execution of such agreement. 


“Panel Supplier” shall be one of the approved contractors on Exhibit J that will be a 
counter-party to the Panel Supply Agreement. 


“Panel Supply Agreement” means that certain Panel Supply Agreement to be entered into 
between Company and the Panel Supplier.  


“Party” or “Parties” has the meaning set forth in the Preamble. 


“Performance Standard” means (a) the requirements of prudent power contractor 
practices, (b) all applicable manufacturer’s recommendations, standards, and warranties, (c) all 
applicable requirements of Seller’s or Company’s insurance policies in respect of the Work, (d) 
all Laws and applicable Permits, including all Laws pertaining to development, design, 
engineering, procurement, financing, construction, commissioning, testing, ownership, 
possession, use, operation, health, safety, SPP Rules, NERC requirements, codes, the environment, 
taxes, land use, or labor, employment, or benefits (including employment compensation and 
benefits Laws and Laws regarding equal opportunity employment, non-segregated facilities, 
affirmative action, employment of the disabled, and utilization of small business concerns), (e) the 
Scope of Work, (f) any Project warranties, (g), the Project Contracts, and (h) all other applicable 
requirements of this Agreement and any ancillary agreement. 


“Permit Applications” has the meaning set forth in Section 14.16.5. 


“Permits” means all permits, exemptions, variances, registrations, licenses, certifications, 
authorizations, inspections, approvals, and Consents required from any Governmental Authorities. 


“Permitted Liens” means (a) any Liens for real property Taxes not yet due and/or payable, 
(b) any Liens created by Purchaser on the Project Assets, and (c) those encumbrances identified 
on Schedule 14.9.1(a). 
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“Person” means any individual, corporation, association, partnership, limited liability 
company, joint stock company, trust, unincorporated organization, joint venture, Governmental 
Authority or other entity. 


“Phase I Environmental Site Assessment” means the Phase I Environmental Assessment 
conducted in accordance with ASTM Standard Practice E1527-13 or E2247-16 for Environmental 
Site Assessments. 


“Post-Closing Proration Amount” has the meaning set forth in Section 9.2.3. 


“Post-Closing Work” has the meaning set forth in Section 12.4. 
 
“Post-Mechanical Completion Punch List” means a list of Punch List Items for the 


period from Mechanical Completion through Final Completion, prepared and established pursuant 
to Section 7.3 and as may be updated from time to time as provided therein. 


“Post-Substantial Completion Punch List” means the list of Punch List Items for the 
period from Substantial Completion through Final Completion, prepared and established pursuant 
to Section 7.4 and as may be updated from time to time as provided therein.  


“Pre-Closing Tax Period” means any Tax period or portion thereof ending immediately 
before the Closing Date and the portion of any Straddle Period ending immediately before the 
Closing Date. 


“Preliminary Pro Forma Title Policy” has the meaning set forth in Section 4.3.12(b). 


“Preliminary Site Layout” has the meaning set forth in Section 4.3.11(a). 


“Pro Forma Objection Notice” has the meaning set forth in Section 4.3.12(b). 


“Proceeding” means any suit, action, proceeding, arbitration, mediation, claim, 
investigation, hearing, or audit. 


“Project” has the meaning set forth in the Recitals. 


“Project Assets” means all personal property and other Assets (tangible and intangible) 
acquired, related to, or necessary or appropriate to execute and achieve Final Completion in 
accordance with this Agreement, including, without limitation, the following Assets: 


(a) all equipment, machinery, buildings, fixtures and improvements; 


(b) all Project Contracts; 


(c) all Permit Applications and all Company Permits; 


(d) all Books and Records; 


(e) all Project Real Property; 
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(f) all Solar Data; 


(g) the design layouts of the Project; 


(h) all Intellectual Property Rights; 


(i) the Reports and Studies; 


(j) all warranties, guarantees, licenses and indemnification rights with respect to any 
of the Project Assets; and 


(k) all emissions allowances or credits, Renewable Energy Credits or other 
environmental or financial attributes of the Project, if any. 


“Project Availability” means the Project’s availability rate, expressed as a percentage, 
determined under the Scope of Work and this Agreement pursuant to a Project Test. 


“Project Availability LDs” means $[●] for each percent (or pro rata for any fraction 
thereof) by which the Project Availability is below the Guaranteed Project Availability. 


“Project Capacity” means the aggregate net generation capacity (AC) of the Project at the 
Point of Interconnection (as defined in the SPP Tariff) at Standard Test Conditions and expressed 
in whole kW (with a fractional kW amount below 0.5 being rounded down to the nearest whole 
kW and a fractional kW amount equal to or above 0.5 being rounded up to the nearest whole kW), 
determined, under the Scope of Work and this Agreement, pursuant to a Project Test. 


“Project Contracts” has the meaning set forth in Section 4.5. 


“Project Contract Liabilities” means those liabilities and obligations of Company which 
are required to be performed and which relate to the period after the Closing under the Project 
Contracts (but not any liabilities or obligations of Company in respect of a breach of or default 
under such Contracts arising or occurring on or prior to the Closing); it being acknowledged and 
agreed that with respect to the Interconnection Contracts, shall be treated as specified in Sections 
4.8 and 4.9. 


“Project Real Property” means all real property interests held by Company under the 
Real Property Agreements. 


“Project Schedule” means the schedule set forth in Exhibit E. 


“Project Site Security Plan” has the meaning set forth in Section 12.1.1. 


“Project Test” means, with respect to the Project, [the Capacity Test, the Availability Test 
and any other tests] 9 described in the Scope of Work to determine the Project Capacity and the 
Project Availability. 


 
9Note to Draft: Project testing requirements remain subject to OGE review and may include additional tests. 
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“Project Test Contractor” means [________] or such other contractor with experience 
and the ability to conduct solar photovoltaic electric generating facility performance testing as 
Purchaser and Seller may reasonably agree. 


“Project Test Report” has the meaning set forth in Section 8.1.5. 


“Project Test Results” has the meaning set forth in Section 8.1.5. 


“Project Warranty” has the meaning set forth in Section 12.3.2. 


“Prudent Industry Practices” means the implementation and exercise of those practices, 
methods, standards, and the performance of the Work, in accordance with the degree of judgment 
and skill that is ordinarily possessed and exercised by (and generally accepted as being appropriate 
for) nationally recognized engineering, procurement and construction professionals of good 
standing and who are performing work for solar projects which are of similar scope, nature and 
complexity as the Project; which shall include, without limitation, those practices, methods and 
standards as are commonly used in performing work and services of a nature similar to the Work, 
which in the exercise of reasonable judgment by those experienced in the turnkey solar power 
generation industry and in light of the facts known at the time a decision was made, are considered 
good, safe, reliable and prudent practices, methods and standards. 


“Punch List Item” means an item that is minor in nature (i.e., an item the non-completion 
of which will not affect the safe, reliable, efficient, and continuing ownership, possession, use, 
operation, maintenance, or repair of the Project in accordance with the Requirements), is part of 
the Work, and has not been completed as of Mechanical Completion or Substantial Completion, 
as applicable.  Without limiting the foregoing, no item or matter that may prevent the Project from 
achieving Substantial Completion or may cause an outage of, or a reduction in the production or 
delivery of electrical power from the Project or is by design an integral part of a system required 
for operation of the Project may be considered a Punch List Item. 


“Purchase Price” has the meaning set forth in Section 9.2. 


“Purchaser” has the meaning set forth in the Preamble. 


“Purchaser Burdensome Condition” means any requirement, term, obligation, condition 
or other measure imposed on Purchaser, Company or any of the Project Assets by a Governmental 
Authority in connection with the State Regulatory Approval that, individually or in the aggregate 
with all other such requirements, terms, obligations, conditions or other measures, (a) requires the 
sale or divestiture of any Project Assets or of any assets or businesses of Purchaser, (b) would 
reasonably be expected to be materially adverse to Purchaser’s ability to construct, own or operate 
the Project or other assets or businesses of Purchaser, (c) would prohibit or materially limit the 
ownership, leasing, licensing, construction, operation, or maintenance of any portion of the Project 
or other assets or businesses of Purchaser, (d) would reasonably be expected to create an undue 
risk that any of Purchaser’s Affiliates would suffer adverse ratemaking consequences as a result 
of conditions contained in the State Regulatory Approval, or (e) would otherwise reasonably be 
expected to have a material adverse effect on Purchaser. 
 


“Purchaser Closing Conditions Precedent” has the meaning set forth in Section 10.2.2. 
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“Purchaser Default” has the meaning set forth in Section 19.2.1. 


“Purchaser Indemnified Party” has the meaning set forth in Section 17.1. 


“Purchaser Responsibility Firm Date Conditions” means the Firm Date Conditions set 
forth in 2.2.15 through Section 2.2.18.  


“Purchaser’s Knowledge” means the (a) actual knowledge of any of [_______], 
[_______] or [________], and each successor thereto and (b) the knowledge that any such Person 
referred to in clause (a) above, as a prudent business person, would have obtained after making 
due inquiry with respect to the particular matter in question.  


“Purchaser’s Representative” has the meaning set forth in Section 6.2. 


“Qualified Issuer” means a U.S. commercial bank (or a foreign bank with a U.S. branch) 
having total assets of at least One Billion Dollars ($1,000,000,000) and a Credit Rating of no less 
than (as applicable): (a) “A-” from S&P, or (b) “A3” from Moody’s, or (c) if such bank has a 
Credit Rating at such time from both S&P and Moody’s, “A-” from S&P and “A3” from Moody’s. 


“Real Estate Expense Cost Difference” means the difference between the Expected Real 
Estate Expense and the Actual Real Estate Expense; provided that if the Real Estate Expense Cost 
Difference is an amount less than zero Dollars, the Real Estate Expense Cost Difference shall equal 
zero Dollars ($0).  


“Real Property Agreement Counterparty” means the counterparty to any Real Property 
Agreement. 


“Real Property Agreements” has the meaning set forth in Section 4.5.1(d)(ii). 


“Recovery Plan” has the meaning set forth in Section 7.1.2. 


“Release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, 
injecting, escaping, leaching, dumping, or disposing. 


“Renewable Energy Credits” or “RECs” means a certificate, credit, allowance, green tag, 
or other transferable indicia, howsoever entitled, allocated, assigned or otherwise awarded or 
certified by any Governmental Authority, program administrator, certification board or similar 
entity in connection with the production or generation of each MWh of energy from the Project. 


“Reports and Studies” means any and all surveys, plans, studies, test results, analyses, 
environmental monitoring, and other reports prepared by Seller or Company (or on their behalf) 
in connection with the Project, the Project Assets or the Project Real Property (including any 
reports and studies related to endangered species, cultural resources and any other matters 
addressed under or with respect to the Requirements). 


“Required Deliverability Service” means the ERIS and NRIS Required Deliverability 
Services and the Other Required Deliverability Services. 
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“Required Project Re-Test” has the meaning set forth in Section 8.2.2. 


“Requirements” has the meaning set forth in Section 4.1. 


“Response Notice” has the meaning set forth in Section 17.4. 


“Restricted Period” has the meaning set forth in Section 2.7. 


“Rules” has the meaning set forth in Section 21.1(c). 


“S&P” means Standard & Poor’s, a division of the McGraw Hill Companies. 


[“Safe Harbor Equipment” means the equipment for the Projects that is intended to 
qualify the Projects for a 2019 start construction year under the “Five Percent Safe Harbor” (as 
defined by the IRS Notices).]10 


“Schedule B Exceptions” means the exceptions to title as noted on Schedule B of the Final 
Pro Forma Title Policy. 


“Scope of Work” means the document included as Exhibit A. 


“Secondary Title Cure Period” means the period commencing on the expiration of the 
Initial Title Cure Period and ending on [_____________]. 


“Seller” has the meaning set forth in the Preamble. 


“Seller Closing Conditions Precedent” has the meaning set forth in Section 10.2.3. 


“Seller Deadlines” means, collectively, the Mechanical Completion Deadline, the 
Substantial Completion Deadline, Final Completion (Non-Vegetation) Deadline and the Final 
Completion Deadline.  


“Seller Default” has the meaning set forth in Section 19.1.1. 


“Seller Firm Date Termination Payment” means [$______________]. 


 “Seller FM Notice” has the meaning set forth in Section 7.7.2(b)(i). 


“Seller Indemnified Party” has the meaning set forth in Section 17.2. 


“Seller’s Knowledge” means the (a) actual knowledge of any of [_______], [_______] or 
[________], and each successor thereto and (b) the knowledge that any such Person referred to in 
clause (a) above, as a prudent business person, would have obtained after making due inquiry with 
respect to the particular matter in question. 


 
10 Note to Draft:  Subject to ITC qualification strategy. 
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“Seller’s Release” means Seller’s Release in the form attached hereto as Exhibit R. 


“Seller’s Representative” has the meaning set forth in Section 4.3.4. 


“Seller Responsibility Firm Date Conditions” means the Firm Date Conditions set forth 
in Section 2.2.1 through Section 2.2.14.  


“Site” means the parcel(s) of real property on which the Project shall be constructed. 


“Solar Data” has the meaning set forth on Schedule 14.17. 


“Solar Panel” means those certain complete solar panels and associated equipment 
provided pursuant to the Panel Supply Agreement. 


“SPP” mean the Southwest Power Pool, Inc. 


“SPP Rules” means, collectively, (i) the SPP Tariff and (ii) all other applicable binding 
policies, rules, guidelines, procedures, protocols, standards, criteria, instructions, directives, and 
requirements of SPP. 


“SPP Tariff” means the SPP Open Access Transmission, Energy and Operating Reserve 
Market Tariff on filed with FERC. 


[“Special Use Permit” means a conditional or special use permit issued by [_____] 
authorizing Company to develop, construct and operate the Project.]11 


“Stand Alone Network Upgrades” has the meaning set forth in the Interconnection 
Agreement. 


“Standard Test Conditions” means an irradiance in the plane of the photovoltaic panel 
tilt angle of one thousand (1,000) W/m2 and a photovoltaic cell operating temperature of twenty-
five degrees Celsius (25°C) and such other test conditions mutually agreed in writing by authorized 
representatives of Seller and Purchaser.  


“State Regulatory Agency” means the [APSC/OCC], or any successor agency.12 


“State Regulatory Approval” means a final, non-appealable written order of the State 
Regulatory Agency that (i) authorizes the construction of the Project pursuant to this Agreement 
and all of the transactions and obligations set forth in this Agreement of both Parties; (ii) issues to 
Purchaser such approvals and certificates related hereto that Purchaser deems reasonably necessary 
and advisable; and (iii) does not contain any Purchaser Burdensome Condition. 


“State Renewable Energy Incentives” means state or local Tax credits, Tax abatements, 
grants, rebates, subsidized financing or other state or local payments, benefits or subsidies relating 


 
11 Note to Draft: Definition to be modified based on applicable state and local requirements. 


12 Note to Draft:  State regulatory definitions and provisions to be modified based on the location of the Project. 
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to operation or ownership of the Project, the property of the Project, the characteristics of 
equipment used in the Project, the sale or production of electricity from (or output of) the Project 
or the emissions avoided by the Project; provided, however, State Renewable Energy Incentives 
shall not include state or local property Tax incentives arising during the construction period and 
not related to ownership of the Project during operation. 


“Straddle Period” means any Tax period that includes but does not end on the day 
immediately before the Closing Date.  In the case of any Straddle Period, the amount of any Taxes 
for the Pre-Closing Tax Period based on net income, gross income, gross receipts, margin or any 
similar basis shall be the amount of such Taxes that would have been due had the relevant Straddle 
Period ended immediately prior to the Closing Date.  In the case of any Straddle Period, the amount 
of any Taxes (other than Taxes described in the immediately foregoing sentence and Transfer 
Taxes) for the Pre-Closing Tax Period based solely on a periodic basis with respect to the assets 
or capital shall be multiplied by a fraction, the numerator of which is the number of calendar days 
in the portion of the Straddle Period ending immediately prior to the Closing Date and the 
denominator of which is the number of calendar days in the entire Straddle Period. 


“Subcontract” means any Contract for the benefit of the Project entered into by Seller or 
Company and a Subcontractor, or entered into by the BOS Contractor and another Subcontractor.  


“Subcontractor” means any subcontractor or supplier party to a Contract with Seller, 
Company, the BOS Contractor, and any Person who has a direct agreement or other arrangement 
with Seller, Company or the BOS Contractor to perform a portion of the Work or to supply 
materials, equipment or other items in relation to the Work, as well as any subcontractors, suppliers 
or vendors of any such Person of any tier. 


“Subcontractor Warranties” means all unexpired warranties, indemnities, and 
guarantees made or given by Subcontractors (including manufacturers, vendors, service providers, 
suppliers, architects, engineers, and consultants), or others in connection with or relating to the 
Project. 


[“Substantial Completion” means that: 


(i)  the Work has achieved Mechanical Completion and all of the requirements 
for Mechanical Completion remain satisfied; 


(ii)  Seller has designed, engineered, constructed and completed, in accordance 
with the Requirements and free from Defects, all Work other than the completion of the 
Punch List Items on the Post-Substantial Completion Punch List and the discharge of other 
Seller obligations under this Agreement concerning the Work following Substantial 
Completion; 


(iii)  the Project has successfully completed start up and commissioning in 
accordance with the Requirements; 


(iv)  the Project has achieved, after the Closing, initial synchronization with the 
Transmission System, as contemplated by the Interconnection Agreement, and is available 
for normal and continuous operation and fully capable of reliably producing energy, 







 
 


 


-28- 
 


capacity, capacity-related benefits, and Other Electric Products as contemplated by this 
Agreement and delivering the same to the transmission system at the Point of 
Interconnection (as defined in the SPP Tariff); 


(v)  the Project is in compliance with the applicable Interconnection Contracts 
and all Laws and applicable Permits; 


(vi)  the Project’s meteorological stations and field sensors (collectively, the 
Project’s local control system (LCS)), communications, and telemetry equipment required 
by the Scope of Work or other provisions of this Agreement or any ancillary agreement (a) 
have been properly programmed, installed, and interconnected to the appropriate 
Transmission Owner equipment and systems, (b) have been commissioned and tested, and 
(c) have demonstrated that they are fully capable of (1) safely, accurately, and reliably 
transmitting real-time data to the Transmission Owner and (2) allowing for the receipt and 
use of such data by the Transmission Owner, in each case, in accordance with the Scope of 
Work and the Requirements; 


(vii)  (A) Seller, the Project Test Contractor, and the Project shall have 
successfully performed and completed the most recent Project Test in accordance with the 
requirements of this Agreement, as verified by Purchaser, (B) Seller shall have delivered 
to Purchaser (1) the Final Project Test Results for such Project Test, as prepared and 
certified by the Project Test Contractor in accordance with the requirements of this 
Agreement, showing a Project Capacity equal to at least the Minimum Guaranteed Project 
Capacity, a Project Availability equal to at least the Minimum Guaranteed Project 
Availability, and the Project’s and Seller’s satisfaction of the other requirements for 
passing the applicable Project Test, (2) all certifications, approvals, data, documents, and 
instruments required to be provided under this Agreement in connection with such Project 
Test Results, (3) if such Final Project Test Results show a Project Capacity less than the 
Guaranteed Project Capacity, a writing signed by Seller acknowledging its obligations to 
pay to Purchaser, the Capacity Buydown Amount, and (4) if such Final Project Test Results 
show a Project Availability less than the Guaranteed Project Availability, a writing signed 
by Seller acknowledging its obligations to pay to Purchaser, the Project Availability LDs;  


(viii)  Seller has provided evidence, in form and substance reasonably satisfactory 
to Purchaser, that all encumbrances against or applicable to the Project Assets have been, 
or as of the Substantial Completion Deadline will be, released or extinguished and that, as 
of the Substantial Completion Deadline, there will be no encumbrances arising out of the 
Work against or applicable to the Project Assets; 


(ix)  Seller has delivered conditional progress lien waivers, subject only to 
receiving payment, in form and substance reasonably satisfactory to Purchaser, from all 
material Subcontractors with respect to all Work performed prior to Substantial 
Completion; 


(x)  the Post-Substantial Completion Punch List has been approved by 
Purchaser pursuant to Section 7.4; 







 
 


 


-29- 
 


(xi)  Seller has completed the Training; 


(xii)  Seller has provided all ITC documentation reasonably requested by 
Purchaser to Purchaser; and 


 (xiii)  Seller has delivered a report (a copy of which shall have been delivered to 
Purchaser at least thirty (30) days prior to the anticipated date of Substantial Completion) provided 
by the Independent Engineer bringing down the report delivered prior to the Closing Date and 
addressing construction completion activities, which report will not include any material adverse 
change in the conclusions given in the prior report, accompanied by a letter executed by the 
Independent Engineer permitting Purchaser [and the tax equity investor(s)] to rely on such report, 
in form and substance reasonably satisfactory to Purchaser. 13 


The date of Substantial Completion shall be determined in accordance with Section 7.4. 


“Substantial Completion Deadline” means [______________]. 


“Substantial Completion Delay LDs” has the meaning set forth in Section 7.6.2. 


“Substantial Completion Notice” has the meaning set forth in Section 7.4. 


“Substantial Completion Payment” has the meaning set forth in Section 9.2.2(b). 


“Support and Affiliate Obligations” means any and all obligations relating to deposits, 
guaranties, letters of credit, bonds, indemnities, or other credit assurances of a comparable nature 
(including cash posted as credit support) made or issued by or on behalf of Seller or any of its 
Affiliates solely for the benefit of Company and which are intended to remain in effect after the 
Closing Date. 


“Tax” and “Taxes”  means (a) any and all federal, state, local or foreign taxes, fees, levies, 
duties, tariffs, imposts and other charges of any kind (whether or not imposed on Seller or on any 
of its Affiliates), imposed by any Governmental Authority or taxing authority, including taxes or 
other charges on, measured by, or with respect to income, franchise, windfall or other profits, gross 
receipts, property, sales, use, capital stock, payroll, employment, social security, workers’ 
compensation, unemployment compensation or net worth; taxes or other charges in the nature of 
excise, withholding, ad valorem, stamp, transfer, unclaimed property, value-added or gains taxes; 
license, registration and documentation fees; and customs duties, tariffs and similar charges; (b) 
any Liability for the payment of any amounts of the type described in (a) as a result of being a 
member of, or a successor member of, an affiliated, combined, consolidated or unitary group for 
any taxable period; (c) any Liability for the payment of any amounts of the type described in (a) 
as a result of being a person required by applicable Law to withhold or collect taxes imposed on 
another person; (d) any Liability for the payment of amounts of the type described in (a), (b) or (c) 
as a result of being a transferee of, or a successor in interest to, any person (whether pursuant to a 


 
13Note to Draft:  Additional conditions for achieving Substantial Completion may be appropriate depending on the 
particular proposed Project, Purchaser’s need to capture certain benefits or attributes from the Project and other 
Purchaser requirements for the Project, and Purchaser’s diligence. 
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merger, conversion, liquidation or otherwise) or as a result of an express or implied obligation to 
indemnify any person; and (e) any and all interest, penalties, additions to tax and additional 
amounts imposed in connection with or with respect to any amounts described in (a), (b), (c) or 
(d), whether disputed or not. 


“Tax Equity Financing” has the meaning set forth in in Section 2.2.16. 


“Tax Representations” means the representations and warranties of Seller set forth in 
Sections 14.11 and 14.12. 


“Tax Return” means any return, claim for refund, report, statement, form, declaration, 
information returns or other documentation (including any additional or supporting material, 
schedules, attachments, statements and any amendments or supplements) filed, supplied or 
maintained, or required to be filed, supplied or maintained, with respect to or in connection with 
the calculation, determination, assessment or collection of any Taxes. 


“Termination Payment” has the meaning set forth in Section 19.1.2. 


“Third Party Claim” has the meaning set forth in Section 17.7(a). 


“Third Party Claim Response Period” has the meaning set forth in Section 17.7(a). 


“Third Party Tax Claim” has the meaning set forth in Section 18.7. 


“Tier I IFRs” means those portions of the IFR Drawings & Specifications identified in 
Exhibit B attached hereto. 


“Title Commitments” means preliminary title commitments prepared by the Title Insurer 
with respect to Company’s leases, easements and fee interests granting Company interests in and 
to the Project Real Property. 


“Title Insurer” means [__________]. 


“Title Objection Notice” has the meaning set forth in Section 4.3.12(a). 


“Title Policy” has the meaning set forth in Section 10.2.2(j). 


“Title Policy Endorsements” means the standard ALTA endorsements listed on Exhibit U 
attached hereto plus any other endorsements reasonably requested by Purchaser. 


“Total Recordable Incident Rate” means the safety performance metric calculated by 
multiplying the total number of OSHA Recordable Cases by 200,000 and then dividing the 
production by the total number of field hours worked by all workers (employees plus contractors). 


“Training” means the training required by the Scope of Work. 
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“Transaction Documents” means this Agreement, the Assignment of Company Interests, 
the Seller’s Release and any Credit Support.14 


“Transactions” means all of the transactions provided for in, or contemplated by, this 
Agreement and the other Transaction Documents, including the Closing, and the rights and 
obligations of the Parties from and after the Closing (including Seller’s obligation to achieve 
Substantial Completion), and the execution, delivery and performance of each Party’s obligations 
under this Agreement and the other Transaction Documents. 


“Transfer Tax” means any and all transfer, documentary, excise, sales, use, value added, 
stamp, duty, registration, filing, real property transfer, recording, securities transaction or other 
similar Taxes and fees (including penalties and interest) if any, arising out of or in connection with 
the Transactions, including the sale of the Company Interests to Purchaser pursuant to this 
Agreement. 


“Transmission Owner” means [___________________]. 


“Transmission System” has the meaning set forth in the Interconnection Agreement. 


“Treasury Regulations” means the United States Treasury Regulations promulgated 
under the Code. 


“USFWS” has the meaning set forth in Section 4.2.1(i). 


“Vegetation” means the treatment of land (other than buildings) being a site or part of a 
site in respect of which an outline planning permission is granted, for the purpose of enhancing or 
protecting the amenities of the site and the area in which it is situated and includes screening by 
fences, walls or other means, the planting of trees, hedges, shrubs or grass, the formation of banks, 
terraces or other earthworks, the laying out of gardens or courts, and the provision of other amenity 
features. 


“Warranty” has the meaning set forth in Section 12.3.2. 


“Warranty Period” has the meaning set forth in Section 12.3.3. 


“Warranty Work” has the meaning set forth in Section 12.3.6(a). 


 “Work” means all development, design, engineering, inspection, procurement, 
construction, testing and other services and items that are necessary or appropriate to execute and 
complete the Project in accordance with the Requirements. 


1.2 Rules of Interpretation.  Unless otherwise expressly provided or unless required 
by the context in which any term appears: 


 
14 Note to Draft:  Additional transaction documents to be added following due diligence. 
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(a) capitalized terms used in this Agreement shall have the meanings specified 
in this Article 1 and if not defined herein, the meaning given to such term in accordance 
with Prudent Industry Practices; 


(b) the singular shall include the plural and the plural shall include the singular; 


(c) all references to a Person shall include a reference to such Person’s 
successors and permitted assigns; 


(d) all accounting terms not specifically defined herein shall be construed in 
accordance with generally accepted accounting principles in the United States of America 
as in effect from time to time (“GAAP”), consistently applied; 


(e) references to this Agreement shall include a reference to all Recitals, 
Schedules and Exhibits hereto, as the same may be amended, modified, supplemented or 
replaced from time to time; 


(f) references to any agreement, document or instrument shall mean a reference 
to such agreement, document or instrument as the same may be amended, modified, 
supplemented or replaced from time to time; 


(g) references to applicable Laws or Permits shall mean a reference to such 
applicable Laws or Permits as the same may be amended, modified, supplemented or 
restated and be in effect from time to time, including rules and regulations promulgated 
thereunder; 


(h) references to Articles, Sections, the Preamble, the Recitals, Schedules and 
Exhibits are references to Articles, Sections, the Preamble, the Recitals, Schedules, and 
Exhibits of this Agreement; 


(i) as used in this Agreement, the words “include” and “including,” and 
variations thereof, shall not be deemed to be terms of limitation, but rather shall be deemed 
to be followed by the words “without limitation”; 


(j) the terms “hereof”, “herein”, “hereunder”, “hereby” and “herewith” and 
words of similar import will, unless otherwise stated, be construed to refer to this 
Agreement as a whole and not to any particular provision of this Agreement; 


(k) the word “or” will have the inclusive meaning represented by the phrase 
“and/or;” and “shall” and “will” mean “must,” and shall have equal force and effect and 
express an obligation; 


(l) the phrase “to the extent” shall mean “the degree by which” and not “if”; 
and 


(m) references to any amount of money shall mean a reference to the amount in 
United States Dollars. 
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1.3 No Construction Against Drafter.  Each Party acknowledges that it was 
represented by counsel in connection with this Agreement and the other Transaction Documents 
and that it or its counsel reviewed and revised this Agreement and the other Transaction 
Documents and that any rule of construction to the effect that ambiguities are to be resolved against 
the drafting Party shall not be employed in the interpretation of this Agreement or any of the other 
Transaction Documents. 


ARTICLE 2 
CONDITIONS PRECEDENT TO FIRM DATE 


2.1 Effectiveness of Agreement; No Obligation to Purchaser Prior to Firm Date.   


2.1.1 No Obligation to Purchase Prior to Firm Date.  Unless and until all 
conditions set forth in Section 2.2 (the “Firm Date Conditions”) have been satisfied (or waived 
in writing by Purchaser), and Seller shall have executed and delivered to Purchaser a Firm Date 
Certificate in accordance with Section 2.1.2, and Purchaser shall have countersigned such Firm 
Date Certificate, Purchaser shall have no obligation to purchase the Project or any Project Assets 
or pay the Purchase Price or any other amounts to Seller hereunder.  


2.1.2 Seller’s Delivery of Firm Date Certificate.  Within five (5) Business Days 
following the satisfaction of the Firm Date Conditions, Seller shall deliver to Purchaser the Firm 
Date Certificate duly executed by an authorized representative of Seller.  


2.1.3 [Beginning of Construction Certificate. Purchaser’s obligation to 
countersign this Agreement, and the effectiveness of this Agreement, shall be subject to 
Purchaser’s receipt from Seller of the Beginning of Construction Certificate (Effective Date).] 


2.2 Conditions Precedent to Firm Date.  Subject to any other applicable provisions 
hereof, the Firm Date, and Seller’s obligation to execute the Firm Date Certificate, shall be subject 
to fulfillment (or waiver in writing by Purchaser) of each of the following conditions precedent:  


2.2.1 Company Permits.  Seller shall have obtained all Company Permits set 
forth on Schedule 14.16, excluding only such Company Permits that are of a type that are routinely 
granted on application and would not normally be obtained before the commencement of 
construction of the Project, as indicated on Schedule 14.16.  Such Company Permits (i) shall be in 
full force and effect, (ii) shall not be subject to any restriction, condition, limitation or other 
provision that is not acceptable to Purchaser and (iii) shall have passed any fixed period for appeal 
or review of the issuance thereof.  Seller shall have delivered full and complete copies of all of the 
same to Purchaser.    


2.2.2 Acquisition of Site and Additional Real Estate Interests.  All Real Property 
Agreements which are necessary to develop, construct and operate the Project have been obtained 
by Seller or Company and executed by all parties thereto.  Seller shall have cured all objections 
identified in each Title Objection Notice and in the Pro Forma Objection Notice, and Purchaser 
shall have approved the Final Pro Forma Title Policy, all as provided in Section 4.3.12.   


2.2.3 Environmental Reports.  Seller shall have delivered to Purchaser copies of 
one or more Phase I Environmental Site Assessment covering the Project Real Property, and copies 
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of all other Environmental Reports in Seller’s or its Affiliates’ possession, all of which shall be in 
form and substance acceptable to Purchaser and listed on Schedule 14.15.2.  


2.2.4 Interconnection Agreement.  A final draft of the Interconnection 
Agreement has been tendered by Transmission Owner and SPP which (x) specifies a conditional 
network resource interconnection service (NRIS) of [_____] or more and (y) Purchaser reasonably 
determines that transmission-related contingent facilities specified in the Interconnection 
Agreement do not restrict the long-term availability of such NRIS service. 


2.2.5 Material Project Contracts.  Seller shall have provided the final written list 
of the Material Project Contracts.   


2.2.6 IFR Drawings & Specifications.  The [90%] IFR Drawings & 
Specifications]15 shall have been prepared in accordance with Section 4.2.2.  


2.2.7 Local Tax Incentives.  Seller shall secure any property related tax 
incentives that are available where the Project is located, with conditions and terms reasonably 
acceptable to Purchaser.    


2.2.8 Inverter Supply Agreement, Panel Supply Agreement and Balance of 
System Agreement.  Seller shall have entered into (i) the Panel Supply Agreement, substantially 
in the form attached hereto as Exhibit V, (ii) the Balance of System Agreement, substantially in 
the form attached hereto as Exhibit W, and (iii) the Inverter Supply Agreement, substantially in 
the form attached hereto as Exhibit X, and none of the foregoing shall contain any changes or 
deviations from the forms attached hereto as Exhibits V-X unless Purchaser has approved such 
changes in writing. 


2.2.9 Representations and Warranties.  All representations and warranties of 
Seller contained herein shall be true and correct in all respects at and as of the Firm Date as though 
such representations and warranties were made on and as of the Firm Date, except to the extent 
that any such representation or warranty is made as of a specified date (other than the Firm Date), 
in which case such representation or warranty shall have been true and correct in all respects as of 
such specified date.   


2.2.10 Covenants.  Seller shall have performed and complied with the 
agreements, covenants and obligations required by this Agreement to be performed or complied 
with by Seller at or before the Firm Date.   


2.2.11 No Material Adverse Effect.  No Material Adverse Effect shall have 
occurred.   


2.2.12 Credit Support.  Seller shall have provided to Purchaser the credit support 
required to be provided as of the Firm Date pursuant to Section 11.1.2.  


 
15 Note to Draft: Level of completion here depends on the Design Schedule.  
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2.2.13 Development Milestones.  The Development Milestones have been 
satisfied. 


2.2.14 Certificate of Seller.  Seller shall have delivered to Purchaser a certificate 
executed by an officer of Seller in a form acceptable to Purchaser, dated as of the Firm Date, 
representing and certifying in such detail as Purchaser may reasonably request that the conditions 
specified in Section 2.2 have been fulfilled (the “Firm Date Certificate”).   


2.2.15 State Regulatory Approval(s).  Issuance by the State Regulatory Agency 
of the State Regulatory Approval.16 


2.2.16 [Tax Equity Financing.  Purchaser has obtained binding commitments for 
all necessary tax equity financing needed for Purchaser to acquire the Project (the “Tax Equity 
Financing”) and Purchaser has obtained a private letter ruling from the IRS in connection with 
the Tax Equity Financing.] 


2.2.17 Change in Tax Laws.  Purchaser has determined that there has not been a 
Change in Tax Law since the Effective Date that would reasonably be expected to cause the Project 
not to qualify for ITCs at or above a [30]% rate or would otherwise limit Purchaser’s or its 
Affiliate’s ability to claim ITCs at or above a [30]% rate.   


2.2.18 [IRS Private Letter Ruling.  Purchaser has obtained the IRS Private Letter 
Ruling.] 


2.3 Obligations Prior to Firm Date.  Commencing on the Effective Date, Seller shall 
use commercially reasonable efforts to achieve the Development Milestone Target Dates and to 
cause the Firm Date Conditions to be satisfied as soon as reasonably practical, and shall perform 
its other applicable obligations under this Agreement.    


2.4 Termination For Failure to Achieve Firm Date.  Either Party shall have the right 
to terminate this Agreement if the Firm Date has not occurred on or before the Firm Date Deadline 
by providing written notice to the other Party.   


2.4.1 Termination for Failure to Satisfy Purchaser Responsibility Firm Date 
Condition.  If either Party elects to terminate this Agreement pursuant to this Section 2.4 as a result 
of a failure by Purchaser to achieve a Purchaser Responsibility Firm Date Condition, then this 
Agreement shall terminate and, except for (i) any Losses sustained or incurred in connection with 
any fraud, reckless disregard, intentional misrepresentation or willful misconduct of either Party 
against the other Party in connection with this Agreement or the Transactions or (ii) any liability 
that arose prior to the date of such termination or as otherwise expressly provided for in this 
Agreement, no Party shall have any further liability or obligation to the other Party hereunder. 


2.4.2 Termination for Failure to Satisfy Seller Responsibility Firm Date 
Condition.  Subject to Section 2.5, if either Party elects to terminate this Agreement pursuant to 


 
16 Note to Draft:  To be modified to include the required OCC and/or APSC approval based on the location of the 
Project. 
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this Section 2.4 as a result of a failure by Seller to achieve a Seller Responsibility Firm Date 
Condition, then Seller shall, within ten (10) Business Days of such election, pay to Purchaser as 
liquidated damages for such termination, an amount equal to the Seller Firm Date Termination 
Payment and, except for (i) any Losses sustained or incurred in connection with any fraud, reckless 
disregard, intentional misrepresentation or willful misconduct of either Party against the other 
Party in connection with this Agreement or the Transactions or (ii) any liability that arose prior to 
the date of such termination or as otherwise expressly provided for in this Agreement, no Party 
shall have any other liability or obligation to the other Party hereunder. 


2.4.3 Termination for Failure to Satisfy Multiple Firm Date Conditions.  For 
purposes of this Section 2.4, in the event that this Agreement is terminated pursuant to this Section 
2.4 as a result of a failure to achieve more than one Firm Date Condition and at least one such Firm 
Date Condition is a Seller Responsibility Firm Date Condition and at least one such Firm Date 
Condition is a Purchaser Responsibility Firm Date Condition, then notwithstanding anything 
herein to the contrary, the provisions of Section 2.4.2 (and not Section 2.4.1) shall be deemed to 
apply to any such termination.  


2.5 Rights Following Termination.  Subject to Section 2.4.2, if Purchaser or Seller 
terminates this Agreement as provided in Section 2.4.2, neither Seller nor Seller’s Affiliates may 
sell, or enter into a contract to sell, the Project (or a substantially similar solar project at the Site) 
or solar energy therefrom to a party other than Purchaser for a period of two (2) years following 
the effective date of such termination (the “Restricted Period”); provided, however, that the 
foregoing prohibition will not apply if, before entering into such contract or making a sale to a 
third party other than Purchaser, Seller or Seller’s Affiliate provides Purchaser with a written offer 
to sell the Project or the solar energy output from the Project to Purchaser on terms no less 
favorable than those being offered to such third party and Purchaser fails to accept such offer 
within forty-five (45) days after Purchaser’s receipt thereof.  Neither Seller nor Seller’s Affiliates 
may sell or transfer the Project or any part thereof, or land rights or interests in the Site during the 
Restricted Period so long as the limitations contained in this Section 2.5 apply, unless the transferee 
agrees to be bound by the terms set forth in this Section 2.5 pursuant to a written agreement 
approved by Purchaser.  Upon termination of this Agreement pursuant to Section 2.4, Seller shall 
deliver a notice of Purchaser’s rights in respect of the Site under this Section 2.5, in a form 
acceptable to Purchaser, that Purchaser may record.  Seller shall indemnify and hold Purchaser 
harmless from all benefits lost and other damages sustained by Purchaser as a result of any breach 
of the covenants contained within this Section 2.5. 


ARTICLE 3 
GENERAL PROVISIONS 


3.1 Intent of Agreement Documents.  Seller acknowledges and agrees that the Work 
and the performance of its obligations herein and in the other Transaction Documents includes all 
items and services necessary for the proper execution and completion of the Project by Seller, 
including, without limitation, all such items and services which are specifically required by, 
consistent with, contemplated by, or reasonably inferable from this Agreement, whether or not 
such items and services are specifically mentioned herein.  The documents comprising this 
Agreement are complementary, and what is required by one shall be as binding as if required by 
all. 
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3.2 Priority of Agreement Documents.  In the event of a conflict or inconsistency 
among the documents comprising this Agreement, the following order of precedence shall govern 
the interpretation of such documents: 


(a) amendments to the terms and provisions of the body of this Agreement and 
the Disclosure Schedules (i.e., excluding the Exhibits);  


(b) the terms and provisions of the body of this Agreement and the Disclosure 
Schedules (i.e., excluding the Exhibits); 


(c) amendments to the Scope of Work; 


(d) the Scope of Work; 


(e) amendments to terms and provisions of any Exhibits which are not 
identified in the preceding clauses of this Section 3.2 (excluding the Final Drawings & 
Specifications); 


(f) the terms and provisions of any Exhibits which are not identified in the 
preceding clauses of this Section 3.2 (excluding the Final Drawings & Specifications); 


(g) amendments to the Final Drawings & Specifications; and 


(h) the Final Drawings & Specifications. 


Notwithstanding the foregoing, (i) in the event of a conflict or inconsistency between the Final 
Drawings & Specifications and any other documents, the Final Drawings & Specifications shall 
govern if such conflict or inconsistency was previously identified by Seller to Purchaser in writing 
and Purchaser approved of the same in writing and (ii) for purposes of the Requirements, in the 
event of any conflict or inconsistency between any Material Project Contract and this Agreement, 
this Agreement shall govern.  


ARTICLE 4 
WORK AND SERVICES OF SELLER 


4.1 Performance of the Work.  Seller hereby covenants and agrees that it shall (a) use 
commercially reasonable efforts to satisfy and achieve the Seller Responsibility Firm Date 
Conditions by the Firm Date Deadline and (b) duly and properly perform and complete the Project 
in accordance with Prudent Industry Practices and the terms and provisions of this Agreement, the 
Performance Standards, the Material Project Contracts and applicable Laws (collectively, the 
“Requirements”).  Seller further covenants and agrees that, except as otherwise expressly 
provided in this Agreement, it shall provide and pay for all items and services necessary for the 
completion of the Project, including, but not limited to, all design, engineering, procurement, 
installation and construction services, all administration, management, training and coordination 
services, all labor, materials, office trailers, equipment, supplies, insurance, bonds, tests, 
inspections, tools, machinery, water, heat, utilities and transportation, obtaining all Company 
Permits and all other items, facilities and services necessary to complete the Project.  
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4.2 Work Phases.  In confirmation and furtherance of the terms and conditions of 
Section 4.1, Seller hereby agrees as follows: 


4.2.1 Development Activities.  Seller shall be responsible for performing all 
development activities required to complete the Project in accordance with the Requirements, 
including:  


(a) securing all real property interests necessary for Company to develop, 
construct, operate and maintain the Project and entering into all Contracts necessary to 
memorialize such real property interests, whether deeds, easements, leases or amendments; 


(b) obtaining Title Commitments for each parcel of real property comprising 
the Project Real Property identifying ownership and any encumbrances or restrictions on 
the Project Real Property; 


(c) obtaining solar insolation data, studies and reports for the Project, including 
obtaining any bring-downs at the Closing Date; 


(d) performing, or causing to be performed, all Company obligations under the 
Project Contracts; 


(e) completing all environmental studies related to or required by the Company 
Permits or as specified in Section 10.1.3(t), including a Phase I Environmental Site 
Assessment for any proposed fee property for the substation and [O&M building] 
(including updating such Phase I Environmental Site Assessment no more than one-
hundred eighty (180) days prior to the Firm Date);  


(f) obtaining all Company Permits for the Project; 


(g) pursuing all necessary financing needed for Seller and Company to 
complete the Project; 


(h) performing all regulatory activities necessary for the development and 
construction of the Project, including any activities necessary to support Purchaser’s 
pursuit of the State Regulatory Approval; 


(i) meeting with the United States Fish & Wildlife Service (“USFWS”), and 
Purchaser regarding the Project and its potential effect on threatened and endangered 
species and their habitats under the federal Endangered Species Act (“ESA”), and where 
Purchaser does not attend any such meeting, Seller shall provide a written summary of the 
meeting discussion and outcomes; 


(j) [meeting with DNR and Purchaser regarding the Project and its potential 
effect on threatened and endangered species and their habitats under [State Code Chapter 







 
 


 


-39- 
 


__], and where Purchaser does not attend any such meeting, Seller shall provide a written 
summary of the meeting discussion and outcomes;]17 


(k) negotiating, and diligently pursing the execution of, the Interconnection 
Contracts and timely performing (or causing Company to timely perform) all obligations 
under the Interconnection Contracts that are required to be performed by Company prior 
to the Closing (including the posting of any credit support required thereunder); and 


(l) exercising commercially reasonable efforts to qualify Purchaser as an 
“[Enhanced Business Enterprise]” under [_________] law such that, subsequent to 
Closing, Purchaser and the Project are entitled to various tax credits, abatements and 
incentives provided by the “[Enhanced Opportunity or Enterprise Zone]” in which the 
Project is located.18 


4.2.2 Design and Engineering Activities.  Seller shall be responsible for all 
design and engineering services necessary to develop and construct the Project and achieve Final 
Completion.  Such engineering and design activities shall include: 


(a) Seller shall prepare the 30% IFR Drawings & Specifications and submit the 
same to Purchaser on or before the dates identified therefor in the Design Schedule (each 
such submittal, a “30% IFR Design Package”); 


(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days 
after receipt of the corresponding 30% IFR Design Package, provide written 
comments as to the same.  If any comment indicates that any such Tier I IFR does 
not materially comply with the Requirements (“Non-Compliance Comments”), 
Seller shall revise and resubmit the same for Purchaser’s review and comment as 
provided herein; provided that if Seller disagrees with any Non-Compliance 
Comments, the Parties will resolve such dispute following the dispute resolution 
procedures set forth in Article 21, as modified by Section 4.2.2(j). As to any 
comments which are not Non-Compliance Comments, Seller shall, within ten 
(10) Days after its receipt of such comments, provide notice to Purchaser that either 
(A) Seller will incorporate such comments into the corresponding Tier I IFR (in 
which event, it shall resubmit the same for Purchaser’s review and comment as 
provided herein), or (B) Seller does not intend to incorporate such comments into 
the corresponding Tier I IFR (which notice shall state the reasons therefor); and 


(ii) any 30% IFR Drawings & Specifications that are not Tier I IFRs 
shall be submitted to Purchaser solely for informational purposes. 


(b) Seller shall submit to Purchaser the 60%/70% IFR Drawings & 
Specifications on or before the dates identified therefor in the Design Schedule (each such 
submittal, a “60%/70% IFR Design Package”); 


 
17 Note to Draft:  Subsection (j) to be modified based on applicable state requirements. 
18 Note to Draft:  Subsection (l) to be modified based on applicable state requirements. 
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(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days 
after receipt of the corresponding 60/70% IFR Design Package, provide written 
comments as to the same.  If Purchaser provides any Non-Compliance Comments, 
Seller shall revise and resubmit the same for Purchaser’s review and comment as 
provided herein; provided that if Seller disagrees with any Non-Compliance 
Comments, the Parties will resolve such dispute following the dispute resolution 
procedures set forth in Article 21.  As to any comments which are not Non-
Compliance Comments, Seller shall, within ten (10) Days after its receipt of such 
comments, provide notice to Purchaser that either (A) Seller will incorporate such 
comments into the corresponding Tier I IFR (in which event, it shall resubmit the 
same for Purchaser’s review and comment as provided herein), or (B) Seller does 
not intend to incorporate such comments into the corresponding Tier I IFR (which 
notice shall state the reasons therefor); and 


(ii) any 60%/70% IFR Drawings & Specifications that are not Tier I 
IFRs shall be submitted to Purchaser solely for informational purposes. 


(c) Seller shall submit to Purchaser the 90% IFR Drawings & Specifications on 
or before the dates identified therefor in the Design Schedule (each such submittal, a “90% 
IFR Design Package”, and collectively with the 30% IFR Design Package and the 
60%/70% IFR Design Package, the “IFR Design Packages”); 


(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days 
after receipt of the corresponding 90% IFR Design Package, provide written 
comments as to the same.  If Purchaser provides any Non-Compliance Comments, 
Seller shall revise and resubmit the same for Purchaser’s review and comment as 
provided herein; provided that if Seller disagrees with any Non-Compliance 
Comments, the Parties will resolve such dispute following the dispute resolution 
procedures set forth in Article 21.  As to any comments which are not Non-
Compliance Comments, Seller shall, within ten (10) Days after its receipt of such 
comments, provide notice to Purchaser that either (A) Seller will incorporate such 
comments into the corresponding Tier I IFR (in which event, it shall resubmit the 
same for Purchaser’s review and comment as provided herein), or (B) Seller does 
not intend to incorporate such comments into the corresponding Tier I IFR (which 
notice shall state the reasons therefor); and 


(ii) any 90% IFR Drawings & Specifications that are not Tier I IFRs 
shall be submitted to Purchaser solely for informational purposes. 


None of the comments from Purchaser shall relieve Seller from its responsibility for the 
design, engineering, procurement and construction of the Work in accordance with the 
Requirements. 


(d) None of the comments from Purchaser on the IFR Design Packages shall 
relieve Seller from its responsibility for the design, engineering, procurement and 
construction of the Work in accordance with the Requirements.  If Purchaser does not 
respond within such ten (10) Business Day period with any written comments to an IFR 
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Design Package, Purchaser shall be deemed to have accepted the applicable IFR Design 
Package. 


(e) Following the conclusion of the IFR Design Package process set forth in 
Section 4.2.2(a)–(d), Seller shall prepare “issued for construction” drawings and 
specifications setting forth in detail the requirements for the construction of the Project in 
accordance with this Agreement (the “Final Drawings & Specifications”).  The Final 
Drawings & Specifications shall be consistent with (and develop in detail) the Scope of 
Work and the Requirements and shall include all drawings, specifications, schedules, 
diagrams and plans, and such content and detail, as is necessary, or customary in 
conformance with Prudent Industry Practices, to obtain the Permits (except for Permits that 
are ministerial in nature and can reasonably be expected to be obtained when needed in the 
ordinary course of business on commercially reasonable terms and conditions) and to 
achieve Final Completion. 


(f) In preparing the Final Drawings & Specifications, Seller shall submit to 
Purchaser the Tier I IFRs and all other Final Drawings & Specifications on or before the 
dates identified therefor in the Design Schedule (each such submittal, a “Final Design 
Package”); 


(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days 
after receipt of the corresponding Final Design Package, provide written comments 
as to the same.  As to any Non-Compliance Comments, Seller shall revise and 
resubmit the same for Purchaser’s review and comment as provided herein.  If 
Seller disagrees with any Non-Compliance Comments, the Parties will resolve such 
dispute following the dispute resolution procedures set forth in Article 21.  As to 
any comments which are not Non-Compliance Comments, Seller shall, within ten 
(10) Days after its receipt of such comments, provide notice to Purchaser that either 
(A) Seller will incorporate such comments into the corresponding Tier I IFRs (in 
which event, Seller shall resubmit the same for Purchaser’s review and comment 
as provided herein), or (B) Seller does not intend to incorporate such comments 
into the corresponding Tier I IFRs (which notice shall state the reasons therefor); 
and 


(ii) any Final Drawings & Specifications that are not Tier I IFRs shall 
be submitted to Purchaser solely for informational purposes.  


None of the comments from Purchaser shall relieve Seller from its responsibility for the 
design, engineering, procurement and construction of the Work in accordance with the 
Requirements.  If Purchaser does not respond within such ten (10) Business Day period 
with any written comments to a Final Design Package, Purchaser shall be deemed to have 
accepted such Final Design Package. 


 
(g) Seller shall not commence the construction of any part or portion of the 


Project unless and until the completed Final Drawings & Specifications relevant to such 
part or portion (and which are Tier 1 IFRs) have been reviewed and commented on by 
Purchaser as provided in Section 4.2.2(f) or the period for Purchaser to provide comments 







 
 


 


-42- 
 


has expired, whichever is earlier.  The Final Drawings & Specifications shall be deemed 
complete once they have been stamped “issued for permit” or “issued for construction” 
and, if applicable, have been reviewed and commented on by Purchaser as provided in 
Section 4.2.2(f) (or earlier, if they have been provided to Purchaser for review and 
comment, and the applicable comment period has expired).  Upon completion of such 
matters, the Parties shall execute an amendment to this Agreement to attach such Final 
Drawings & Specifications as Exhibit D to this Agreement.  Any further changes to the 
Final Drawings & Specifications that occur after the Notice to Proceed date (including any 
redline changes to such Final Drawings & Specifications), shall be submitted to Purchaser 
for informational purposes only. 


(h) Seller covenants and agrees that the Final Drawings & Specifications 
(i) shall be prepared in accordance with the Requirements and (ii) shall be stamped by a 
professional engineer licensed by the State of [_______]. 


(i) Seller shall also provide to Purchaser electronic copies of all necessary 
plans, drawings (in AUTOCAD format), and specifications needed to apply for and obtain 
all internal, governmental, and regulatory approvals (including the State Regulatory 
Approval). 


4.2.3 Construction and Procurement Activities.  Seller shall be responsible for 
performing all construction activities necessary to complete the Project including:  


(a) the Project engineering, procurement, construction, commissioning and 
testing activities, including the control over all construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work; 


(b) constructing, commissioning and testing of the Project in accordance with 
the Requirements; 


(c) developing, implementing and complying with all quality assurance and 
control plans (as approved by Purchaser and further described in the Scope of Work) across 
all areas of the Work and requiring adherence to the same by all Subcontractors; 


(d) ensuring that all construction activities adhere to all Permits, and any other 
conditional use, setback, access road or other activity limiting regimes; 


(e) preparing and delivering to Purchaser a purchasing schedule of Level 2 
detail no later than the Effective Date, and updating it monthly or otherwise as mutually 
agreed to by Seller and Purchaser, of all equipment and materials to be furnished and 
incorporated into the Work, giving the following information: (i) identification of the item; 
(ii) date of purchase; (iii) manufacturer; and (iv) date delivery is due at the Project Real 
Property; 


(f) performing any and all other activities that, by their very nature, are 
performed by a developer of a solar generation facility in accordance with Prudent Industry 
Practices in order to properly complete all construction, procurement, testing, and 
commissioning activities related to a solar powered electric generating project; 
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(g) [providing documentation demonstrating that the Safe Harbor Equipment 
has been installed at the Project, including providing corresponding serial numbers and 
other corroborative documentation;]19 and 


(h) providing Purchaser with documentation identifying the manufacturer and 
country of manufacture of the substation equipment and of all equipment supplied by the 
Panel Supplier and the Inverter Supplier (including all subcomponents of the foregoing), 
and if requested by Purchaser, of all other critical equipment (and subcomponents) for the 
Project, and Seller will assume all risk and liabilities associated with any change in Law. 


4.3 General Project Requirements.   


4.3.1 Licensing and Other Qualifications.  Seller covenants and agrees that all 
Persons, including Seller, who will perform or be in charge of professional design and engineering 
services in completing the Project shall have experience with the type of project being undertaken 
and shall be duly licensed (to the extent such licensing is required pursuant to applicable Laws or 
Prudent Industry Practices).  Similarly, all Work shall be undertaken and performed by qualified 
and licensed construction contractors, vendors and suppliers (to the extent such licensing is 
required pursuant to applicable Laws or Prudent Industry Practices).  The BOS Contractor shall be 
licensed to do business in the State of [Arkansas/Oklahoma].  


4.3.2 Sufficient Personnel and Oversight.  Seller shall, at all times, keep, or 
cause to be kept, sufficient personnel employed to perform its obligations under this Agreement. 
Seller shall be responsible to Purchaser for the acts and omissions of Seller’s Affiliates (including 
Company), all Subcontractors, their respective agents and employees, and any other Persons 
performing any portions of the Work. 


4.3.3 Seller’s Independent Engineer.  Promptly following the Effective Date, at 
Seller’s sole cost and expense, Seller shall select and engage an independent professional engineer 
licensed in the State of [Oklahoma/Arkansas] and approved by Purchaser to serve as Seller’s 
independent engineer in providing such support as is necessary for the construction of the Project 
(the “Independent Engineer”). 


4.3.4 Seller’s Key Personnel.  Attached hereto as Exhibit G-1 is a list of Seller’s 
key personnel who will be responsible for supervising the performance of the Work (the “Key 
Personnel”).  Among such individuals, there shall be appointed a principal representative of Seller 
(“Seller’s Representative”), who shall be Seller’s authorized representative, and who shall 
receive and initiate all communications from and with Purchaser and be authorized to render 
binding decisions related to the Project.  In the event of any replacement of Key Personnel, Seller 
will reasonably consider Purchaser’s reasonable requests regarding the replacement of Seller’s 
Key Personnel.  In the event of replacements of Seller’s Key Personnel, Seller shall use reasonable 
efforts to ensure that (i) personnel knowledge is transferred from such Key Personnel involved in 
the development phase of the Project to Key Personnel involved in the construction phase of the 
Project and (ii) any Key Personnel involved in the development phase of the Project shall remain 
available throughout Project construction to discuss and support Project-related matters. If, after 


 
19Note to Draft: Language in this section is to be included if safe harbor panels will be used. 
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execution of this Agreement, Purchaser reasonably objects to any Key Personnel, including 
Seller’s Representative, for being deemed incompetent, negligent, under the influence or in 
possession of drugs or alcohol, or otherwise reasonably objectionable, Seller shall promptly 
remove such personnel.   


4.3.5 Periodic Reports & Meetings. 


(a) Starting the month after the Effective Date, Seller will provide to Purchaser 
a monthly report substantially in the form attached hereto as Exhibit AA (the “Monthly 
Report”), which includes the following items: 


(i) status of progress towards achievement of the Seller Responsibility 
Firm Date Conditions, including updates on obtaining all necessary real property 
rights, Project Contracts and Company Permits; 


(ii) an updated report as to Seller’s adherence to the Project Schedule 
and to all Recovery Plans, if any; 


(iii) a summary of any material Project events or activities scheduled to 
occur in the following thirty (30) days; 


(iv) after the Firm Date, a copy of all monthly construction reports the 
Independent Engineer delivers to Seller monthly, and in the event there are no such 
regular reports, a construction report by the Independent Engineer delivered at least 
quarterly; 


(v) update on any financing activities, including providing to Purchaser 
copies of all active term sheets, letters of intent or other similar agreements, 
redacted to the extent necessary to maintain confidentiality of such documents; 


(vi) Project-related safety statistics, including an accounting of all 
incidents, worker injuries, or property damage (including LWAs, OSHA 
Recordable Cases, and Serious Injuries), and an up-to-date Total Recordable 
Incident Rate with a summary of each incident that occurred in the reporting period; 


(vii) status report of critical equipment orders for the Project (including 
delivery status); 


(viii) status reports regarding[ (A) the Safe Harbor Equipment, including 
storage locations and maintenance reports, (B)] Seller’s efforts to achieve 
Mechanical Completion, Substantial Completion and Final Completion, and (C) 
[any dispute, amendment, or material matter related to the Safe Harbor 
Documentation]; and  


(ix) any other items of information reasonably requested by Purchaser. 


(b) Starting the month that Seller either causes the first order of equipment for 
the Project or mobilizes to the Project Real Property to perform on-site Work or the Notice 
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to Proceed (or similar term defined in the Balance of System Agreement) is issued, 
whichever is earlier, the following obligations shall apply: 


(i) In addition to the items described in Section 4.3.5(a), the Monthly 
Report shall include (A) an executive summary and a detailed description of the 
progress of the Work, including a critical path schedule illustrating the progress 
which has been made, (B) a statement of any significant Project issues which 
remain unresolved, and Seller’s observations and suggested recommendations or 
resolutions as to the same, (C) an updated report as to Seller’s adherence to the 
Project Schedule, and specifically addressing whether the Project is on schedule or 
behind schedule and actions being taken to correct schedule delays, (D) a list of any 
known future risks to the Project’s progress vis-à-vis the Work; and (E) a summary 
of any significant Project events which are scheduled to occur during the following 
thirty (30) Days. 


(ii) Seller shall provide to Purchaser the plan of the day and three-week 
look ahead schedule of activities to be performed at the Project during the following 
three (3) weeks. 


(iii) Seller shall schedule and conduct weekly calls (and such other calls 
as Purchaser may reasonably request) and monthly meetings (in person or by 
telephone) among Seller, Purchaser, and any other parties designated by Purchaser 
for the purpose of discussing the status of the Project.  Seller shall prepare an agenda 
for each such meeting and shall (immediately after any such meeting) compile and 
distribute minutes to all participants.  Such minutes shall be subject to Purchaser’s 
review and any corrections Purchaser may request.  


(iv) Purchaser and its representatives shall be entitled to participate in 
periodic meetings (whether in person, by phone or by videoconference) among 
Seller, Seller’s Representative, Company, the Panel Supplier, the BOS Contractor, 
Independent Engineer and/or any other key equipment supplier, and Seller shall 
provide Purchaser with reasonable advance written notice of any such meetings.  


(v) Seller shall, on a monthly basis, submit an updated Project Schedule 
to Purchaser for Purchaser’s review.  Such Project Schedule shall be provided in 
native file format so that Purchaser may manipulate the underlying assumptions 
and logic.  


(vi) Seller shall, on a monthly basis, provide a report to Purchaser which 
identifies the following: 


A. As to each first, second and third tier Subcontractor retained 
by or through Seller or Company in connection with the development, design 
and construction of the Project, the Diverse Supplier Spend incurred through 
the end of the prior month, as well as the anticipated Diverse Supplier Spend 
through the completion of the Project; 
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B. As to each first and second tier Subcontractor located in 
[____] and retained by or through Seller or Company in connection with the 
development, design and construction of the Project, an identification of the 
county in which each such Subcontractor is located, the amount incurred with 
each such Subcontractor through the end of the prior month, and the aggregate 
amount anticipated to be expended with each such Subcontractor through the 
completion of the Project; and 


C. As to the BOS Contractor and its Subcontractors retained by 
or through Seller or Company in connection with the development, design and 
construction of the Project, the percentage of man-hours that were worked by 
residents of the State of [Arkansas/Oklahoma]. 


4.3.6 Cooperation and Access.  Seller shall cooperate with and assist Purchaser, 
its advisors (including any independent engineers engaged by or on behalf of Purchaser), 
consultants, attorneys, Lenders, tax equity investor(s), employees, agents and representatives at all 
times after the Effective Date, through Closing, and until the end of Seller’s obligations under this 
Agreement so as to achieve Final Completion in an efficient, timely and economical manner.  


(a) Such cooperation and assistance shall include: 


(i) any cooperation or assistance required in connection with 
Purchaser’s efforts in performing all due diligence as to the Project; 


(ii) the provision of reasonably requested technical information (such as 
drawings, specifications, and other materials); 


(iii) providing Purchaser, its representatives, and any other authorized 
personnel access to the Project Real Property and any other areas where the Work 
is being performed in order to observe and take photographs and/or videos of the 
progress of the Work and any commissioning and testing of the Project, including 
access to the facilities and space to accommodate full-time onsite presence at the 
Project as outlined in the Scope of Work;  


(iv) taking all actions reasonably requested by Purchaser (and its 
consultants and advisors) in connection with the Project, including but not limited 
to cooperation concerning financing matters, preparation for construction, 
permitting activities, tax abatement and regulatory matters, community 
interactions, and Renewable Energy Credits; 


(v) promptly providing any other information reasonably required by 
Purchaser or the [APSC/OCC], including information to verify that Seller is 
diligently pursuing the achievement of the Seller Responsibility Firm Date 
Conditions; and 


(vi) including Purchaser and its agents and representatives (at 
Purchaser’s option) in meetings or teleconferences to discuss the progress of 
development and construction of the Project. 
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(b) [At all times after the Effective Date through Closing and until the end of 
Seller’s obligations under this Agreement so as to achieve Final Completion, Seller shall 
use its reasonable best efforts to provide to Purchaser and the tax equity investors, and shall 
use its reasonable best efforts to cause its Affiliates, officers, employees and advisors to 
provide to Purchaser and the tax equity investors, such cooperation as is customarily 
provided by sponsors to tax equity investors in connection with Tax Equity Financing, 
including, as applicable, (i) executing and delivering such certificates, agreements and 
documents (including delivery of legal opinion backup certificates to counsel to Purchaser 
in relation to Company) as are reasonably requested by the tax equity investor(s) and 
Purchaser in support of the Tax Equity Financing, (ii) furnishing Purchaser, its Affiliates 
and the tax equity investors with financial and other pertinent information regarding 
Company and the Project within Seller’s possession or control as may be reasonably 
requested by Purchaser and necessary to satisfy the conditions set forth in the equity capital 
contribution agreement entered into with the tax equity investors, and (iii) upon Purchaser’s 
written request, providing all customary documentation and other information with respect 
to Company and Seller requested in connection with the Tax Equity Financing and required 
under applicable “know your customer” and anti-money-laundering rules and regulations, 
including the PATRIOT Act, (iv) facilitating all matters relating to title to assets or property 
(including appraisals, surveys, title insurance, etc.); provided, however, that Seller’s 
reasonable, verifiable third party costs actually incurred and paid in connection with the 
foregoing obligation shall be reimbursed by Purchaser.] 


(c) Seller will allow Purchaser, and Purchaser’s agents and representatives, and 
those of its Lenders access to the Project Real Property to conduct surveys, inspections, 
non-invasive testing and similar activities and studies during normal business hours with 
Seller’s prior written consent (not to be unreasonably withheld, conditioned or delayed).  


(d) Seller shall ensure that Purchaser, and Purchaser’s agents and 
representatives, any Lenders and their respective employees, agents, representatives and 
designees, and any other authorized personnel shall be granted access to the Work during 
normal business hours, whether at the Project Real Property or off-site, so as to enable such 
parties to witness and inspect the Work.  Seller shall make all arrangements necessary to 
permit such inspections at Seller’s shop or at any location where any material, equipment 
or piece of machinery is being manufactured or fabricated as may be permitted under the 
applicable Material Project Contract. 


4.3.7 Signage and Publicity.  Seller shall not (and shall cause its Affiliates and 
Subcontractors not to) display, install, erect or maintain any advertising or other signage at the 
Project Real Property identifying Purchaser or its Affiliates without Purchaser’s prior written 
approval.  Upon the reasonable request of Purchaser, Seller shall cooperate and assist Purchaser in 
connection with any public announcements, statements or other public relations events relating to 
the Project, the Project Real Property or the Work, including, without limitation, tours of the 
Project and Project Real Property arranged by Purchaser.  Without the prior written consent of 
Purchaser, Seller shall not (and shall cause its Affiliates and Subcontractors and their respective 
representatives not to) give any tours of the Project Real Property or otherwise grant access to the 
Project Real Property except to those Persons performing portions of the Work.   
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4.3.8 Notice of Claims.  Seller shall promptly advise, and provide copies to, 
Purchaser of any material notices, demands, claims, requests for information or other 
communications received or issued relating to or in connection with the Project, the Project Real 
Property, the Project Contracts, or Company and shall not take any action with respect thereto 
without the consent and direction of Purchaser. 


4.3.9 Books and Records.  Seller shall (and shall cause Company to) keep and 
maintain, at all times, full and detailed Books and Records in accordance with Prudent Industry 
Practices.  Seller shall provide copies of, or make available for inspection and copying by 
Purchaser and its representatives, all such Books and Records for audit and review upon 
Purchaser’s request.  Seller shall keep and maintain, and shall cause Company to keep and 
maintain, the accounts of Company in accordance with (a) GAAP and (b) retirement unit 
categories provided by Purchaser within one hundred and twenty (120) days from the Effective 
Date in accordance with FERC Uniform System of Accounts, consistently applied.  In addition, 
Seller shall use commercially reasonable efforts to obtain the detailed level of costs from the Panel 
Supplier, the Inverter Supplier, the BOS Contractor and any other Subcontractors as reasonably 
requested by Purchaser for purposes of accounting for such costs.  Prior to the Closing and for a 
period of one (1) year after the Closing, as reasonably requested by Purchaser, Seller shall provide 
information and documentation in the possession of Seller or its Affiliates related to the original 
costs of Company to the extent that such costs are not sufficiently accounted for in Company’s 
Books and Records as of the Closing Date. Seller shall keep and maintain, and shall cause 
Company to keep and maintain, the component cost detail at the most detailed, lowest component 
level available to Company or Seller from the Panel Supplier, the Inverter Supplier and the BOS 
Contractor. 


4.3.10 Constructed as a Single Project.  Notwithstanding anything to the contrary 
in this Agreement or any Change Order, Seller shall develop, design and construct the Project as 
a single facility (as such term is contemplated by the IRS Notices), separate and distinct from any 
other solar generation projects of Seller and its Affiliates, such that the Solar Panels comprising 
the Project once constructed (a) are owned by Company, (b) are constructed and installed on 
contiguous pieces of land, (c) share a common intertie, (d) share a common substation, (e) are 
permitted as a single facility and described in one or more common environmental or other 
regulatory permits and (f) are constructed pursuant to this single Agreement. 


4.3.11 Project Layout. 


(a) Attached hereto as Exhibit F is Seller’s preliminary site and Solar Panel 
layout plan for the Project, which plan depicts the proposed location within the Project 
boundary of the Solar Panels, all permanent structures, all access roads, all electrical 
collection systems, the substation, the generator lead line to the point of interconnection, 
and all communication lines, as well as the location of all existing roads, buildings, and 
other structures and areas of environmental or other concern, if any (the “Preliminary Site 
Layout”). 


(b) No later than the Firm Date Deadline, Seller shall submit to Purchaser a 
final site and Solar Panel layout plan for the Project based on the Preliminary Site Layout, 
but with such modifications as are necessary to account for setback requirements, the glare 
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study completed pursuant to the Scope of Work (if required by the FAA), wetland 
delineations, wildlife, and cultural considerations (the “Final Site Layout”).  The Final 
Site Layout may not thereafter be amended or modified without Purchaser’s prior written 
consent. 


4.3.12 Real Estate. 


(a) Initial Title Cure Period.  On or after the Effective Date, Seller shall deliver 
to Purchaser all Title Commitments in possession of Seller and copies of all supporting 
title documents identified in such Title Commitments.  For purposes of this Section 4.3.12, 
all Title Commitments made available to Purchaser prior to the Effective Date shall be 
deemed to have been delivered on the Effective Date.  Thereafter, from time to time, Seller 
shall deliver to Purchaser Title Commitments and all of the supporting title documents 
identified in such Title Commitments covering the balance of the land and real property 
interests comprising of the Project Real Property as soon as the same are received from the 
Title Insurer, provided that all Title Commitments for the Project Real Property shall be 
delivered no later than [_____].  Purchaser shall use commercially reasonable efforts to 
timely review and provide written objections (each, a “Title Objection Notice”) to each 
of the Title Commitments and supporting title documents delivered, provided that the Title 
Objection Notice shall be delivered no later than twenty (20) Business Days after receipt 
of each such Title Commitment and such Title Objection Notice shall not include 
objections to any Permitted Liens identified in clauses (a) and (b) within the definition of 
such term. Each Title Objection Notice shall include a listing of information Purchaser 
reasonably requires in addition to the Title Commitments and supporting title documents 
to determine whether Purchaser has any additional objections to title.  Following Seller’s 
receipt of each Title Objection Notice, Seller shall cure all objections specifically identified 
and stated in writing by Purchaser in each such Title Objection Notice to Purchaser’s 
reasonable satisfaction. 


(b) Secondary Title Cure Period.  No later than [_____], Seller shall deliver or 
cause the Title Insurer to deliver to Purchaser (i) a preliminary pro forma version of the 
Title Policy, which version shall be inclusive of any curative efforts undertaken during the 
Initial Title Cure Period (the “Preliminary Pro Forma Title Policy”), (ii) a preliminary 
ALTA survey of the Project Real Property, and (iii) copies of any curative documents 
obtained to such date.  Within a reasonable time, not to exceed twenty (20) Business Days, 
following Purchaser’s receipt of the Preliminary Pro Forma Title Policy, ALTA survey, 
and curative documents, Purchaser shall provide Seller with written notice of Purchaser’s 
objections thereto (the “Pro Forma Objection Notice”).  Following Seller’s receipt of the 
Pro Forma Objection Notice, Seller shall cure all objections specifically identified and 
stated in writing by Purchaser in the Pro Forma Objection Notice to Purchaser’s reasonable 
satisfaction on or before the Firm Date. Seller and Purchaser shall work together 
cooperatively and in good faith during the Secondary Title Cure Period towards revising 
the Preliminary Pro Forma Title Policy in the manner and condition required hereunder.  
Upon Purchaser’s approval of the revised Preliminary Pro Forma Title Policy, Purchaser 
shall deliver written notice thereof to Seller, and the final, approved Preliminary Pro Forma 
Title Policy shall be referred to as the “Final Pro Forma Title Policy”. 
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(c) Updates During the Initial Title Cure Period and Secondary Title Cure 
Period.  From and after the Effective Date until Purchaser’s approval of the Final Pro Forma 
Title Policy, Seller shall prepare and submit to Purchaser a semi-monthly status report and 
checklist relative to its efforts (A) to acquire any Project Real Property and (B) to obtain 
Title Commitments, and update the Preliminary Pro Forma Title Policy and the Final Pro 
Forma Title Policy.  Such report and checklist shall be prepared in a manner and format 
satisfactory to Purchaser and shall include, but shall not be limited to, (i) the status of 
execution of any outstanding agreements relative to acquisition of real property interests 
that will be part of the Project Real Property, (ii) the schedule for delivery and revision, as 
applicable, of any Title Commitments, the Preliminary Pro Forma Title Policy and the Final 
Pro Forma Title Policy, (iii) the status of any title curative matters being undertaken, and 
(iv) the status of the ALTA survey.  Within one (1) week after the delivery of each semi-
monthly status report and checklist delivered as required in this Section 4.3.12(c), Seller 
and Purchaser shall conduct a conference call to review the status report and checklist and 
to discuss any matters identified in a Title Objection Notice, provided that any such 
conference call can be rescheduled as necessary pursuant to mutual agreement of Seller 
and Purchaser. 


(d) Later-Acquired Project Real Property.  If and as Company acquires Later-
Acquired Project Real Property, Seller shall provide Purchaser with Title Commitments 
for each interest in each and every portion of the Later-Acquired Project Real Property as 
soon as reasonably practicable, and Purchaser shall deliver to Seller written comments 
about and objections to such Title Commitments within a reasonable time given the 
circumstances.  The final Title Policy shall be subject to Purchaser’s reasonable acceptance 
as further described in Section 10.2.2(j). 


(e) Deemed Objections.  Notwithstanding the provisions of Sections 4.3.12(a) 
and (b) above, Purchaser shall not be obligated to include in any Title Objection Notice or 
Pro Forma Objection Notice any mortgages, deeds of trust or other, similar liens identified 
on any Title Commitments or the Preliminary Pro Forma Title Policy that have priority 
over any Real Property Agreement, it being understood that Purchaser shall be deemed to 
have objected to any such exceptions with delivery of  each Title Objection Notice or the 
Pro Forma Objection Notice (“Deemed Objections”).  Seller shall cure any exceptions 
that are Deemed Objections by causing the release of each such mortgage, deed of trust or 
other, similar lien, by obtaining a non-disturbance agreement or other, similar agreement 
for each such exception, or taking such other action acceptable to Purchaser and the Title 
Insurer that will permit the Title Insurer to insure that Company’s interest in the applicable 
Real Property Agreement will not be disturbed by the exercise of any rights under each 
such mortgage, deed of trust or other, similar agreement.  The cure for any Deemed 
Objections shall be reflected in the Final Pro Forma Title Policy and the final Title Policy. 


4.4 Legal Requirements and Permitting Obligations. 


4.4.1 Legal Requirements.  Seller shall comply, and shall cause Company and 
the Subcontractors to comply, with all Permits and all existing and future Laws that are applicable 
to the Work, Seller, Company, the Project, the Project Assets and/or the Project Real Property and 
shall give all notices and obtain all Consents pertaining thereto.  Seller shall promptly deliver to 
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Purchaser any adverse communications from any Governmental Authority relating to the Work, 
Seller, Company, the Project or the Project Real Property and will give Purchaser a reasonable 
opportunity to review and comment on Seller’s proposed communications with such 
Governmental Authority in response to such communications before submission to such 
Governmental Authority.  If Seller becomes aware that representatives of any Governmental 
Authority will visit (or have visited) the Project Real Property for any purpose related to the Work, 
the Project or Company, Seller shall immediately notify Purchaser. 


4.4.2 Permitting Obligations. 


(a) Seller shall secure, or shall cause Company to secure, and pay for all 
Company Permits (including, without limitation, those identified on Schedule 14.16).  At 
least thirty (30) Days prior to submitting any application for a Company Permit, Seller shall 
provide a copy of the same to Purchaser for Purchaser’s review and comment.  Seller and, 
if applicable, Company will consider in good faith all comments Purchaser makes on all 
Company Permit applications. 


(b) The following shall be subject to Purchaser’s prior written approval: 
conditions of any draft Special Use Permit; conditions of any draft Permit to take, collect, 
handle or otherwise involving a species; any habitat conservation plan or similar plans 
developed pursuant to a Permit; and any draft guidance or agreement from any 
Governmental Authority related to the foregoing. 


4.5 Project Contracts and Subcontractors.  Subject to Section 4.5.1(b) Seller shall 
be responsible, on behalf of Company, for negotiating and documenting (i) all Contracts necessary 
to develop, construct, commission and own the Project, to operate the Project prior to Closing, and 
to otherwise perform the Work as well as (ii) all Contracts which relate to, are associated with or 
concern the Project or the Project Assets or to which Company is otherwise a Party (collectively, 
the “Project Contracts”), provided that the Parties agree that Company will be the counterparty 
to all Material Project Contracts after the Effective Date. 


4.5.1 Project Contracts. 


(a) Company shall not enter into any Contracts, including but not limited to the 
following, without Purchaser’s prior review and written approval as provided in Section 
4.5.1(c) and Section 4.5.1(d) (any approved Contract so entered into by Company being a 
“Material Project Contract”). 


(i) any Contract for the sale, purchase, delivery and/or commissioning 
of electric solar panels for the Project; 


(ii) any Contract for service and/or maintenance of the solar panels, 
whether with the Panel Supplier (to the extent not included within the Panel Supply 
Agreement) or otherwise; 


(iii) any Contract for the construction of electric solar panels for the 
Project and/or the design, engineering and construction of the Project’s “Balance 
of System” (including, without limitation, any high voltage facilities), provided that 
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the Balance of System Agreement and Panel Supply Agreement are subject to the 
provisions of Section 4.5.3 below if they are substantially in the forms attached 
hereto;  


(iv) any agreement with the U.S. Department of Defense, the U.S. 
Department of the Air Force and/or any other Governmental Authority with respect 
to the Project; 


(v) any Contract which secures an interest in any real property 
necessary to develop, construct, own, operate or maintain the Project; 


(vi) any Contract with SPP, Transmission Owner and/or any owner or 
operator of an Affected System which would allow the Project to interconnect and 
operate in parallel with the Transmission System (including any construction 
services agreement with SPP and Transmission Owner, and any engineering or 
procurement agreement); 


(vii) any offtake, hedge, or other Contract for, or relating to, the sale of 
energy from the Project (including any Contract for the sale of test power); 


(viii) any operations and maintenance or asset management agreement 
with respect to the Project which would remain in effect post-Closing or impose 
any obligations or Liabilities on Company post-Closing; 


(ix) any Contract for the sale of Renewable Energy Credits or other 
Environmental Attributes; 


(x) any Contract for the use of shared facilities by the Project; 


(xi) any Contract that imposes any post-Closing obligations or 
Liabilities on Company or results in any post-Closing revenue stream to Company; 
or 


(xii) any Contract with a Major Subcontractor. 


(b) Notwithstanding clause (ii) of Section 4.5, Purchaser shall, to the extent it 
so elects, have the sole authority to negotiate or to delegate to Seller or its Affiliate the 
ability to negotiate any Contract that primarily relates to the ownership, development or 
operation of the Project after Closing, including but not limited to: (i) any operations and 
maintenance or asset management agreement with respect to the Project, (ii) any off-take, 
hedge, or other Contract for, or relating to, the sale of energy from the Project; (iii) any 
Contract for the sale of Renewable Energy Credits or other Environmental Attributes; and 
(iv) any service and maintenance agreement for Solar Panels with the Panel Supplier. The 
Parties intend for the agreements described in clauses (i) and (iv) to be entered into by 
Company prior to Closing.  Purchaser may withdraw any delegation of authority provided 
to Seller or its Affiliate at any time on notice to Seller or its Affiliate.  
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(c) Seller shall keep Purchaser informed on a continuous basis as to Seller’s 
and/or Company’s negotiations with any third parties with whom Company seeks to enter 
into a Material Project Contract, which shall include, without limitation, providing 
Purchaser periodic reports as to any such negotiations as well as copies of drafts of any 
associated Contracts.  At such time as a proposed Material Project Contract is in final form, 
Seller shall provide a copy of the same to Purchaser for Purchaser’s review and approval 
(which approval shall not be unreasonably withheld).  Within [thirty (30) Days] after 
Purchaser’s receipt of any such proposed Material Project Contract, Purchaser shall notify 
Seller either: 


(i) that Purchaser has approved such proposed Material Project 
Contract (in which event, Company shall thereafter execute the same with the 
relevant counterparty in the final form so approved by Purchaser); or 


(ii) that Purchaser has not approved such proposed Material Project 
Contract, and stating the reasons therefor.  Seller shall then renegotiate (or cause 
Company to renegotiate) such proposed Material Project Contract to account for 
Purchaser’s comments and resubmit the same pursuant to this Section 4.5.1(c) for 
Purchaser’s review and approval (provided Purchaser must respond within twenty 
(20) Days in lieu of the aforementioned thirty (30) Day period with respect to any 
updated drafts).  Such process shall be repeated until the proposed Material Project 
Contract has been approved by Purchaser as provided in this Section 4.5.1. 


(d) In furtherance of Purchaser’s obligation to be reasonable in its approval of 
proposed Material Project Contracts, the Parties acknowledge and agree as follows: 


(i) Purchaser shall approve any proposed Contract with SPP and 
Transmission Owner which would allow the Project to interconnect and operate in 
parallel with the Transmission System if (A) such proposed Contract (x) is 
substantially in the form of the “Generator Interconnection Agreement” attached 
hereto as Exhibit Z (or any successor form then in use by SPP for a project of the 
same nature as the Project) and (y) is consistent with the Scope of Work and the 
other terms and provisions of this Agreement; and (B) the Exhibits and Schedules 
to such Contract have been approved by Purchaser as provided in the preceding 
Section 4.5.1(c) and such Contract which is ultimately approved by Purchaser, 
together with a “Provisional Generator Interconnection Agreement”, if any, shall 
be the “Interconnection Agreement”; and 


(ii) Purchaser shall approve any proposed Contract which secures an 
interest in any real property necessary to develop, construct, own, operate or 
maintain the Project if such proposed Contract is in the form of the “Lease for a 
Solar Energy Project” attached hereto as Exhibit Y-1 or the form of “Transmission 
Line Easement” attached hereto as Exhibit Y-2, as applicable and any such 
Contracts which are ultimately executed by Company pursuant to the terms of this 
Section 4.5.1(d)(ii), together with any deeds or other Contracts described in 
Section 4.5.1(a)(v) shall be “Real Property Agreements”. 
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4.5.2 Certain Material Project Contracts and Select Subcontractors.  


(a) Seller acknowledges, covenants and agrees as follows in connection with 
certain Material Project Contracts and/or Subcontractors: 


(i) The Panel Supplier shall be one of the approved contractors on 
Exhibit J and the Panel Supply Agreement shall be executed substantially in the 
form attached hereto as Exhibit V, provided that any changes to the form shall be 
subject to Purchaser’s prior written approval; 


(ii) The BOS Contractor shall be one of the approved contractors on 
Exhibit J and the Balance of Systems Agreement shall be executed substantially in 
the form attached hereto as Exhibit W, provided that any changes to the form shall 
be subject to Purchaser’s prior written approval;  


(iii) The Inverter Supplier shall be one of the approved contractors on 
Exhibit J and the Inverter Supply Agreement shall be executed substantially in the 
form attached hereto as Exhibit X, provided that any changes to the form shall be 
subject to Purchaser’s prior written approval; and 


(iv) As to the specific equipment identified on Exhibit J, the 
Subcontractor that will ultimately manufacture and supply each such item of 
equipment shall be one of the suppliers or vendors identified on Exhibit J as being 
an approved supplier or vendor in connection with each such item of equipment. 


4.5.3 Seller Responsible for Acts of Subcontractor; Information.  Seller may 
perform its obligations hereunder directly or through the use of Subcontractors.  Seller shall at all 
times be responsible for the acts and omissions of Subcontractors whether employed directly or 
indirectly by Seller or Company.  Seller shall be responsible for performance of all the Work, 
whether performed by Seller, Company or any Subcontractors.  Purchaser shall not be responsible 
for the performance of any Work by any Subcontractor nor shall this Agreement give rise to any 
contractual relationship between Purchaser and any Subcontractor.  Purchaser does not undertake 
any obligation to pay, or to be responsible for the payment of, any sums to any Subcontractor.  
Seller shall furnish such information and access relative to the identity of and scope of services or 
supply of its Subcontractors as Purchaser may reasonably request; provided that Purchaser shall 
be entitled to such information as reasonably necessary to enable Purchaser to verify compliance 
with the provisions of this Section 4.5 and Section 4.3.9.  


4.5.4 Seller Responsible for Payments to Third Parties and Subcontractors. 
Seller shall be solely responsible for paying (or arranging for the payment on its or Company’s 
behalf to) each Subcontractor and any other Person to whom any amount is due from Seller or 
Company for services, equipment, materials or supplies performed or delivered in connection with 
the Project pursuant to a Contract relating to the Project executed by Seller or Company prior to 
the Closing Date for the duration of the term of such Contract or Subcontract, including (for clarity) 
where the term of such Contract ends after the Closing Date. Prior to any such payment, Seller 
shall take all reasonable steps to ensure that such equipment, materials and supplies have been or 
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will be received, inspected and approved and that such services have been or will be properly 
performed in accordance with the requirements of this Agreement.  


4.6 Continued Standard of Performance. 


4.6.1 From the Effective Date and until the Closing, Seller shall cause Company 
to conduct its business, in the ordinary course.  Such obligation includes: 


(a) keeping in full force and effect Company’s legal existence as a [____] 
[limited liability company]; 


(b) preserving and maintaining the Project Assets in accordance with Prudent 
Industry Practices; 


(c) maintaining all books and records (including, with respect to Company, the 
Books and Records) in accordance with this Agreement; 


(d) performing and complying with the Project Contracts; 


(e) performing and complying with all applicable Permits; and 


(f) performing and complying with applicable Law. 


4.6.2 Without Purchaser’s prior written consent (not to be unreasonably 
withheld, conditioned or delayed):  


(a) Seller and Company shall not modify, amend, or terminate any Project 
Contract, or waive, release, or assign any rights or claims thereunder except for the 
termination of any Real Property Agreement as provided in Section 4.6.2(c);  


(b) Seller and Company shall not modify or amend any Project Contract which 
did not require Purchaser’s approval pursuant to this Agreement when it was initially 
executed, but which would have required Purchaser’s approval pursuant to this Agreement 
had the terms of any such proposed amendment or modification been included in such 
Project Contract when it was initially executed;  


(c) Seller and Company shall not sell, lease, license, mortgage, pledge, 
encumber, or otherwise dispose of any of the Project Assets or Project Real Property, other 
than: (i) disposal of Project Assets that are not required for the completion of the Project 
or achieving Mechanical Completion and/or Substantial Completion (including 
termination of any Real Property Agreements or a partial release of certain Project Real 
Property, in either case, which is not necessary for the operation or maintenance of the 
Project); or (iii) in a construction financing transaction with a Lender in connection with 
the construction of the Project, where any associated Lien or other encumbrance is released 
in full prior to Closing; 
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(d) Seller and Company shall not agree or consent in writing to any matter in 
connection with any lawsuit, arbitration, mediation, audit or investigation related to the 
Project, the Project Assets or Company by or before any Governmental Authority;  


(e) Seller and Company shall not take or fail to take any action that could 
jeopardize the eligibility of the Project for, or the receipt by Purchaser or any of its 
Affiliates of, the ITCs at a [30]% rate;  


(f) Seller and Company shall not make any change in the accounting methods 
used for Company, except as required by GAAP; 


(g) Company shall not merge or consolidate with any other entity; 


(h) Company shall not incur any Indebtedness or Liens other than that which 
will be satisfied and released in full prior to the Closing and Permitted Liens; 


(i) Seller and Company shall not redeem or repurchase, directly or indirectly, 
any Company Interests or declare, set aside or pay any dividends or make any other 
distributions with respect to any Company Interests; 


(j) Seller and Company shall not issue, sell or transfer any Company Interest; 


(k) Company shall not acquire (by merger, consolidation or acquisition of stock 
or assets or otherwise) any corporation, partnership or other business organization or 
division thereof or collection of assets constituting all or substantially all of a business or 
business unit; 


(l) Seller and Company shall not change any method of accounting with respect 
to Taxes of Company, make or change any income or other material Tax election of 
Company, file any amended Tax Return of Company, or enter into any closing or similar 
agreement, consent to any extension or waiver of the limitation period applicable to any 
Tax claim or assessment against Company; 


(m) Seller and Company shall not make or authorize any change in the 
Organizational Documents of Company; 


(n) Seller and Company shall not hire any employee of Company or adopt any 
Employee Benefit Plan of Company or incur any Liability under any Employee Benefit 
Plan; 


(o) Seller and Company shall not undertake any recapitalization, 
reorganization, liquidation, dissolution or winding up; 


(p) Company shall not acquire any Asset that is not necessary for the 
construction, development, ownership or operation of the Project; 


(q) Company shall not engage in any line of business other than the continued 
construction, development, operation and maintenance of the Project; 
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(r) Neither Seller nor any Affiliate of Seller (other than Company) shall enter 
into any Contract that relates to, is associated with or concerns the Project or the Project; 


(s) Seller shall not (and shall cause Company not to) generate any power from 
the Project prior to or after the Closing Date;  


(t) Seller, Company and their respective Affiliates shall not create or commit 
to any Support and Affiliate Obligations, other than (i) any Support and Affiliate 
Obligations arising under a Project Contract approved by Purchaser pursuant to 
Section 4.5.1 (but only if the associated Support and Affiliate Obligation is specifically 
identified to, and approved in writing by, Purchaser), and (ii) any other Support and 
Affiliate Obligations if the same have been approved in advance and in writing by 
Purchaser; and 


(u) Seller and Company shall not commit or agree to do any of the foregoing. 


4.7 Insurance.  As of the Effective Date and prior to commencing Work, Seller shall 
obtain and maintain the insurance coverage required in Exhibit K and otherwise comply with the 
insurance requirements provided therein.  Seller shall not change, modify, or otherwise amend or 
terminate any of the required insurance coverages set forth on Exhibit K without first obtaining 
Purchaser’s prior written approval.  


4.8 IA Costs.  Seller shall be responsible for all costs and expenses for all 
Interconnection Facilities, including all Interconnection Customer Interconnection Facilities, and 
all Network Upgrades, including Stand Alone Network Upgrades and Affected System upgrades; 
provided that any IA Costs not paid by Seller prior to Closing shall be paid as an adjustment to the 
Purchase Price as provided in Section 9.2.1(b). 


4.9 Interconnection Credit Support.  Seller shall post one hundred percent (100%) 
of all credit support due with respect to anticipated IA Costs and costs for Interconnection 
Customer Interconnection Facilities as and when, and in the form, required by SPP, the 
Transmission Owner and any owner or operator of an Affected System (the “Interconnection 
Credit Support Amount”). 


ARTICLE 5 
CHANGES IN THE WORK 


5.1 No Seller Initiated Changes.  Seller shall adhere to, and not deviate from, the 
Requirements, without the prior written consent of Purchaser.   


5.2 Purchaser Initiated Changes. 


(a) Purchaser may request changes in the Work.  If Purchaser so desires to 
change the Work, it shall submit a change request to Seller in writing setting forth in 
reasonable detail the nature of the requested change.  Upon receipt of a change request, 
Seller shall initiate discussions with the Panel Supplier, the Inverter Supplier, the BOS 
Contractor (as applicable) and any other applicable Subcontractors and, within fourteen 
(14) Days after Purchaser’s request, return a proposal to Purchaser that includes: 
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(i) The proposed increase or decrease, if any, in the Purchase Price that 
would result from such a change.  In connection therewith, Seller acknowledges 
and understands that Purchaser is unlikely to implement any such requested change 
in the Work if it would impact Seller’s ability to achieve Mechanical Completion 
by the Mechanical Completion Deadline and Substantial Completion by the 
Substantial Completion Deadline, and Final Completion by the Final Completion 
Deadline.  Therefore, to the extent applicable, any such proposal provided by Seller 
shall include any incremental increase in the Purchase Price necessary to accelerate 
the Work and avoid delaying any Milestone; 


(ii) To the extent applicable, evidence satisfactory to Purchaser that the 
implementation of any such requested change in the Work will impact Seller’s 
ability to achieve Mechanical Completion by the Mechanical Completion Deadline 
and Substantial Completion by the Substantial Completion Deadline, and Final 
Completion by the Final Completion Deadline and that Seller is not physically able 
to accelerate the Work in order to avoid delaying any Milestone (a “Non-
Acceleration Justification”); and 


(iii) Such other supporting data and documentation reasonably requested 
by Purchaser in its change request. 


(b) Purchaser shall, within ten (10) Business Days following its receipt of such 
proposal, notify Seller as to whether Purchaser agrees with such proposal and wishes to 
accept Seller’s proposal: 


(i) If Purchaser agrees with such proposal and wishes to accept the 
same, Purchaser and Seller shall execute a Change Order reflecting such proposal; 


(ii) If Purchaser disagrees with Seller’s proposal and indicates its desire 
to withdraw its requested change, then such requested change shall be deemed 
withdrawn by Purchaser; 


(iii) If Purchaser disagrees with Seller’s proposal and such proposal 
included a Non-Acceleration Justification, then such requested change shall be 
deemed withdrawn by Purchaser; or 


(iv) If Purchaser disagrees with Seller’s proposal and such proposal did 
not include a Non-Acceleration Justification, then Purchaser may either withdraw 
the requested change or refer to dispute resolution in accordance with Article 21. 


(c) If Purchaser does not respond to Seller’s proposal within the preceding ten 
(10) Business Day time period, Purchaser shall be deemed to have withdrawn its requested 
change. 


(d) In no event shall Seller be required to perform any such requested change 
in the Work unless a Change Order with respect thereto has been executed by both Parties. 
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5.3 No Impact on Project Schedule or Purchase Price.  Seller acknowledges and 
agrees that any direction, action, inaction, consent or approval by Purchaser pursuant to the terms 
and provisions of this Agreement will not cause any impact on (i) the Project Schedule or (ii) 
except as otherwise expressly provided in Section 5.2, the Purchase Price, and as a consequence, 
Seller hereby waives any and all claims to an extension in the Project Schedule (including the 
Mechanical Completion Deadline, the Substantial Completion Deadline and the Final Completion 
Deadline) and/or an increase in the Purchase Price by reason of any directions, actions, inactions, 
consents or approvals by Purchaser pursuant to the express terms and conditions of this Agreement. 


5.4 Waiver of Claims.  By executing a Change Order, Seller thereafter waives the right 
to assert any claim with respect to the Purchase Price or otherwise based on the subject matter of, 
or the claim addressed by, such Change Order; it being acknowledged and agreed by Seller that 
any such Change Order shall completely address any impact to Seller or Company associated with 
the subject matter of, or the claim addressed by, such Change Order. 


ARTICLE 6 
PURCHASER OBLIGATIONS 


6.1 Achievement of Purchaser Responsibility Firm Date Conditions.  Purchaser 
agrees that, until the Firm Date Deadline, it shall exercise commercially reasonable efforts to 
achieve the Purchaser Responsibility Firm Date Conditions. 


6.2 Key Personnel.  Purchaser shall designate, from time to time, one or more 
individuals who will act on behalf of Purchaser in connection with the Project, together with the 
scope of their authority for each such individual.  Such designations as of the date of this 
Agreement are as set forth in Exhibit G-2 attached hereto.  Among such designees, there shall be 
appointed a principal representative of Purchaser (the “Purchaser’s Representative”), who shall 
be Purchaser’s authorized representative, and who shall receive and initiate all communications 
from and with Seller and be authorized to render binding decisions related to the Project (as well 
as entering into Change Orders). 


6.3 Purchaser Approvals.  Seller acknowledges and agrees that any review, approval, 
comment or evaluation by Purchaser of any plans, drawings, specifications or other documents 
prepared by or on behalf of Seller or any inspection of the Work, Project, or Project Real Property 
by Purchaser, its agents, or representatives shall be solely for Purchaser’s determining for 
Purchaser’s own satisfaction of the suitability of the Project for use as an electric solar generation 
facility, and may not be relied upon by Seller, Subcontractors, or any other third party as a 
substantive review or approval thereof.  Purchaser, in reviewing, approving, commenting on or 
evaluating any plans, drawings, specifications or other documents, shall have no responsibility or 
liability for the accuracy or completeness of such documents, for any defects, deficiencies or 
inadequacies therein or for any failure of such documents to comply with the Requirements, the 
responsibility for all of the foregoing matters being the sole obligation of Seller.  In no event shall 
any review, approval, comment or evaluation by Purchaser (including the issuance or approval of 
any Milestone certificate) relieve Seller of any liability or responsibility under this Agreement 
(including the obligation to achieve Mechanical Completion by the Mechanical Completion 
Deadline, Substantial Completion by the Substantial Completion Deadline or Final Completion by 
the Final Completion Deadline), it being understood that Purchaser is at all times ultimately relying 
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upon Seller’s skill, knowledge and professional training and experience in preparing any plans, 
drawings, specifications or other documents and in completing the Work in accordance with the 
Requirements. 


6.4 Impact of Purchaser Approval or Inspection of Work.  Except as otherwise 
provided in this Agreement, no inspection or review of, or failure to inspect or review, the Work 
by Purchaser, its agents, or representatives shall relieve Seller and Company of their obligation to 
properly execute and complete the Work in accordance with the Requirements. 


6.5 Purchaser’s Rights Not Limited.  The rights and remedies provided in this Article 
6 shall be in addition to, and not in limitation of, any other rights or remedies otherwise available 
to Purchaser under this Agreement and other Transaction Documents or at law and/or in equity. 


ARTICLE 7 
PROJECT SCHEDULE & COMPLETION CRITERIA 


7.1 Project Schedule. 


7.1.1 Performance in Accordance with Project Schedule; Purchaser Step In 
Rights.  


(a) Seller shall achieve the Seller Deadlines in accordance with the Project 
Schedule.  The Project Schedule shall not be changed, altered or modified without the prior 
written approval of Purchaser. 


(i) By the Guaranteed Mechanical Completion Date, Seller shall 
achieve Mechanical Completion.  If Seller has not achieved Mechanical 
Completion by the Mechanical Completion Deadline, a Seller Default shall be 
deemed to have occurred and Purchaser may thereafter terminate this Agreement 
in accordance with Article 19.  


(ii)  


(A) By the Guaranteed Substantial Completion Date, Seller shall 
achieve Substantial Completion.  If Seller has not achieved Substantial 
Completion by the Substantial Completion Deadline, a Seller Default shall 
be deemed to have occurred and Purchaser may (1) thereafter terminate this 
Agreement in accordance with Article 19, (2) take over the Work to 
complete the Project, and (3) withhold the Substantial Completion Payment. 
In the event Purchaser does not terminate this Agreement pursuant to this 
Section 7.1.1(a)(ii)(A), Seller shall continue to diligently pursue 
achievement of Substantial Completion, and shall pay the Substantial 
Completion Delay LDs in accordance with Section 7.6 of this Agreement.   


(B) In the event that Purchaser terminates this Agreement 
pursuant Section 7.1.1(a)(ii)(A), Purchaser shall calculate and provide to 
Seller an accounting of (I) all actual damages (which may include, without 
limitation, any diminution in the value of the Project due to decreased 
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Project capacity, costs to remedy any other defects in the Project and any 
costs incurred by Purchaser pursuing Substantial Completion of the Project) 
incurred by Purchaser in completing the Project and (II) all outstanding 
Substantial Completion Delay LDs (the foregoing (I) and (II), collectively, 
the “Incomplete Project Loss Amount”). If the Substantial Completion 
Payment is less than the Incomplete Project Loss Amount, then within thirty 
(30) days following Purchaser’s calculation of the Incomplete Project Loss 
Amount, Seller shall pay to Purchaser an amount equal to the difference 
between (1) the Incomplete Project Loss Amount, and (2) the Substantial 
Completion Payment. If Seller fails to pay amounts due pursuant to this 
Section 7.1.1(a)(ii)(B), then Purchaser shall be entitled to cause a draw on 
Seller’s Credit Support for such unpaid amount. 


(iii) By the Guaranteed Final Completion Date, Seller shall achieve Final 
Completion.  If Seller has not achieved Final Completion by the Final Completion 
Deadline, a Seller Default shall be deemed to have occurred and Purchaser may (1) 
thereafter terminate this Agreement in accordance with Article 19, (2) take over the 
Work to complete the Project, and (3) withhold the remainder of the Final 
Completion Holdback Amount.  


(b) Notwithstanding anything to the contrary contained in this Agreement, the 
Seller Deadlines shall not be extended for any matter, event or circumstance.  In 
confirmation and furtherance thereof, Seller acknowledges and agrees that there shall be 
no extension of the Seller Deadlines as a result of any events of Force Majeure or otherwise, 
differing conditions at the Project Real Property than anticipated by Seller, the BOS 
Contractor, or any other counterparty to a Project Contract, or for any other reason related 
to risks related to the development, design and construction of the Project.  


7.1.2 Recovery Plan.  If, at any time during the performance of the Work, Seller 
fails to achieve one (1) or more Milestones by the expected completion date for such Milestone(s) 
in the Project Schedule (or, based on the progress of the Work, Purchaser reasonably determines 
that Seller is likely to fail to achieve one (1) or more Milestones), Purchaser may provide written 
notice of the same to Seller.  Seller shall, within five (5) Days after receipt of any such written 
notice from Purchaser, submit a proposed recovery schedule to Purchaser.  The proposed recovery 
schedule will, at a minimum, demonstrate the means by which Seller intends to recapture lost time, 
meet interim Milestones and meet the Seller Deadlines.  If Purchaser is satisfied with the proposed 
recovery schedule, it shall provide written notice of the same to Seller, and Seller shall implement 
the proposed recovery schedule immediately (such approved schedule, the “Recovery Plan”).  If 
Purchaser, acting reasonably, does not agree that Seller has demonstrated in the proposed recovery 
schedule its ability to recapture lost time, meet interim Milestones and meet the Seller Deadlines, 
Purchaser may, without prejudice to any other right or remedies it may have, require Seller to bring 
the Work into conformity with the Project Schedule, including, without limitation, requiring 
counterparties to the Material Project Contracts to increase their work force, to work overtime, 
and/or to work extra shifts (all at Seller’s sole cost and expense). 


7.2 Corrective Work.  Seller shall, (i) prior to achieving Mechanical Completion, and 
(ii) after achieving Mechanical Completion, but before achieving Substantial Completion, 
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promptly correct, or cause to be corrected, at Seller’s sole cost and expense and at no additional 
cost to Purchaser, any Work which fails to comply with the Requirements, regardless of the stage 
of completion. 


7.3 Mechanical Completion.  Seller shall perform the Work so as to achieve 
Mechanical Completion by the Guaranteed Mechanical Completion Date. At least sixty (60) Days 
before the time that Seller reasonably believes that the Work will be completed to the point where 
Mechanical Completion will be achieved, Seller shall provide written notice of the same to 
Purchaser (a) indicating the date that it estimates that Mechanical Completion will occur and (b) 
providing a proposed Post-Mechanical Completion Punch List, which shall include the estimated 
cost to complete all of the Punch List Items.  On the date Seller believes the entire Project has 
achieved Mechanical Completion, Seller will provide written notice of the same to Purchaser and 
an update of the proposed Post-Mechanical Completion Punch List (the “Mechanical Completion 
Notice”), which notice shall include a certificate of Mechanical Completion executed by Seller in 
the form included as Exhibit N-1 (the “Certificate of Mechanical Completion”). Pursuant to 
Section 10.1.3(x), on the Closing Date, Seller shall provide to Purchaser the Independent 
Engineer’s Mechanical Completion Certificate, substantially in the form attached hereto as Exhibit 
P-1 (a copy of which shall have been delivered to Purchaser at least thirty (30) days prior to the 
Closing Date), which shall be prepared solely at Seller’s cost. 


7.3.1 Notice of Mechanical Completion.  As soon as reasonably practicable after 
receipt of the Mechanical Completion Notice, but in no event later than seven (7) Business Days 
after receipt of the Mechanical Completion Notice, Purchaser shall either: 


(a) confirm the Post-Mechanical Completion Punch List, the estimated cost of 
the Punch List Items, and achievement of Mechanical Completion by delivering to Seller 
a countersigned copy of the Certificate of Mechanical Completion; or 


(b) provide written notice to Seller that Mechanical Completion has not been 
achieved or that Purchaser disputes one or more items on the Post-Mechanical Completion 
Punch List (or estimated cost of the Punch List Items), and specify the reasons therefor; in 
which case, Seller shall address the deficiencies noted by Purchaser and submit a new 
Certificate of Mechanical Completion in accordance with the provisions of this Section 
7.3. 


7.3.2 Post-Mechanical Completion Punch List. After being established as 
provided in Section 7.3, the Post-Mechanical Completion Punch List shall be revised if and as 
other Punch List Items are discovered or new Punch List Items arise out of Work performed by 
Seller until the Post-Substantial Completion Punch List has been established pursuant to Section 
7.4. 


7.3.3 Completion of Punch List.  Seller shall complete all Punch List items on 
the Post-Mechanical Completion Punch List that are not Punch List Items for the Post-Substantial 
Completion Punch List before achieving Substantial Completion; provided that Purchaser may, in 
its sole discretion, move Punch List Items from the Post-Mechanical Completion Punch List to the 
Post-Substantial Completion Punch List in order to achieve Substantial Completion. If the 
remaining Punch List Items on the Post-Mechanical Completion Punch List are not completed by 
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the Substantial Completion Deadline, Seller acknowledges and agrees that Purchaser may 
complete the Project (or cause the completion of the Project) in accordance with Section 7.1.1. 


7.4 Substantial Completion.  Seller shall cause all items on the Post-Mechanical 
Completion Punch List to be completed by the Guaranteed Substantial Completion Date and shall 
perform the Work so as to achieve Substantial Completion by the Guaranteed Substantial 
Completion Date.  If and when Seller considers that the Work has achieved Substantial 
Completion, Seller shall provide written notice of the same to Purchaser (a) indicating the date that 
it estimates that Substantial Completion will occur and (b) providing a proposed Post-Substantial 
Completion Punch List, which shall include the estimated cost to complete all of the remaining 
Punch List Items.  On the date Seller believes the entire Project has achieved Substantial 
Completion, Seller will provide: (1) the Independent Engineer’s Substantial Completion 
Certificate, substantially in the form attached hereto as Exhibit P-2, which shall be prepared solely 
at Seller’s cost, and (2) written notice to Purchaser that Substantial Completion has been met, 
substantially in the form attached hereto as Exhibit O-1 (the “Substantial Completion Notice”). 
The Substantial Completion Notice shall include an update of the proposed Post-Substantial 
Completion Punch List, and a certificate of Substantial Completion executed by Seller, 
substantially in the form attached hereto as Exhibit N-2 (the “Certificate of Substantial 
Completion”).  


7.4.1 Notice of Substantial Completion.  As soon as reasonably practicable after 
receipt of the Substantial Completion Notice, but in no event later than seven (7) Business Days 
after receipt of the Substantial Completion Notice, Purchaser shall either: 


(a) confirm the Post-Substantial Completion Punch List, the estimated cost of 
the Punch List Items, and achievement of Substantial Completion by delivering to Seller a 
countersigned copy of the Certificate of Substantial Completion; or 


(b) provide written notice to Seller that Substantial Completion has not been 
achieved or that Purchaser disputes one or more items on the Post- Substantial Completion 
Punch List (or estimated cost of the Punch List Items), and specify the reasons therefor; in 
which case, Seller shall address the deficiencies noted by Purchaser and submit a new 
Certificate of Substantial Completion in accordance with the provisions of this Section 7.4. 


7.4.2 Post-Substantial Completion Punch List. Seller shall complete all the 
Punch List Items in the approved Post-Substantial Completion Punch List in order to achieve Final 
Completion by the Final Completion Deadline. 


7.4.3 Substantial Completion Payment.  After Purchaser delivers a counter-
signed copy of the Certificate of Substantial Completion, confirming that Substantial Completion 
has been achieved in accordance with Section 7.4.1(a), Purchaser shall pay Seller the Substantial 
Completion Payment as set forth in Section 9.2.2(b).   


7.4.4 Completion of Punch List.  If the Punch List Items (i) relating to the non-
Vegetation items on the Post-Substantial Completion Punch List are not completed by the Final 
Completion (Non-Vegetation) Deadline, or (ii) Punch List Items relating to Vegetation items on 
the Post-Substantial Completion Punch List are not completed by the Final Completion Deadline, 
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Purchaser may in its sole discretion complete the Punch List Items without further involvement by 
Seller or its Subcontractors.  All costs and expenses incurred by Purchaser in so completing the 
Punch List Items shall be the responsibility of Seller, and without in any way limiting any other 
remedies that Purchaser may have hereunder in the event of a breach by Seller of its obligations 
hereunder, Purchaser shall be entitled to draw, first, on the Final Completion Holdback Amount 
and second, in the event the Final Completion Holdback Amount is insufficient, on the Credit 
Support, in order to reimburse itself for all such costs and expenses.  Upon completion of all of the 
Punch List Items, Purchaser shall release any remaining portion of the Final Completion Holdback 
Amount to Seller. 


7.5 Final Completion  


7.5.1 Final Completion (Non-Vegetation).  Seller shall cause the Work to 
achieve Final Completion (Non-Vegetation) by no later than the Final Completion (Non-
Vegetation) Deadline.  If and when Seller considers that the Work has achieved Final Completion 
(Non-Vegetation), Seller shall provide written notice of the same to Purchaser indicating the date 
that it estimates that Final Completion (Non-Vegetation) will occur.  On the date Seller believes 
the entire Project has achieved Final Completion (Non-Vegetation), Seller will provide written 
notice to Purchaser, substantially in the form attached hereto as Exhibit O-2 (the “Final 
Completion (Non-Vegetation) Notice”), which notice shall include a certificate of Final 
Completion executed by Seller substantially in the form attached hereto as Exhibit N-3 (the 
“Certificate of Final Completion (Non-Vegetation)”). 


7.5.2 Notice of Final Completion (Non-Vegetation).  As soon as reasonably 
practicable after receipt of the Final Completion (Non-Vegetation) Notice, but in no event later 
than seven (7) Business Days after receipt of the Final Completion (Non-Vegetation) Notice, 
Purchaser shall either: 


(c) confirm the achievement of Final Completion (Non-Vegetation) by 
delivering to Seller a countersigned copy of the Certificate of Final Completion (Non-
Vegetation); or 


(d) provide written notice to Seller that Final Completion (Non-Vegetation) has 
not been achieved, and specify the reasons therefor; in which case, Seller shall address the 
deficiencies noted by Purchaser and submit a new Certificate of Final Completion (Non-
Vegetation) in accordance with the provisions of this Section 7.5. 


7.5.3 Final Completion.  Seller shall cause the Work to achieve Final 
Completion by no later than the Final Completion Deadline.  If and when Seller considers that the 
Work has achieved Final Completion, Seller shall provide written notice of the same to Purchaser 
indicating the date that it estimates that Final Completion will occur.  On the date Seller believes 
the entire Project has achieved Final Completion, Seller will provide: (1) the Independent 
Engineer’s Final Completion Certificate, substantially in the form attached hereto as Exhibit P-3, 
which shall be prepared solely at Seller’s cost, and (2) written notice to Purchaser that Final 
Completion has been met, substantially in the form attached hereto as Exhibit O-3 (the “Final 
Completion Notice”), which notice shall include a certificate of Final Completion executed by 
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Seller substantially in the form attached hereto as Exhibit N-4 (the “Certificate of Final 
Completion”).  


7.5.4 Notice of Final Completion.  As soon as reasonably practicable after 
receipt of the Final Completion Notice, but in no event later than seven (7) Business Days after 
receipt of the Final Completion Notice, Purchaser shall either: 


(e) confirm the achievement of Final Completion by delivering to Seller a 
countersigned copy of the Certificate of Final Completion; or 


(f) provide written notice to Seller that Final Completion has not been 
achieved, and specify the reasons therefor; in which case, Seller shall address the 
deficiencies noted by Purchaser and submit a new Certificate of Final Completion in 
accordance with the provisions of this Section 7.5. 


7.5.5 Release of the Final Completion Holdback Amount.  After Purchaser 
delivers a counter-signed copy of the Certificate of Final Completion, confirming that Final 
Completion has been achieved in accordance with Section 7.5.4(a), Purchaser shall have [___] 
Business Days from the date that the Certificate of Final Completion is delivered, to release the 
Final Completion Holdback Amount; provided that, Seller shall deliver the conditional final lien 
waivers at the time the Final Completion Holdback Amount is paid, with unconditional final lien 
waivers to follow upon final payment.   


7.6 Liquidated Damages.  


7.6.1 In the event that Seller does not achieve Mechanical Completion by the 
Guaranteed Mechanical Completion Date, then Seller shall pay Purchaser $[_______] per day for 
a failure to achieve Mechanical Completion by the Guaranteed Mechanical Completion Date (the 
“Mechanical Completion Delay LDs”).  


7.6.2 In the event that Seller does not achieve Substantial Completion by the 
Guaranteed Substantial Completion Date, then Seller shall pay Purchaser $[_______] per day for 
a failure to achieve Substantial Completion by the Guaranteed Substantial Completion Date (the 
“Substantial Completion Delay LDs;” collectively with the Mechanical Completion Delay LDs, 
the “Delay LDs”). 


7.6.3 The Parties acknowledge and agree that because of the unique nature of 
the Project and the unavailability of a substitute facility, it is difficult or impossible to determine 
with precision the amount of damages that would or might be incurred by Purchaser as a result of 
Seller’s failure to achieve Mechanical Completion by the Guaranteed Mechanical Completion 
Date, or Substantial Completion by the Guaranteed Substantial Completion Date, as applicable. It 
is understood and agreed by the Parties that (i) Purchaser shall be damaged by the failure of Seller 
to meet such obligation, (ii) it would be impracticable or extremely difficult to fix the actual 
damages resulting therefrom, (iii) any sums which would be payable under this Section 7.6 are in 
the nature of liquidated damages, and not a penalty, and are fair and reasonable under the 
circumstances and (iv) each payment represents a reasonable estimate of fair compensation for the 
losses that may reasonably be anticipated from such failure, and shall, without duplication, be the 
sole and exclusive measure of damages with respect to Seller’s failure to achieve Mechanical 
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Completion by the Guaranteed Mechanical Completion Date, or Substantial Completion by the 
Guaranteed Substantial Completion Date, as applicable; provided, that the foregoing statement 
shall not affect the rights of Purchaser pursuant to Section 7.1.1, or with respect to the Capacity 
Buydown Amount, or the Project Availability LDs, which for the avoidance of doubt are in 
addition to the damages under this Section 7.6.3. 


7.7 Force Majeure. 


7.7.1 Effect of Force Majeure.  Neither Party shall be in default or in breach of 
its obligations under this Agreement or otherwise be liable to the other Party for any delay in the 
performance of any of its obligations under this Agreement if and to the extent such delay is a 
result of Force Majeure arising after the Effective Date.  The protections afforded under this 
Section 7.7.1 to a Party shall be of no greater scope and no longer duration, than is required by the 
Force Majeure.  Notwithstanding anything to the contrary contained in this Section 7.7.1 or 
elsewhere in this Agreement, no event of Force Majeure shall (i) relieve, suspend or otherwise 
excuse any Party from performing any obligation to make any payment owed to another Party or 
to indemnify, defend or hold harmless another Party pursuant to this Agreement, or (ii) result in 
an extension of any of the Seller Deadlines or an increase in the Purchase Price. 


7.7.2 Notice of Force Majeure. 


(a) If Purchaser considers that any event of Force Majeure has occurred which 
may affect performance of its obligations under this Agreement, it shall promptly, and in 
any event not more than ten (10) Days after Purchaser has actual knowledge of the 
occurrence of such event of Force Majeure, notify Seller thereof stating the full particulars, 
including the obligations that are affected, the estimated period during which performance 
may be delayed or prevented, and the particulars of the program to be implemented to 
resume normal performance hereunder.  In the event Purchaser fails to submit a notice of 
an event of Force Majeure within the aforementioned ten (10) Day period, Purchaser shall 
be deemed to have waived its right to make such claim in the future. 


(b) If Seller considers that any event of Force Majeure has occurred which may 
affect performance of its obligations under this Agreement, the following shall apply: 


(i) Seller shall promptly, and in any event not more than ten (10) Days 
after Seller has actual knowledge of the occurrence of such event of Force Majeure, 
or, notify Purchaser thereof stating the full particulars (a “Seller FM Notice”), 
including the obligations that are affected thereby and identifying any specific 
impact on the Project Schedule, the estimated period during which performance 
may be delayed or prevented, and the particulars of the program to be implemented 
to resume normal performance hereunder. 


(ii) Additionally, if Seller is claiming that any such event of Force 
Majeure materially affected the “critical path” of the Work, it shall so state as such 
in the applicable Seller FM Notice, and shall promptly thereafter demonstrate to 
Purchaser (a) that the “critical path” of the Work was so materially affected, (b) 
that the activity claimed to have been delayed was in fact delayed by the event of 
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Force Majeure, and (c) the number of days Seller was delayed in the performance 
of such “critical path” of the Work due to such event of Force Majeure.  If Seller 
demonstrates to the reasonable satisfaction of Purchaser that the claimed event of 
Force Majeure did in fact materially affect the “critical path” of the Work and 
Seller’s ability to achieve a Milestone under the Project Schedule, then: (a) Seller 
shall be entitled to the relief described in Section 7.5.1; and (b) the Parties shall so 
amend the Project Schedule (provided, however, under no circumstances shall 
Seller be entitled to an extension in the Mechanical Completion Deadline or 
Substantial Completion Deadline due to an event of Force Majeure or any other 
reason). 


(iii) In the event Seller fails to submit a Seller FM Notice as to an event 
of Force Majeure within the aforementioned ten (10) Day period, Seller shall be 
deemed to have waived its right to make any claims in the future as to such event 
of Force Majeure.  


7.7.3 Continued Performance.  Upon the occurrence of any event of Force 
Majeure, the affected Party shall use commercially reasonable efforts to mitigate the effects of 
Force Majeure, resume normal performance of this Agreement within the shortest time practicable 
and continue to perform its obligations under this Agreement insofar as they are not affected by 
the Force Majeure. 


ARTICLE 8 
PROJECT TESTING 


8.1 Project Tests.  


8.1.1 Seller and Purchaser agree that this Article 8 and Exhibit FF shall govern 
the performance of all Project Tests under this Agreement and that all Project Tests shall be 
performed in accordance with the requirements of this Agreement, including the Scope of Work 
and the Performance Standard applicable to such Project Tests. 


8.1.2 After the Closing, Seller shall be responsible for the performance of each 
Project Test as provided in this Article 8 and Exhibit FF and shall bear the costs to perform each 
Project Test, including the Project Test Report and the costs of the Project Test Contractor. 


8.1.3 Project Test Standards. 


(a) Seller shall retain the Project Test Contractor to conduct each Project Test 
in accordance with the requirements of this Agreement, including the Scope of Work and 
the Performance Standard applicable to Project Tests.  For all Project Tests, Seller shall 
(A) notify Purchaser of the intended Project Test date at least ten (10) Business Days prior 
to commencing such Project Test, (B) confirm in writing to Purchaser the dates and times 
of such Project Test no later than five (5) Business Days prior to commencing such Project 
Test, and (C) follow the other processes, procedures, terms, and conditions with regard to 
such Project Test set forth in this Agreement, including in this Article 8, the Scope of Work 
and the Performance Standards.  If Purchaser objects to Seller’s proposed dates and times 
for any Project Test, Purchaser shall propose in good faith at least two (2) new dates and 
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times for such Project Test that are as close to Seller’s initial proposed dates and times as 
is reasonably acceptable to Purchaser and Purchaser and Seller shall work in good faith to 
select the dates and times of such Project Test.  


(b) Seller shall keep Purchaser reasonably apprised of, and promptly notify 
Purchaser of any change in the status of, each Project Test, timely provide to Purchaser 
such other information regarding each Project Test as Purchaser may reasonably request, 
and afford Purchaser and its representatives, including independent engineers and testing 
experts, a reasonable opportunity to witness each Project Test. A Project Test, once begun, 
may not be interrupted or suspended and then resumed without Purchaser’s prior written 
approval.  For the avoidance of doubt, nothing in this clause (b) is intended to or shall 
operate to extend the Guaranteed Substantial Completion Date or the Substantial 
Completion Deadline. 


8.1.4 Purchaser shall, or shall cause Company, to make the Project available for 
each Project Test on the agreed dates and times of each Project Test and Purchaser shall not, and 
shall cause Company not to, unreasonably interfere with Seller’s or the Project Test Contractor’s 
performance of any Project Test.  Seller shall be responsible for providing all test instrumentation, 
equipment, systems, tools, calibrations, material, labor (including operators and testing 
specialists), utilities, and services necessary to conduct each Project Test in accordance with the 
terms of this Agreement and for staffing and operating the Project as needed for each Project Test.  
Seller shall timely provide to Purchaser such information regarding the staffing and operation of 
the Project in preparation for, during, and following each Project Test and the actual performance 
of the Project Test as Purchaser may reasonably request.  Using Project Test information provided 
to Purchaser by Seller or available to Purchaser from the Project or SPP equipment, systems, and 
data, Purchaser shall be responsible for, directly or indirectly, coordinating the scheduling, 
offering, and dispatch of energy and Other Electric Products and otherwise interface with SPP with 
respect to each Project Test.   


8.1.5 For each Project Test, Seller shall cause the Project Test Contractor to (i) 
prepare and complete a final written report (the “Project Test Report”) that documents, presents, 
analyzes, and explains the performance and final results of each Project Test (the “Project Test 
Results”) and certifies the accuracy and completeness of the Project Test Report, including the 
Project Test Results, within five (5) Business Days after the conclusion of such Project Test and 
(ii) deliver such Project Test Report contemporaneously to Seller and Purchaser.  Each Project 
Test Report shall meet the requirements set forth in this Agreement, including the other applicable 
terms of the Scope of Work and the Performance Standard applicable to Project Tests.  Seller shall 
provide to Purchaser (A) promptly after receipt, any draft written Project Test Report prepared by 
the Project Test Contractor and delivered to Seller and a reasonable opportunity (which shall be 
not be less than five (5) Business Days for each draft) to review and comment thereon and (B) a 
reasonable opportunity to participate in any material communication between Seller and the 
Project Test Contractor related to any Project Test, including during a Project Test.  Seller shall 
consider, and shall ensure that Project Test Contractor shall consider, in good faith any comment 
on any draft report provided by Purchaser under this Section 8.1.5.  If after no fewer than ten (10) 
Business Days of good faith discussion between the Parties, Seller and Purchaser cannot agree 
upon the Project Test Results or any other material matter discussed in a draft Project Test Report, 
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then the disagreement shall be resolved via the dispute resolution terms set forth in Article 21 of 
this Agreement. 


8.2 Minimum Guaranteed Project Capacity and Minimum Guaranteed Project 
Availability; Certain Re-Test Requirements.  


8.2.1 As a condition and requirement for achieving Substantial Completion, 
certain Project Tests must be successfully performed in accordance with the requirements of this 
Agreement, demonstrating that the Project has achieved the Minimum Guaranteed Project 
Capacity and the Minimum Guaranteed Project Availability.  


8.2.2 If the Project Test Results of the initial Project Test (as described in 
Exhibit FF) (the “Initial Project Test”) show that the Minimum Guaranteed Project Capacity or 
the Minimum Guaranteed Project Availability were not achieved, Seller shall, upon providing 
prior written notice to Purchaser in accordance with Section 8.1.3(a), conduct, at Seller’s expense, 
using the same Project Test Contractor that performed the Initial Project Test, another Project Test 
(a “Required Project Re-Test”) and comply with the other processes, procedures, terms, and 
conditions with regard to such Project Test set forth in this Agreement, including in this Article 8.  


8.2.3 If the Project Test Results of a Required Project Re-Test show that the 
Minimum Guaranteed Project Capacity or the Minimum Guaranteed Project Availability were not 
achieved, Seller shall, upon providing prior written notice to Purchaser in accordance with Section 
8.1.3(a), conduct, at Seller’s expense, using the same Project Test Contractor that performed such 
Required Project Re-Test, another Required Project Re-Test and comply with the other processes, 
procedures, terms, and conditions with regard to such Required Project Re-Test set forth in this 
Article 8.  Following any Required Project Re-Test pursuant to this Section 8.2.3 this Section 8.2.3 
shall apply again until the earlier to occur of (i) the time that the Minimum Guaranteed Project 
Capacity and the Minimum Guaranteed Project Availability are achieved, or (ii) the date on which 
Purchaser terminates this Agreement pursuant to Section 7.1.1(a)(ii). 


8.2.4 If the Project Test Results of the Initial Project Test show that the 
Minimum Guaranteed Project Capacity and the Minimum Guaranteed Project Availability were 
achieved, but the Guaranteed Project Capacity and the Guaranteed Project Availability were not 
achieved, Seller may, upon providing prior written notice to Purchaser in accordance with Section 
8.1.3(a) conduct, at Seller’s expense, using the same Project Test Contractor that performed the 
Initial Project Test, another Project Test (an “Optional Project Re-Test”) and comply with the 
other processes, procedures, terms, and conditions with regard to such Project Test set forth in this 
Agreement, including in this Article 8;  provided, however, that if the performance of such 
Optional Project Re-Test will or may cause Substantial Completion to be achieved after the 
Substantial Completion Deadline, Purchaser may, in its sole and absolute discretion, and upon 
notice to Seller provided within five (5) days after receipt of Seller’s Optional Project Re-Test 
notice, reject Seller’s election to perform an Optional Project Re-Test, and upon such rejection 
such election by Seller shall be deemed null and void and of no effect.  If by the Substantial 
Completion Deadline, the Guaranteed Project Capacity and the Guaranteed Project Availability 
are not achieved, then the terms of Section 8.2.6 shall apply. 
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8.2.5 The “Final Project Test” shall be the Project Test for either (i) the Initial 
Project Test, if no Required Project Re-Test or Optional Project Re-Test is required to be or has 
been conducted, or (ii) the most recent Required Project Re-Test or Optional Project Re-Test, if 
one or more Required Project Re-Tests or Optional Project Re-Tests have been conducted and 
either (x) no further Required Project Re-Test is required to be, and no further Optional Project 
Re-Test is, conducted or (y) the Substantial Completion Deadline occurs.  The “Final Project Test 
Results” shall be the Project Test Results for the Final Project Test. 


8.2.6 If the Final Project Test Results show that the Minimum Guaranteed 
Project Capacity and the Minimum Guaranteed Project Availability were achieved but the 
Guaranteed Project Capacity or Guaranteed Project Availability, as applicable, were not achieved, 
then the Substantial Completion Payment payable by Purchaser under Section 9.2.2 shall be 
adjusted by the Capacity Buydown Amount and/or the Project Availability LDs, as applicable. If 
after such Project testing, the Final Project Test Results show that the Minimum Guaranteed 
Project Capacity and the Minimum Guaranteed Project Availability were not achieved by the 
Substantial Completion Deadline, as applicable, Purchaser shall have the rights set forth in Section 
7.1.1(a)(ii). 


8.2.7 Notwithstanding anything herein to the contrary, Seller shall not be 
entitled to any increase in the Purchase Price or in the Final Completion Holdback Amount 
released pursuant to Section 7.5.5 or any other compensation from Purchaser if the Final Project 
Test Results show (i) a Project Capacity above the Guaranteed Project Capacity or (ii) a Project 
Availability above the Guaranteed Project Availability. 


8.3 Other Project Tests.  The foregoing shall not limit the completion of any other 
testing set forth in Exhibit FF, including [______]20 and any other quality assurance or quality 
control testing, required by the Scope of Work and Seller shall complete all such testing as and to 
the extent required pursuant to the Scope of Work.   To the extent Seller, Purchaser, or Company 
is required by SPP Rules or other Laws or applicable Permits to demonstrate, after the Closing but 
prior to the Project achieving Substantial Completion, the capability of, or to otherwise test, the 
Project for purposes of capacity qualification or for any other purpose (including to meet 
requirements arising out of the Project’s proposed participation in SPP or any marketplace 
administered by SPP) other than through a Project Test contemplated by Section 8.1 and 
Section 8.2 and Purchaser so requests, Seller shall cause such tests to be performed (including any 
deliverability test or capability test) in accordance with such SPP Rules or other Laws or applicable 
Permits, the Performance Standard, and the other requirements of this Agreement, at Seller’s sole 
cost and expense. In planning for and conducting such tests, Seller and Purchaser shall follow the 
provisions of the Scope of Work and the principles of this Agreement, including Section 8.1 and 
Section 8.2, to the extent reasonable and consistent with the requirements of such tests; otherwise, 
Seller and Purchaser shall use commercially reasonable efforts to develop planning, performance, 
and other terms applicable to such tests that are reasonable and consistent with the requirements 
of such tests under the SPP Rules or other Laws or applicable Permits and the principles of this 
Agreement.  


 
20Note to Draft: Project testing requirements and Project tests remain subject to OGE review. 
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ARTICLE 9 


PURCHASE & SALE AND PURCHASE PRICE 


9.1 Purchase and Sale of Company Interests.  On the Closing Date, Seller shall sell 
and transfer the Company Interests to Purchaser, and Purchaser shall purchase and accept the 
Company Interests from Seller, for the Purchase Price on the Closing Date, free and clear of all 
Liens (other than those imposed by applicable securities laws). 


9.2 Purchase Price.  The purchase price for the Company Interests shall be equal to 
[$__________] (the “Base Purchase Price”), subject to adjustment as provided in Section 9.2.1 
(the Base Purchase Price, as adjusted by such adjustments, the “Purchase Price”).  The Purchase 
Price represents an “all-in” figure for the complete performance of the Work and achievement of 
Mechanical Completion, Substantial Completion and Final Completion of the Project and is 
inclusive of all sales, use, transfer and other Taxes related to or incurred in connection with the 
Transactions, all overhead, general and administrative, project management and similar fees and 
costs, and all other costs and expenses incurred or to be incurred by Seller, Company or any of 
their Subcontractors or representatives in the development, design and completion of the Work.  
The Purchase Price shall be paid as provided in Section 9.2.2 by wire transfer of immediately 
available funds to the account specified in writing by Seller for such purpose or, if so requested in 
writing by Seller, by such alternative means of delivery of immediately available funds or other 
method of payment as is reasonably acceptable to Purchaser. 


9.2.1 Purchase Price Adjustments.  The Purchase Price shall be adjusted as 
follows:  


(a) increased or decreased, as applicable, to the extent provided in any Change 
Orders; 


(b) decreased by the amount of any IA Costs that are not paid prior to the 
Closing, including, if any Interconnection Contract provides for the payment of IA Costs 
(or any portion thereof) subsequent to the Closing (because the Transmission Owner 
decides to self-fund or otherwise), the aggregate amount of any IA Costs to be paid 
pursuant to such Interconnection Contract subsequent to the Closing (it being 
acknowledged and agreed that for the purpose of determining the Purchase Price 
adjustment pursuant to this Section 9.2.1(b), the IA Costs shall be based upon the net 
present value (using the Discount Rate) of the most recent estimate of the IA Costs, as 
determined by SPP; including any interest or returns added by the entities constructing the 
Network Upgrades because such costs will be paid over time); 


(c) decreased by the Real Estate Expense Cost Difference;  


(d) decreased, if applicable by any Mechanical Completion Delay LDs;  


(e) decreased by the amount of the MEH Reduction, if any; and 
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(f) if (i) the Closing Date occurs on a date after [_______] or (ii) as of the 
Closing Date the Project is reasonably expected to be placed in service on a date after 
December 31, [2023], then (a) the Purchase Price shall be adjusted downward to reflect the 
reduction in ITC and corresponding tax basis reduction based on the Project being placed 
in service for federal income tax purposes after December 31, [2023]. 


9.2.2 Purchase Price Payments.   


(a) On the Closing Date, Purchaser shall pay to Seller an amount equal to 
[____percent ([__]%)]of the Purchase Price plus or minus, as applicable, the Post-Closing 
Proration Amount (the “Closing Payment”). 


(b) On the date of Substantial Completion, Purchaser shall pay to Seller an 
amount equal to [____ percent ([__]%)] of the Purchase Price minus (i) the Final 
Completion Holdback Amount, minus (ii) if applicable, the Capacity Buydown Amount, 
minus (iii) if applicable, the Project Availability LDs, minus (iii) if applicable, any 
Substantial Completion Delay LDs  (the “Substantial Completion Payment”). 


(c) The Final Completion Holdback Amount shall be released by Purchaser to 
Seller in accordance with Section 7.5.5. 


9.2.3 Prorations.  Each item of income or expense that would typically be 
prorated as of the Closing Date for transactions of a type and size similar to the Transactions, 
including, without limitation, any rent payments under the Real Property Agreements, any property 
taxes under the Real Property Agreements and any prepaid third party expenses (including 
insurance) shall be prorated between Purchaser and Seller as of the Closing Date, so that Seller is 
responsible for the prorated amounts incurred during the period of time prior to the Closing Date, 
and Purchaser is responsible for the prorated amounts incurred during the period of time from and 
after the Closing Date (such post-Closing Date prorated amounts, the “Post-Closing Proration 
Amount”). 


9.2.4 Purchase Price: No Increase.  Unless otherwise expressly provided by the 
terms of this Agreement, there shall be no increase in the Purchase Price.  In confirmation and 
furtherance thereof, Seller acknowledges and agrees that there shall be no increase in the Purchase 
Price as a result of any events of Force Majeure or otherwise, differing conditions at the Project 
Real Property than anticipated by Seller, the BOS Contractor, or any other counterparty to a 
Material Project Contract, or for any other reason related to risks related to the development, design 
and construction of the Project. 


9.2.5 Closing Statement.  Ten (10) Business Days before the projected Closing 
Date, Seller will prepare and deliver to Purchaser a closing statement (the “Closing Statement”) 
setting forth Seller’s good faith calculation of (i) the Closing Payment and (ii) the Post-Closing 
Proration Amount.  Unless Purchaser objects in writing to the amounts set forth in the Closing 
Statement within ten (10) Business Days of Purchaser’s receipt of such Closing Statement, 
Purchaser will be deemed to have accepted such amounts and such amounts shall be considered 
final.  If Purchaser objects to any amounts set forth in the Closing Statement, the Parties will 
resolve the dispute by following the dispute resolution procedures set forth in Article 21. 
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9.2.6 Liabilities.  Notwithstanding anything to the contrary contained in this 
Agreement, none of Purchaser, Company or any of their Affiliates shall assume or otherwise be 
liable in respect of, or be deemed to have assumed or otherwise be liable in respect of, any 
Excluded Liabilities (the responsibility for which shall remain with Seller). 


ARTICLE 10 
CLOSING 


10.1 Closing. 


10.1.1 Closing Date.  The closing of the Transactions (the “Closing”) will take 
place: 


(a) at the offices of Bracewell LLP, 2001 M Street, NW, Washington, DC 
20036, or by electronic exchange of the Closing documents, and 


(b) on the date that Seller achieves Mechanical Completion (and all of the 
Purchaser Closing Conditions Precedent and all of the Seller Closing Conditions Precedent 
are satisfied or waived in accordance with the terms and conditions of this Agreement); 
provided, however, the Closing may not occur after the Mechanical Completion Deadline 
(the date on which the Closing actually occurs being referred to as the “Closing Date”). 


Any Closing shall be deemed effective as of 12:00:01 AM CST on the Closing Date.  At the option 
of the Parties, documents to be delivered at the Closing may be delivered to the place of Closing 
by electronic transmission on the Closing Date except for documents to be recorded in the land 
records, which shall in each case be originals.  Each Party shall further deliver such other evidence, 
instruments, documents and certificates required to be delivered by such Parties pursuant to this 
Article 10. 


10.1.2 Purchaser’s Closing Deliverables.  At the Closing, Purchaser shall deliver, 
or cause to be delivered, to Seller all of the following, in form and substance reasonably acceptable 
to Seller: 


(a) the Closing Payment in accordance with Section 9.2.2; 


(b) a certificate, in the form attached hereto as Exhibit BB-1, dated as of the 
Closing Date, executed by a duly authorized officer of Purchaser, certifying that attached 
thereto is: (i) a true, accurate and complete copy of a certificate issued by the Secretary of 
State of the State of organization of Purchaser, dated as of a recent date prior to the Closing 
Date and certifying that Purchaser is validly existing and in good standing under the laws 
of the State of organization of Purchaser; (ii) a true, accurate and complete excerpt of the 
resolutions of Purchaser duly authorizing the execution, delivery and performance by 
Purchaser of this Agreement, the other Transaction Documents to which Purchaser is a 
party and the Transactions, and that such resolutions are in full force and effect as of the 
Closing Date; and (iii) the incumbency of Purchaser’s officers that executed this 
Agreement, any other agreement delivered on the Closing Date, and any certificate 
delivered in connection with the Closing; 
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(c) a certificate, in the form attached hereto as Exhibit BB-2, dated as of the 
Closing Date, executed by a duly authorized officer of Purchaser, certifying as to the 
matters set forth in Section 10.2.3(a) and Section 10.2.3(b); 


(d) a counterpart signature page to the Assignment of Company Interests, duly 
executed by Purchaser; 


(e) a counterpart signature page to the Closing Statement, duly executed by 
Purchaser; 


(f) a counterpart signature page to each other Transaction Document to which 
Purchaser is a party, duly executed by Purchaser; and 


(g) such other documents and instruments reasonably required hereunder to 
consummate the Transactions. 


10.1.3 Seller’s Closing Deliverables.  At the Closing, Seller shall deliver, or 
cause to be delivered, to Purchaser all of the following, in form and substance reasonably 
acceptable to Purchaser: 


(a) a certificate, in the form attached hereto as Exhibit CC-1, dated as of the 
Closing Date, executed by a duly authorized officer or manager of Seller, certifying as to 
the matters set forth in Section 10.2.2(b) through Section 10.2.2(d); 


(b) a certificate, in the form attached hereto as Exhibit CC-2, dated as of the 
Closing Date, executed by a duly authorized officer of Seller, certifying that attached 
thereto is: (i) a true, accurate and complete copy of a certificate issued by the [_____] 
Secretary of State, dated as of a recent date prior to the Closing Date and certifying that 
Seller is validly existing and in good standing under the laws of the State of [______] and 
is qualified in the State of [_______]; (ii) a true, accurate and complete excerpt of the 
resolutions of Seller duly authorizing the execution, delivery and performance by Seller of 
this Agreement, the other Transaction Documents to which Seller is a party and the 
Transactions, and that such resolutions are in full force and effect as of the Closing Date; 
and (iii) the incumbency of Seller’s officers that executed this Agreement, any other 
agreement delivered on the Closing Date, and any certificate delivered in connection with 
the Closing; 


(c) a certificate, in the form attached hereto as Exhibit CC-3, dated as of the 
Closing Date, executed by a duly authorized officer of Seller, as sole member of Company, 
certifying that attached thereto is: (i) a true, accurate and complete copy of the certificate 
issued by the Secretary of State of [______] and each other jurisdiction where Company’s 
business, operations or Assets require Company to be qualified to conduct business, dated 
as of a recent date prior to the Closing Date and certifying that Company is validly existing 
and in good standing under the laws of the State of [______] and, with respect to other 
jurisdictions is qualified to do business in such other jurisdictions; (ii) a true, accurate and 
complete copy of the certificate of formation of Company, as in effect on the Closing Date, 
certified by the Secretary of the State of [______] as of a recent date prior to the Closing 
Date; (iii) a true, accurate and complete copy of the [limited liability company] agreement 
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of Company, as in effect on the Closing Date; and (iv) a true, accurate and complete copy 
of the resolutions of the sole member of Company duly authorizing the execution, delivery 
and performance by Company of any agreement, document or certificate to be delivered 
by Company hereunder on the Closing Date with respect to the Transactions, and that such 
resolutions are in full force and effect as of the Closing Date; 


(d) a certificate of non-foreign status as contemplated under Section 1.1445-
2(b)(2) of the Treasury Regulations promulgated under the Code certifying that Seller (or 
if Seller is a “disregarded entity” within the meaning of Section 1.1445-2(b)(2)(iii) of the 
Treasury Regulations, the Person treated as the “owner” of Seller (as defined in such 
Treasury Regulation)) is not a foreign person; 


(e) evidence showing that, except as set forth herein, (i) all intercompany 
transactions, including, without limitation, any intercompany Indebtedness between 
Company on the one hand and Seller or any of Seller’s Affiliates on the other hand, have 
been settled, fully performed and/or extinguished, and (ii) all intercompany Contracts 
between Company on the one hand and Seller or any of Seller’s Affiliates on the other 
hand have been terminated in their entirety or have been fully performed without any 
further Liability to Company; 


(f) the resignations and releases of all managers, directors and officers of 
Company, in a form and substance reasonably acceptable to Purchaser; 


(g) a counterpart signature page to the Assignment of Company Interests, duly 
executed by Seller; 


(h) a counterpart signature page to Seller’s Release, duly executed by Seller; 


(i) a counterpart signature page to the Closing Statement, duly executed by 
Seller; 


(j) copies of all Consents obtained or made contemplated by Schedule 13.7 and 
Schedule 14.5, in each case in form and substance reasonably satisfactory to Purchaser, in 
each case in a form and substance reasonably acceptable to Purchaser; 


(k) if applicable, payoff letters for each instrument of Indebtedness from the 
obligees thereunder setting forth the amounts necessary to pay off all Indebtedness under 
such instrument as of the Closing Date along with the per diem interest amount with respect 
thereto, and evidence reasonably satisfactory to Purchaser, and Title Insurer with respect 
to Liens on Project Real Property, of the release of all Liens held by such obligees against 
any Assets of Company or the Company Interests; 


(l) copies of all Project Contracts; 


(m) copies of all Company Permits, including those listed on Schedule 14.16; 


(n) estoppel certificates substantially in a form attached hereto as Exhibit L, 
subject to minor modifications reasonably acceptable to Purchaser, from each Real 
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Property Agreement Counterparty, in each case dated no earlier than forty-five (45) days 
prior to the Closing; 


(o) a Form W-9 properly completed by Seller; 


(p) all Books and Records; 


(q) all deliverables and certifications required under the Material Project 
Contracts to certify the achievement of Mechanical Completion; 


(r) estoppel certificates substantially in the form attached hereto as Exhibit M 
[(subject to reasonable updates from any tax equity investor)] from all counterparties to the 
Material Project Contracts (excluding the Real Property Agreements), in each case dated 
no earlier than ten (10) days prior to the Closing;  


(s) the Credit Support; 


(t) copies of all studies and reports conducted in connection with the Project, 
including, all studies and reports identified in Schedule 14.29 and the following with 
respect to the Project: 


(i) a glare study, if required by the FAA; 


(ii) a Phase I Environmental Site Assessment for the Project Real 
Property (i) conducted in accordance with ASTM Standard Practice E1527-13 or 
E2247-16 for Environmental Site Assessments, (ii) addressed to Company as the 
user and incorporating user provided information from Company, and (iii) updated 
within one hundred eighty (180) Days prior to the Closing in accordance with the 
applicable ASTM Standard used with express reliance permitted by Purchaser and 
the tax equity investor(s); 


(iii) a report  (a copy of which shall have been delivered to Purchaser at 
least thirty (30) days prior to the Closing Date) provided by the Independent 
Engineer bringing down the report delivered prior to the Firm Date and addressing 
construction completion activities, which report will not include any material 
adverse change in the conclusions given in the prior report, accompanied by a letter 
executed by the Independent Engineer permitting Purchaser and the tax equity 
investor(s) to rely on such report, in form and substance reasonably satisfactory to 
Purchaser;  


(iv) a wetlands delineation and stream field assessment and a 
jurisdictional determination and confirmation of applicability of nationwide 
permits for necessary impacts from the U.S. Army Corps of Engineers, if 
applicable; 


(v) all other environmental habitat and species studies and reports 
prepared by or on behalf of Seller or Company in connection with the Project; 
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(u) all record documents listed in Exhibit S; 


(v) a counterpart signature page to each Transaction Document to which Seller 
or Company is a party, duly executed by Seller or Company (as appropriate); 


(w) duly executed final and full written lien waivers, including, but not limited 
to, all mechanics’, materialmen’s and construction liens and associated lien rights, in form 
and substance reasonably satisfactory to Purchaser, from all Major Subcontractors with 
respect to all Work performed prior to Mechanical Completion; 


(x) the Independent Engineer’s Mechanical Completion Certificate, dated as of 
the Closing Date, executed by the Independent Engineer; 


(y) all books and records related to costs incurred by Seller and Company in 
the development, design, construction and commissioning of the Project to the extent 
necessary for Purchaser to prepare a “Cost Segregation Report” and “Appraisal” in 
conjunction with Purchaser’s acquisition of the Project Assets at the Closing and 
compliance with the IRS Notices and Section 48(a)(3) of the Code; 


(z)  (i) duly executed acknowledgements of payments and releases of all Liens 
of the BOS Contractor, the Panel Supplier, the Inverter Supplier, or any of their 
Subcontractors reflecting the payment of all amounts due and payable to the BOS 
Contractor, the Panel Supplier, the Inverter Supplier or any of their Subcontractors through 
the Closing Date (except for such Liens for amounts not due), other mechanics’ and 
materialmen’s liens through the Closing Date from each of the BOS Contractor, the Panel 
Supplier, the Inverter Supplier, or any of their Subcontractors, as may be required by the 
Title Insurer and (ii) all other Liens have been fully released and no longer in effect such 
that Company and the Project are free and clear of such Liens other than Permitted Liens; 
and 


(aa) such other documents and instruments reasonably required hereunder to 
consummate the Transactions. 


10.2 Conditions Precedent. 


10.2.1 Generally.  For purposes of this Agreement, there shall be conditions 
which must be satisfied or waived on or prior to the Closing.  Purchaser’s obligation to 
consummate the Closing and the Transactions is subject to the satisfaction, or waiver in writing by 
Purchaser, of each of the Purchaser Closing Conditions Precedent, and Seller’s obligation to 
consummate the Closing and the Transactions is subject to the satisfaction, or waiver in writing by 
Seller, of each of the Seller Closing Conditions Precedent.  Each of the Purchaser Closing 
Conditions Precedent and the Seller Closing Conditions Precedent shall be satisfied or waived on 
or before the Mechanical Completion Deadline. 
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10.2.2 Purchaser Conditions Precedent to the Closing.21  Unless and until the 
following conditions precedent (the “Purchaser Closing Conditions Precedent”) are satisfied, 
or waived in writing by Purchaser, Purchaser shall not be obligated to consummate the Closing 
and the Transactions hereunder:  


(a) Closing Criteria.  Seller shall have achieved Mechanical Completion by the 
Mechanical Completion Deadline. 


(b) Representations and Warranties.  The representations and warranties made 
by Seller in this Agreement shall be true and accurate in all respects as of the Closing as if 
made on and as of the Closing Date (except those representations and warranties that 
address matters only as of a specified date, the accuracy of which shall be determined as 
of that specified date), and there shall have been delivered to Purchaser a certificate to such 
effect, dated the Closing Date, signed by Seller. 


(c) Performance.  Seller shall have performed and complied (and shall have 
caused Company to perform and comply) in all material respects with the agreements, 
covenants and obligations required by this Agreement to be so performed or complied with 
by Seller and Company at or before the Closing Date (except for the agreement, covenant 
and obligation to achieve Mechanical Completion by the Mechanical Completion 
Deadline, which shall be achieved, without limitation or qualification, strictly as set forth 
in this Agreement). 


(d) No Material Adverse Effect.  No Material Adverse Effect shall exist as of 
the Closing Date, and no events or circumstances exist that, individually or in the 
aggregate, with or without the lapse of time, could reasonably be expected to result in a 
Material Adverse Effect. 


(e) Certification.  The Certificate of Mechanical Completion shall have been 
issued by Seller and countersigned by Purchaser. 


(f) Closing Deliveries.  Seller shall have delivered, or caused to be delivered, 
to Purchaser all items required to be delivered pursuant to Section 10.1.2, in each case in 
form and substance reasonably satisfactory to Purchaser.  


(g) No Proceedings.  No Order shall be in effect which restrains, hinders or 
prohibits, or threatens to restrain, hinder or prohibit the consummation of the Transactions 
and there shall not have been threatened in writing, nor shall there be pending, any 
Proceeding by or before any Governmental Authority which is reasonably likely to restrain, 
hinder, prohibit, delay, or challenge the validity of, or seek damages or other relief in 
connection with, any of the Transactions or Purchaser’s purchase of the Company Interests 
and Purchaser’s ownership, use, development and operation of the Project Assets and the 
Project in the manner intended by Purchaser. 


 
21Note to Draft:  Seller and Purchaser CPs remain subject OGE review and revision following due diligence review. 
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(h) Legislation.  No Law shall have been enacted or proposed which prohibits 
or restricts the consummation of the Transactions or Purchaser’s purchase of the Company 
Interests and Purchaser’s ownership, use, development and operation of the Project Assets 
and the Project in the manner intended by Purchaser. 


(i) Consents and Approvals.  All Consents from or of, any Governmental 
Authorities or other Persons necessary for Seller to make or obtain or which Purchaser 
considers desirable prior to the Closing in connection with consummation of the 
Transactions, including, the Consents set forth on Schedule 13.7 and Schedule 14.5, shall 
have been made or obtained free of any term, condition, restriction or imposition of 
Liability on Company or Purchaser, and each such Consent shall be in full force and effect. 
22  


(j) As-Built Survey and Title Policy.  Seller shall have caused (i) the As-Built 
Survey to be completed and (ii) the Title Insurer to issue an ALTA owner and/or leasehold 
title insurance policy, together with Title Policy Endorsements and all matters identified 
on the As-Built Survey, dated as of the Closing Date, and with a minimum liability amount 
equal to the Purchase Price (the “Title Policy”), which Title Policy shall insure Company’s 
fee, leasehold, or easement interests in the Project Real Property, free and clear of all Liens 
and other encumbrances or exceptions to title, except for Permitted Liens.  The As-Built 
Survey shall be in form and substance reasonably acceptable to Purchaser, and a draft of 
such As-Built Survey shall have been delivered to Purchaser at least thirty (30) days prior 
to Closing Date in order to provide Purchaser with sufficient time to review and confirm 
whether such As-Built Survey is in form and substance reasonably acceptable to Purchaser.  
The Title Policy shall be in the same form and substance as the Final Pro Forma Title Policy 
delivered in accordance with Section 4.3.12(b) subject to minor modifications approved by 
Purchaser, provided that if the Title Policy includes any Later-Acquired Project Real 
Property, the form and substance of the Title Policy relative to any and all Later-Acquired 
Project Real Property shall be reasonably acceptable to Purchaser. 


(k) Material Project Contracts.  All Material Project Contracts shall be in full 
force and effect and no default has occurred which, with the passage of time or giving of 
notice or both, would constitute a default under any Material Project Contract. 


(l) Permits.  All Company Permits shall be final, in full force and effect, and in 
Company’s name, and not subject to appeal. 


(m) Mitigation Requirements.  All mitigation requirements for preservation of 
land, resources or habitat required in connection with obtaining or as a condition of any 
Permit necessary or recommended for the construction, siting, ownership, use and 


 
22 Note to Draft:  Schedule will include FERC 203 approval, MBR and EWG approval and the State Regulatory 
Approval. 
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maintenance of the Project have been met, including the complete funding of such 
requirements throughout the life of the Project. 


(n) UCC Searches.  Seller shall have provided the results through a date that is 
within ten (10) Business Days of the Closing Date (or through such earlier date Purchaser 
may agree, in its sole discretion), of (i) searches of the UCC records of the [____]and 
[____] Secretaries of State or of any other applicable jurisdiction, against Seller and 
Company, evidencing that no UCC financing statements have been filed against (A) Seller 
in respect of the Company Interests, or (B) any of the Project Assets (other than with 
respect to Permitted Liens); and (ii) tax lien, judgment and litigation searches of any other 
appropriate records that Purchaser reasonably and timely requests of Seller in [_____] and 
[____] evidencing that no other Lien exists against the Company Interests or any of the 
Project Assets (other than Permitted Liens). 


(o) EWG Status.  Seller shall have obtained with respect to the Project (a) EWG 
status and be in compliance with FERC’s regulations applicable to EWGs, (b) MBR 
Authority and be in compliance with the conditions in its MBR Authority and (c) any other 
required regulatory approvals otherwise applicable to Seller or Company without any 
conditions or requirements that, in Purchaser’s sole discretion, are unacceptable. 


(p) [Beginning of Construction Certificate.  Seller has delivered a Beginning of 
Construction Certificate (Closing Date) in the form attached hereto as Exhibit EE-1]; 


(q) [Conditions Precedent to Funding in Tax Equity Investment Documents.  
All conditions precedent to funding by the tax equity investor(s) for the Tax Equity 
Financing that are reasonably the responsibility of Seller or Company and are not 
controlled by Purchaser or its Affiliates shall have been satisfied or waived. ] 


(r) Bulk Power Systems Order Compliance. The Bulk Power Systems Legal 
Requirements shall not prohibit or restrict in any way the installation of any portion of the 
equipment or materials installed or remaining to be installed into the Project. 


(s) Material Project Contracts. Company, and not Seller or any Seller 
Affiliates, shall be the counterparty to all Material Project Contracts. 


(t) Reports and Studies. Consistent with Section 14.29, Seller has provided to 
Purchaser copies of all Reports and Studies.   


10.2.3 Seller’s Conditions Precedent to the Closing.  Unless and until the 
following conditions precedent (the “Seller Closing Conditions Precedent”) are satisfied, or 
waived in writing by Seller, Seller shall not be obligated to consummate the Closing and the 
Transactions hereunder: 


(a) Representations and Warranties.  The representations and warranties made 
by Purchaser in this Agreement shall be true and accurate in all respects as of the Closing 
as if made on and as of the Closing Date (except those representations and warranties that 
address matters only as of a specified date, the accuracy of which shall be determined as 
of that specified date).  
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(b) Performance.  Purchaser shall have performed and complied in all material 
respects with the agreements, covenants and obligations required by this Agreement to be 
so performed or complied with by Purchaser at or before the Closing. 


(c) Closing Deliveries.  Purchaser shall have delivered, or caused to be 
delivered, to Seller all items required to be delivered pursuant to Section 10.1.2, in form 
and substance reasonably satisfactory to Seller. 


(d) No Proceedings.  No Order shall be in effect which restrains, hinders or 
prohibits, or threatens to restrain, hinder or prohibit, the consummation of the Transactions 
and there shall not have been threatened in writing, nor shall there be pending, any 
Proceedings by or before any Governmental Authority which is reasonably likely to 
restrain, hinder, prohibit, delay, or challenge the validity of, or seek damages or other relief 
in connection with, any of the Transactions. 


(e) Legislation.  No Law shall have been enacted or proposed which prohibits 
or restricts the consummation of the Transactions or Purchaser’s purchase of the Company 
Interests. 


(f) Consents and Approvals.  All Consents from or of, any Governmental 
Authorities or other Persons necessary for Seller to make or obtain or which Purchaser 
considers desirable prior to the Closing in connection with consummation of the 
Transactions, including, the Consents set forth on Schedule 13.7 and Schedule 14.5, shall 
have been made or obtained, and each such Consent shall be in full force and effect. 23  


10.3 Satisfaction of Conditions.  Subject to the terms and conditions of this Agreement, 
each of the Parties hereto shall, and shall cause its Affiliates as appropriate, to use reasonable 
efforts to take, or to cause to be taken, all actions and to do, or to cause to be done, all things 
necessary, proper or advisable to consummate, as promptly as practicable, the Transactions, 
including, but not limited to, the satisfaction of the conditions listed in Section 10.2.2 and 
Section 10.2.3, as applicable, that are within the control of such Party and the obtaining of all 
Consents, required of it by this Agreement and the other Transaction Documents.  Each Party shall, 
and shall cause its Affiliates as appropriate, to cooperate fully with the other Parties hereto in 
assisting such Parties to comply with this Section 10.3. 


ARTICLE 11 
CREDIT SUPPORT 


11.1 Credit Support. 


11.1.1 No later than ten (10) Days after the Effective Date, Seller shall furnish 
and deliver to Purchaser a Letter of Credit or Guaranty in an amount equal to [_____________] 
dollars ($[_________]) to secure the obligations of Seller under this Agreement. 


 
23 Note to Draft:  Schedule will include FERC 203 approval. 
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11.1.2 On the Firm Date, the Letter of Credit or Guaranty provided by Seller 
pursuant to Section 11.1.1 shall be increased to an amount equal to the sum of (a) the Termination 
Payment, plus (b) [_____________] dollars ($[_________]) to secure the obligations of Seller 
under this Agreement. 


11.2 Draws on Credit Support.  The Credit Support will be maintained at the expense 
of Seller, and Purchaser shall be entitled to access the Credit Support as necessary (x) to secure 
Seller’s performance pursuant to this Agreement, including for satisfaction of any amounts owed 
to Purchaser herein, and (y) to secure Seller’s payment of any Delay LDs, Project Availability 
LDs, and/or the Capacity Buydown Amount.  Seller shall promptly replenish any amounts of 
Credit Support that are drawn by Purchaser (but in no event later than five (5) Business Days of 
such draw).  Purchaser shall have the right to draw against the Letter of Credit and/or claim against 
the Guaranty (a) upon the occurrence of a Seller Default, (b) to satisfy any Claim by Purchaser 
under Article 17, (c) as to any Letter of Credit, if Seller fails to timely renew or extend such Letter 
of Credit or provide substitute Credit Support, or the issuer no longer qualifies as a Qualified 
Issuer, (d) as to any Guaranty, if Seller fails to timely provide a replacement Guaranty from a 
qualified Guarantor or provide alternate Credit Support as provided in Section 11.4, and (e) to 
satisfy any Delay LD, Project Availability LDs, or the Capacity Buydown Amount due.  


11.3 One or More Letters of Credit.  If all or a portion of the Credit Support is a Letter 
of Credit, such Letter of Credit must be issued for a minimum term of three hundred sixty (360) 
days.  Seller shall cause the renewal or extension of such Letter of Credit for additional consecutive 
terms of three hundred sixty (360) days or more no later than thirty (30) days prior to each 
expiration date of such Letter of Credit.  If such Letter of Credit is not renewed or extended as 
required herein or replaced by a Guaranty, Purchaser shall have the right to draw immediately 
upon the Letter of Credit and to place the amounts so drawn in an interest bearing escrow account, 
until and unless Seller provides Purchaser with a substitute Letter of Credit or replacement 
Guaranty. 


11.4 One or More Guaranties.  If the Guarantor with respect to any Guaranty provided 
as Credit Support ceases to qualify as a Guarantor, then Seller shall be required to either (a) provide 
a replacement Guaranty from a qualified Guarantor, or (b) replace the Guaranty provided by the 
unqualified Guarantor with a Letter of Credit meeting the criteria set forth in this Article 11, in 
each case, no later than ten (10) days after such Guarantor ceases to be a qualified Guarantor.  If 
Seller provides a Guaranty as Credit Support, Seller shall provide Purchaser with quarterly 
unaudited and annual audited financial statements as to the Guarantor (unless the same are publicly 
available) within forty five (45) days after the end of the applicable calendar quarter and within 
ninety (90) days after the end of the applicable calendar year. If Seller fails to timely provide a 
replacement Guaranty from a qualified Guarantor or provide alternate Credit Support as required 
herein, Purchaser shall have the right to claim against the Guaranty, with the proceeds of such 
claim to be held as replacement credit support unless and until alternate Credit Support is provided 
by Seller. 


11.5 Security is Not a Limit on Liability.  The Credit Support contemplated by this 
Article 11 (a) constitutes security for, but is not a limitation of, Seller’s obligations hereunder, and 
(b) shall not be Purchaser’s exclusive remedy for Seller’s failure to perform its obligations in 
accordance with this Agreement. 
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11.6 Release of Credit Support. 


11.6.1 The remaining balance of Credit Support required under Section 11.1.1, if 
any, shall be returned (to the extent provided as a Letter of Credit) and/or released (to the extent 
provided as a Guaranty) to Seller at the earlier of (a) the replacement of the Credit Support in 
accordance with Section 11.1.2, (b) if this Agreement is terminated prior to the Firm Date 
Deadline, within five (5) Business Days of Seller making any payments required pursuant to 
Section 2.4, and (c) the date the obligations of Seller under this Agreement have been fully 
satisfied; provided, however, in either case of the preceding clause (a) or clause (b), the Credit 
Support required under Section 11.1.1 must remain in place in an amount equal to the aggregate 
value of the claims by Purchaser under this Agreement then pending, if any, but no more than the 
aggregate amount required under Section 11.1.1, which Credit Support provided under Section 
11.1.1 shall be released or returned once such pending claims are resolved and any monies due in 
connection therewith have been paid to Purchaser. 


11.6.2 The remaining balance of Credit Support required under Section 11.1.2, if 
any, shall be returned (to the extent provided as a Letter of Credit) or released (to the extent 
provided as a Guaranty) to Seller at the earlier of (a) if this Agreement is terminated prior to the 
Closing, within five (5) Business Days of such termination, and (b) the date the obligations of 
Seller under this Agreement have been fully satisfied; provided, however, in the preceding clause 
(a), the Credit Support required under Section 11.1.2 must remain in place in an amount equal to 
the aggregate value of the claims by Purchaser under this Agreement then pending, if any, but no 
more than the aggregate amount required under Section 11.1.2, which Credit Support provided 
under Section 11.1.2 shall be released or returned once such pending claims are resolved and any 
monies due in connection therewith have been paid to Purchaser. 


 


ARTICLE 12 
SITE SECURITY; RISK OF LOSS; PROJECT WARRANTY 


12.1 Project Site Security Plan. 


12.1.1 No later than three (3) months after the Effective Date, Seller shall develop 
a security plan for the Project, including the Site and the Project Assets (the “Project Site Security 
Plan”) which shall remain in place through Final Completion.  The Project Site Security Plan shall 
provide for the care, custody, protection, and safekeeping of the Project Assets.  The terms of the 
Project Site Security Plan shall be no less stringent than the terms of Purchaser’s health, safety, 
quality, construction, workplace, and security rules, procedures, and programs applicable to sites 
similar to the Site and the performance of work similar to the Work.  Seller shall deliver a copy of 
its proposed Project Site Security Plan to Purchaser within three (3) months after the Effective 
Date (or, with respect to any revision to an approved Project Site Security Plan proposed by Seller, 
including any revision based on a change to Purchaser’s health, safety, quality, construction, 
workplace, and security rules, procedures, and programs provided by Purchaser, promptly after 
the development of such revision) for Purchaser’s review, comment, and approval, such approval 
not to be unreasonably withheld, conditioned, or delayed.  Purchaser shall provide its comments 
to the proposed Project Site Security Plan, if any, to Seller within sixty (60) days after Purchaser’s 
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receipt of the initial Project Site Security Plan from Seller and within twenty (20) days after 
Purchaser’s receipt of any modification to an approved Project Site Security Plan from Seller, and 
Seller shall, in each case, consider in good faith timely comments from Purchaser on the Project 
Site Security Plan.  Without limiting the Requirements, Seller shall be responsible for 
implementing, complying with, and enforcing, and performing the Work in accordance with, the 
Project Site Security Plan. 


12.2 Risk of Loss.  Without limiting Article 17 (Indemnification), any loss of or damage 
to any portion of the Work or the Project Assets occurring at or prior to the Closing shall be for 
the account of and remedied or otherwise corrected in accordance with this Agreement by Seller 
at its sole risk, cost, and expense. Seller shall proceed with the performance and completion of the 
Work in all respects in accordance with this Agreement despite the occurrence of any such loss or 
damage.  Subject to the other terms of this Agreement, including Article 17 (Indemnification), any 
loss of or damage to the Project occurring after the Closing but prior to Final Completion shall be 
for the account of Purchaser. 


12.3 Warranty.  


12.3.1 Defect Warranty.  Seller warrants to Purchaser (such warranty, the 
“Defect Warranty”) that all Work, including the design of the Project and including the Project 
Assets furnished, installed or otherwise performed by Seller or any Subcontractors hereunder: 


(a) shall be in compliance with the Scope of Work;  


(b) shall be in compliance with the Requirements; 


(c) shall be free from (x) any Defects including Defects in design, 
materials or fabrication or workmanship and (y) excessive wear and tear; 


(d) shall be new and of good and suitable quality when installed; 


(e) shall conform to the manufacturer’s requirements in all material 
respects; and 


(f) shall generally be fit for the purpose of generating electrical 
power when operated in accordance with Prudent Industry Practices. 


12.3.2 Project Warranty.  In addition to the Defect Warranty, Seller warrants 
directly to Purchaser that its services in managing and coordinating the Subcontracts for 
performance of the Work by the Subcontractors shall comply with the Requirements, Prudent 
Industry Practices, applicable Laws, and other applicable provisions of this Agreement (the 
“Project Warranty”, and together with the Defect Warranty, the “Warranty”). 


12.3.3 Warranty Period.  Seller shall have no liability with respect to the 
Warranty from and after: (a) the second anniversary of the date of Substantial Completion (such 
period, the “Warranty Period”); provided, however, that the warranty period for any Work, item 
or part required to be re-performed, repaired, corrected or replaced following discovery of a Defect 
or other non-compliance with the Warranty during the Warranty Period, in each case, shall 
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continue until the end of the later of (a) the expiration of such Warranty Period and (b) one (1) 
year from the date of completion of such repair or replacement.  Notwithstanding any other 
provision of this Section 12.3.3, the Warranty Period (as the same may be extended pursuant to 
clause (b) of this Section 12.3.3) shall end no later than five (5) years after the date of Substantial 
Completion.  Seller shall perform all Warranty Work so that the respective repair or replacement 
parts are complete and reasonably expected to perform satisfactorily for the expected service life 
of the item repaired or replaced.  


12.3.4 Operating Personnel.  Notwithstanding the foregoing, prior to Final 
Completion, any adverse stress or damage to the Project Assets caused by operating personnel 
acting pursuant to the direction of Seller or its Subcontractors shall be the responsibility of Seller.   


12.3.5 Enforcement by Purchaser; Subcontractor Warranties.  Commencing on 
the expiration of the Warranty Period, Purchaser shall be entitled to enforce all Subcontractor 
Warranties.  In addition, prior to the expiration of the Warranty Period, Purchaser, at its option and 
upon prior notice to Seller, may enforce the Subcontractor Warranties against any Subcontractor 
if Seller fails to perform any warranty obligations hereunder; provided, however, that, 
notwithstanding such assignment, Seller shall be entitled to enforce each such warranty through 
the end of the Warranty Period. 


12.3.6 Correction of Defects or Failure.   


(a) Notice of Warranty Claim.  If Purchaser provides notice to Seller within a 
reasonable period after discovery that the applicable portion of any of the Work fails to 
satisfy the Warranty, during the Warranty Period, then Seller shall have a reasonable 
opportunity to inspect such claimed Defect or non-compliance with the Warranty, and at 
Seller’s own cost and expense refinish, re-design, re-purchase, repair or replace, at its 
option and as applicable, such non-conforming or defective part of the Work (“Warranty 
Work”).  Additionally, Seller shall pay the cost of removing any Defect or non-compliance 
with the Warranty and the cost of re-performing, repairing, replacing or testing such part 
of the Work as shall be necessary to cause the applicable portion of the Work to conform 
to the Warranty.  Within five (5) Business Days after receipt by Seller of a notice from 
Purchaser delivered during the Warranty Period specifying a failure of any of the Work to 
satisfy the Warranty, as the case may be, and requesting Seller to correct the failure, Seller 
and Purchaser shall mutually agree (such agreement not to be unreasonably withheld or 
delayed) when and how Seller shall remedy such failure.  No such remediation or repair 
shall be considered complete until Purchaser shall have reviewed and approved such 
completed remedial work.  Notwithstanding the foregoing, if any applicable portion of the 
Work shall fail to satisfy the Warranty during the Warranty Period, and such failure 
endangers human health or property or adversely affects the operation of the Project, Seller 
shall correct the failure as soon as is practicable.  


(b) Upon Seller’s Request.  Notwithstanding the foregoing, Seller may request 
Purchaser to perform all or any portion of Seller’s obligations with respect to any Warranty 
claim.  Upon such request, Purchaser may elect to perform such obligations in Purchaser’s 
sole discretion, and if Purchaser elects not to perform such obligations, Seller shall remain 
obligated to and shall perform such obligations.  Seller shall, within ten (10) Business Days 
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of receiving Purchaser’s request for payment of such costs, reimburse Purchaser for all 
reasonable and documented costs and expenses actually incurred by Purchaser and its 
Affiliates (including costs of Purchaser’s personnel) plus, to compensate Purchaser for its 
overhead, corporate burdens and profit, [ten percent (10%)] of such costs to perform 
Seller’s obligations with respect to such Warranty claim.   


(c) Failure of Seller to Perform Warranty Work.  If Seller does not use its 
reasonable efforts to proceed to complete the Warranty Work, or cause any relevant 
Subcontractor to proceed to complete the Warranty Work, required to satisfy any warranty 
claim properly asserted under the terms of this Article 12 within the agreed time, or if Seller 
and Purchaser fail to reach an agreement within such five (5) Business Day period set forth 
in Section 12.3.6(a), Purchaser shall, after giving Seller at least ten (10) additional days’ 
prior notice of Purchaser’s intent to perform the remedy itself, have the right to perform 
the necessary Warranty Work to remedy the warranty claim, or have third parties perform 
the necessary warranty work and Seller shall bear the reasonable costs thereof as set forth 
in Section 12.3.6.  If Seller (or the relevant Subcontractor) begins to perform the Warranty 
Work to satisfy such warranty claim (or reach agreement on when and how Seller shall 
remedy such failure in accordance with Section 12.3.6) during such additional ten (10) -
day period and diligently continues to perform such Warranty Work, Purchaser shall not 
perform, or cause any third party to perform, such Warranty Work.  In the event any of the 
Work fails to satisfy the Warranty during the Warranty Period, and any such failure occurs 
under circumstances where there is an immediate need for repairs, Purchaser may perform 
such Warranty Work for Seller’s account; provided, that Purchaser provides reasonably 
prompt notice to Seller of such immediate need prior to performing such Warranty Work.  
If Seller is unable to adequately correct any Defect in the Work or non-compliance with 
the Warranty, or if the nature of any Defect in the Work or non-compliance with the 
Warranty is such that Purchaser will not be fully compensated by virtue of the repair or 
replacement of such Defective Work or such non-compliance with the Warranty, then in 
each case, Seller shall be liable to Purchaser for all amounts as are reasonably necessary to 
compensate Purchaser for the difference in value of the Work actually furnished by Seller 
from the value of the Work specified herein.  


(d) Replaced Components Demonstrations; Acceptance Tests.  If, during the 
Warranty Period, Seller changes, repairs or replaces any equipment, materials or other 
Project Assets (any such item changed, repaired or replaced, a “Component”) with a 
Component that was not specified or otherwise contemplated in this Agreement for use on 
the Project, Seller and Purchaser shall mutually agree on how to demonstrate to Purchaser, 
taking into consideration Purchaser’s reasonable requirements, that such Component meets 
the intent of the Project design.  If, during the Warranty Period, Seller shall change, repair 
or replace any equipment and materials item or component, Purchaser, in its reasonable 
discretion, may require the re-successful run of any applicable testing, at Seller’s expense.  
If after running the applicable test pursuant to this Section, the results of such testing 
indicate a degradation in the performance of the Project, then Seller shall repair, correct or 
replace such affected equipment and materials and such testing shall be re-run, at Seller’s 
expense, until completed successfully. 
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12.4 Post-Closing Obligations – Substantial Completion and Final Completion.  


12.4.1 Scope of Post-Closing Work.  Seller acknowledges and agrees that 
notwithstanding the Closing, it is responsible for causing the Project to achieve Substantial 
Completion by the Guaranteed Substantial Completion Date and Final Completion by the Final 
Completion Deadline.  From the Closing Date until Final Completion, Seller shall perform all 
Work necessary to cause the Project to achieve Final Completion, including (i) overseeing, 
directing, supervising and monitoring the Work in accordance with this Agreement and the 
schedule and deadlines set forth herein (including the Project Schedule), (ii) performing all 
Work necessary to cause the Project to achieve Substantial Completion by the Guaranteed 
Project Substantial Completion Date, (iii) pursuant to the provisions of this Section 12.4, 
asserting the rights of Company (and performing all obligations, including payment obligations 
of Company) under the Project Contracts, including any warranties or guarantees, solely as 
necessary to achieve Final Completion, (iv) paying all amounts due to counterparties under the 
Project Contracts, including all amounts due to the Panel Supplier under the Panel Supply 
Agreement, the Inverter Supplier under the Inverter Supply Agreement and the BOS 
Contractor under the BOS Contract, and (v) completing any (1) Post-Mechanical Completion 
Punch List Items or (2) Post-Substantial Completion Punch List Items (items (i) – (v) 
collectively, the “Post-Closing Work”).  Without limiting the foregoing, all of the Post-
Closing Work form part of the Work under this Agreement and shall be subject to the 
provisions of this Agreement applicable to the Work, including without limitation, the 
provisions of Article 4 hereof. 


12.4.2 Delegation; Grant of Authority.  Subject to the limits of authority 
set forth in this Section 12.4.2, Purchaser hereby authorizes Seller to, and Seller hereby agrees 
to, act as Purchaser’s agent from the Closing Date until Final Completion for the purpose of 
performing the Post-Closing Work.  In furtherance thereof, starting on the Closing Date, 
Purchaser shall grant Seller (i) access to the Project, the Site, and the Project Real Property 
solely to the extent necessary to perform the Post-Closing Work and (ii) authority to manage 
the Post-Closing Work, including management, supervision, coordination and administration 
of all day-to-day construction and commissioning activities, including with respect to such 
matters as worker and public safety, security, sequencing of work, mobilization and supervision 
of the counterparties to Project Contracts and Subcontractors solely to the extent necessary to 
achieve Final Completion pursuant to this Agreement.   


12.4.3 Limitation on Authority.  Notwithstanding anything to the contrary 
herein, absent prior written consent from Purchaser in its performance of the Post-Closing 
Work Seller shall have no authority to, and shall not (i) execute any change orders, (ii) amend 
or modify any provision under any Project Contract, (iii) waive any right of Purchaser or 
Company under any Project Contract or terminate any Project Contract, (iv) enter into, obtain 
or terminate any Contracts or Permits on behalf of Company, or (v) resolve, settle, respond to, 







 
 


 


-88- 
 


or initiate any dispute or claim under any Project Contract except as otherwise specifically 
provided in Section 12.4.5.  


12.4.4 Performance of the Post-Closing Work.  


(a) Seller shall represent itself as acting as the authorized representative of 
Company solely as to the Post-Closing Work in any communication or documents 
associated with Seller’s activities permitted under this Section 12.4. 


(b) Seller acknowledges and understands that the Project may be operational 
while Seller is undertaking the performance of the Post-Closing Work.  As a consequence, 
Seller covenants and agrees that the performance of the Post-Closing Work will be subject 
to the Project Site Security Plan, and that the performance of the Post-Closing Work shall 
not unreasonably interfere with the operation or maintenance of the Project.  


(c) If Seller receives any notification (whether formal or informal) by any 
Governmental Authority related to the Project, the Company, or the Post-Closing Work, it 
shall within five (5) Business Days after receipt thereof, provide a copy of such notification 
and any supporting documentation to Purchaser.  


12.4.5 Disputes.  If Seller wishes to initiate any proceeding with any Person 
relating to any Project Contract in connection with the Post-Closing Work, and/or otherwise 
resolve any dispute under a Project Contract in connection with the Post-Closing Work, it may 
only do so subject to the following terms and conditions: 


(a) Seller shall provide Purchaser with ten (10) Business Days’ advance written 
notice of the initiation of any formal dispute resolution proceedings with any Person in 
connection with the Post-Closing Work and any Project Contract. 


(b) Seller shall provide a copy of any complaint, pleading, filing, settlement or 
similar document to Purchaser at least ten (10) Business Days prior to serving, filing or 
submitting the same to an arbitrator, court, respondent, or other relevant Person.  If 
Purchaser provides comments to any such document to Seller within ten (10) Business 
Days after Purchaser’s receipt of the same, Seller shall so revise the corresponding 
document to reflect such comments and shall resubmit the same to Purchaser for its 
confirmation of such revisions before Seller serves, submits or files the same.  If, at any 
time, Seller disagrees with any of Purchaser’s comments, the Parties shall meet to discuss 
the same and no such document shall be served, filed or submitted unless and until the 
Parties mutually agree as to appropriate revisions to such document. 


(c) Seller shall not resolve or settle any claim with any Person in connection 
with the Post-Closing Work or any Project Contract without the prior written consent of 
Purchaser. 


(d) If Seller receives or any claim (whether formal or informal) by any Person 
related to the Project, any Project Contract or the Post-Closing Work, it shall within five 
(5) Business Days after receipt thereof, provide a copy of such claim and any supporting 
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documentation to Purchaser and shall not settle, file any formal response to such claim or 
resolve such claim except with the prior written consent of Purchaser. 


ARTICLE 13 
REPRESENTATIONS AND WARRANTIES WITH RESPECT TO SELLER 


Seller represents and warrants to Purchaser that all of the following are true and correct as 
of the Effective Date, the Firm Date, and the Closing Date:    


13.1 Organization, Authority and Validity. 


13.1.1 Seller is a [limited liability company] duly organized, validly existing and 
in good standing under the laws of the State of [_____] and authorized and registered to conduct 
business in the State of [____].  Seller has all requisite limited liability company power and 
authority to carry on its business as it is currently conducted and to own, lease and operate its 
assets and properties where such assets and properties are now owned, leased or operated. 


13.1.2 Seller has all requisite [limited liability company] power and authority to 
execute and deliver this Agreement and the other Transaction Documents to which it is a party, to 
perform its obligations hereunder and thereunder and to consummate the Transactions.  The 
execution, delivery and performance by Seller of this Agreement and the other Transaction 
Documents to which Seller is a party and the consummation of the Transactions have been duly 
authorized by all necessary limited liability company action on the part of Seller. 


13.1.3 This Agreement has been duly executed and delivered by Seller and 
constitutes the legal, valid and binding obligation of Seller, enforceable against Seller in 
accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, 
insolvency, moratorium, reorganization or other similar laws affecting the enforcement of 
creditors’ rights and subject to general equitable principles.  Upon execution and delivery of the 
other Transaction Documents to which Seller is a party, each such Transaction Document will 
constitute the legal, valid and binding obligation of Seller, enforceable against Seller in accordance 
with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, 
moratorium, reorganization or other similar Laws affecting the enforcement of creditors’ rights 
and subject to general equitable principles. 


13.2 No Adverse Orders.  Seller is not a party to, subject to or bound by any Contract 
with, or any Order, which (a) would prevent or adversely affect the execution, delivery or 
performance of this Agreement or the Transactions or any applicable Transaction Documents by 
Seller or (b) adversely affect or could reasonably be expected to adversely affect Seller, the Project, 
any Project Asset or the Company Interests. 


13.3 Solvency.  No petition or notice has been presented, no order has been made and 
no resolution has been passed for the bankruptcy, liquidation, winding-up or dissolution of Seller.  
No receiver, trustee, custodian or similar fiduciary has been appointed over the whole or any part 
of Seller’s assets or the income of Seller.  Seller does not have any plan or intention of, or has 
received any notice that any other Person has any plan or intention of, filing, making or obtaining 
any such petition, notice, order or resolution or of seeking the appointment of a receiver, trustee, 
custodian or similar fiduciary. 
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13.4 Proceedings.  There are no Proceedings pending or threatened against or affecting 
Seller, the Project, any Project Asset or the Company Interests or that seeks to restrain or prohibit 
or to obtain damages or other relief in connection with the Transactions.  Seller has not received 
notice of any intent to sue or of any Order affecting Seller, the Project, any Project Asset or the 
Company Interests. 


13.5 Company Interests. 


13.5.1 Seller is the sole member of Company.  The Company Interests represent 
one hundred percent (100%) of the issued and outstanding membership interests of Company.  
Seller owns and is the sole beneficial and record owner of one hundred percent (100%) of the 
Company Interests free and clear of all Liens.  Since the day of the formation of Company and 
continuously thereafter through the Closing, Seller has been the sole beneficial and record owner 
of all of the issued and outstanding membership interests of Company.  All of the Company 
Interests (a) have been duly authorized, validly issued and were not issued in violation of any 
Person’s preemptive or other purchase rights, (b) are fully paid and nonassessable and have no 
requirements for the owner thereof to make additional contributions to Company, and (c) were 
issued in compliance with all applicable Law.  Upon consummation of the Transactions, Purchaser 
will hold of record and own beneficially good and valid title to all of the Company Interests free 
and clear of any and all Liens.  The Company Interests are not certificated. 


13.5.2 No other Person owns or has any interest in, or option or other right 
(contingent or otherwise), including any right of first refusal or right of first offer, to acquire the 
Company Interests or any equity or other ownership interest in Company.  Except for this 
Agreement, there is no (a) voting trust or agreement, membership agreement, pledge agreement, 
buy-sell agreement, right of first refusal, preemptive right, “drag-along” or “tag-along” right, 
membership interest appreciation right, redemption or repurchase right, anti-dilutive right or proxy 
relating to the Company Interests or Company, (b) Contract restricting the transfer of, or requiring 
the registration for sale of, the Company Interests, or (c) option, warrant, call, right or other 
Contract to issue, transfer, deliver, grant, convert, exchange, sell, subscribe for, purchase, redeem 
or acquire any membership, equity or other ownership interest in Company or agreement to enter 
into any Contract with respect thereto. 


13.5.3 Company (a) has no subsidiaries and does not own, of record or 
beneficially, or control, directly or indirectly, any equity or other ownership interest in any Person 
(or any option, warrant, security or other right convertible, exchangeable or exercisable therefor), 
and (b) is not, directly or indirectly, a participant in any joint venture, partnership, trust, association 
or other limited liability entity or Person. 


13.6 No Conflicts.  None of the execution and delivery by Seller of this Agreement or 
any of the other Transaction Documents to which Seller is a party, the performance of the 
obligations of Seller hereunder or thereunder, nor the consummation of the Transactions by Seller 
will: 


13.6.1 conflict with or result in any violation or breach of or default under (or 
constitute an event that, with notice or lapse of time or both, would constitute a default under), or 
give rise to a right of termination, cancellation, modification or acceleration of any obligation, to 
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any put or call or similar rights, or to loss of a benefit under, any provision of the Organizational 
Documents or resolutions of Seller. 


13.6.2 result in any conflict with or violation or breach of or default under (or 
constitute an event that, with notice or lapse of time or both, would constitute a default under), or 
give rise to a right of termination, cancellation, modification or acceleration of any obligation, to 
any put or call or similar rights, or to loss of a benefit under, any Contract or Permit (including, 
without limitation, any Project Contracts) to which Seller or Company is a party or by which the 
Project or any of the Project Assets are or will be bound; 


13.6.3 conflict with or result in a violation or breach of any term or provision of 
any applicable Law or Order; or 


13.6.4 result in the creation or imposition of any Lien upon the Project, any 
Project Asset or the Company Interests. 


13.7 Third Party Consents.  Schedule 13.7 sets forth a true, correct and complete list 
of all Consents of or to Persons, including Governmental Authorities, that are required to be made 
or obtained by Seller in connection with the execution and delivery by Seller of this Agreement or 
any of the other Transaction Documents to which Seller is a party, the performance of the 
obligations of Seller hereunder and thereunder or the consummation by Seller of the Transactions 
(including the sale of the Company Interests to Purchaser and the continued development and 
completion of the Project).  As of the Closing Date, all such Consents are in full force and effect 
and are free of any term, condition, restriction or imposition of Liability on Company or Purchaser. 


13.8 Legal Compliance.  Seller has complied with, and is in compliance with, all 
applicable Laws relating to its business and operations, including with respect to the Project Real 
Property, the Company Interests, the Project and the Project Assets, as applicable.  Seller has not 
received any notification indicating the violation of, non-compliance with, or other issue 
concerning any applicable Law, as such would apply to Seller, the Project, the Company Interests, 
any Project Assets or the Transactions, nor are there any facts, events, circumstances or 
occurrences that would reasonably be expected to give rise to, or serve as a basis for, any such 
notification. 


13.9 No Brokers.  Neither Seller nor any of its Affiliates has retained any broker or 
finder, agreed to pay or made any statement or representation to any Person that would entitle such 
Person to, any broker’s, finder’s or similar fees or commissions in connection with the 
Transactions or which could result in the imposition of any Lien upon the Project, any of the 
Project Assets or the Company Interests. 


13.10 Financial Resources.  Seller and Company have the financial resources, assets, 
operating capital, credit and other resources and means necessary to fulfill their obligations under 
this Agreement, the Project Contracts and any Transaction Documents to which they are or will 
be a party on a timely basis. 
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ARTICLE 14 
REPRESENTATIONS AND WARRANTIES WITH RESPECT TO COMPANY & 


PROJECT 


Seller represents and warrants to Purchaser that all of the following are true and correct as 
of the Effective Date, the Firm Date, and the Closing Date (except for those representations and 
warranties made as of a specified date, which shall be true and correct as of that date): 


14.1 Organization, Authority and Validity. 


14.1.1 Company is a limited liability company duly organized, validly existing 
and in good standing under the laws of the State of [_____] and authorized and registered to 
conduct business in the State of [_____].  Company has all requisite limited liability company 
power and authority to carry on its business as it is currently conducted and to own, lease and 
operate its assets and properties in the State of [______] or wherever else such assets and properties 
are now owned, leased or operated. 


14.1.2 Company has all requisite limited liability company power and authority 
to execute and deliver the Transaction Documents to which it is a party, to perform its obligations 
thereunder and to consummate the Transactions.  The execution, delivery and performance by 
Company of the Transaction Documents to which Company is a party and the consummation of 
the Transactions have been duly authorized by all necessary limited liability company action on 
the part of Company. 


14.1.3 Upon execution and delivery of the Transaction Documents to which 
Company is a party, each such Transaction Document will constitute the legal, valid and binding 
obligation of Company, enforceable against Company in accordance with its terms, except as such 
enforceability may be limited by applicable bankruptcy, insolvency, moratorium, reorganization 
or other similar Laws affecting the enforcement of creditors’ rights and subject to general equitable 
principles. 


14.2 No Adverse Orders.  Company is not a party to, subject to or bound by any 
Contract with, or any Order, which (a) would prevent or adversely affect the execution, delivery 
or performance of the Transactions or any applicable Transaction Documents by Company or (b) 
adversely affect or could reasonably be expected to adversely affect Company, the Project, any 
Project Asset or the Company Interests. 


14.3 Solvency.  No petition or notice has been presented, no order has been made and 
no resolution has been passed for the bankruptcy, liquidation, winding-up or dissolution of 
Company.  No receiver, trustee, custodian or similar fiduciary has been appointed over the whole 
or any part of Company’s assets or the income of Company.  Company does not have any plan or 
intention of, or has received any notice that any other Person has any plan or intention of, filing, 
making or obtaining any such petition, notice, order or resolution or of seeking the appointment of 
a receiver, trustee, custodian or similar fiduciary. 


14.4 Proceedings.  There are no Proceedings pending or threatened against or affecting 
Company, the Project, any Project Asset or the Company Interests or that seeks to restrain or 
prohibit or to obtain damages or other relief in connection with the Transactions.  Company has 
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not received notice of any intent to sue or of any Order affecting Company, the Project, any Project 
Asset or the Company Interests. 


14.5 Third Party Consents.  Schedule 14.5 sets forth a true, correct and complete list 
of all Consents of or to Persons, including Governmental Authorities, that are required to be made 
or obtained by Company in connection with the execution and delivery by Company of the 
Transaction Documents to which Company is a party, the performance of the obligations of 
Company thereunder or the consummation by Company of the Transactions (including the sale of 
the Company Interests to Purchaser and the continued development and completion of the Project). 


14.6 Books and Records.  Seller has delivered to Purchaser true, correct and complete 
copies of the Organizational Documents of Company and all of the Books and Records.  The Books 
and Records (a) have been kept and maintained as required by applicable Law, and (b) contain 
true, correct and complete copies of the governing documents, meetings and consents in lieu of 
meetings of the members, managers and any committees thereof, whether permanent or temporary 
of Company, and such records accurately reflect all equity issuances and transfers and the current 
ownership of Company referred to in such minutes and consents. 


14.7 Project Assets. 


14.7.1 Schedule 14.7 sets forth a true, correct and complete list of all of the 
Project Assets. 


14.7.2 Company has good, valid and marketable title, leasehold or easement 
interests, as applicable, to all of its Project Assets free and clear of any and all Liens (other than 
Permitted Liens).  There are no Assets that are held by Seller or any Affiliate of Seller (other than 
Company) relating to, associated with or concerning the Project or the Project Real Property, 
including any Assets that are necessary for the construction, development, installation, ownership, 
operation or maintenance of the Project or the Project Real Property.  No Person other than 
Company owns or has any interest in, or option or other right (contingent or otherwise), including 
a right of first refusal or a right of first offer, or has any Lien (other than Permitted Liens) on the 
Project Assets. 


14.7.3 All items of tangible property constituting part of the Project Assets (a) 
have been maintained in accordance with Prudent Industry Practices for similar assets and the 
applicable Project Contracts, (b) are in good operating condition and repair, reasonable wear and 
tear excepted, (c) are suitable for the purposes for which they are presently used, (d) are structurally 
sound and free from defects, and (e) are in compliance with applicable Laws. 


14.8 No Conflicts.  None of the execution and delivery by Company of any Transaction 
Documents to which Company is a party, the performance of the obligations of Company 
thereunder, nor the consummation of the Transactions by Company will: 


14.8.1 conflict with or result in any violation or breach of or default under (or 
constitute an event that, with notice or lapse of time or both, would constitute a default under), or 
give rise to a right of termination, cancellation, modification or acceleration of any obligation, to 
any put or call or similar rights, or to loss of a benefit under, any provision of the Organizational 
Documents or resolutions of Company; 
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14.8.2 result in any conflict with or violation or breach of or default under (or 
constitute an event that, with notice or lapse of time or both, would constitute a default under), or 
give rise to a right of termination, cancellation, modification or acceleration of any obligation, to 
any put or call or similar rights, or to loss of a benefit under, any Contract or Permit (including, 
without limitation, any Project Contracts) to which Company is a party or by which the Project or 
any of the Project Assets are or will be bound; 


14.8.3 conflict with or result in a violation or breach of any term or provision of 
any applicable Law or Order; or 


14.8.4 result in the creation or imposition of any Lien upon the Project, any 
Project Asset or the Company Interests. 


14.9 Real Property Interests. 


14.9.1 Schedule 14.9.1 contains the legal descriptions of all Project Real Property 
in which Company has a fee, leasehold, easement or other real property interest (all pursuant to 
the Real Property Agreements). Except for Permitted Liens, the Project Real Property described 
in Schedule 14.9.1 is not subject to any Liens or other rights of third-parties.  Other than the Real 
Property Agreements, there are no other deeds, leases, tenancies, subleases, licenses, occupancies, 
co-tenancies, options, rights of first offer, rights of first refusal or other rights of possession in 
effect, oral or written, related to, associated with or concerning the Project Real Property. 


14.9.2 (a) Company holds good, valid and marketable title or other rights in and 
to the Project Real Property through the Real Property Agreements, (b) true, complete and correct 
copies of each Real Property Agreement have been delivered to Purchaser, (c) the Real Property 
Agreements are in full force and effect and constitute the valid and binding legal obligations of the 
parties thereto, enforceable against Company and the Real Property Agreement Counterparties in 
accordance with each Real Property Agreement’s terms, and will not be rendered invalid or 
unenforceable as a result of the Transactions, except, in each case, as such enforceability may be 
limited by applicable bankruptcy, insolvency, moratorium, reorganization or other similar laws 
affecting the enforcement of creditors’ rights and subject to general equitable principles and (d) 
neither Company nor any Real Property Agreement Counterparty is in breach of or in default under 
any Real Property Agreement, and no event has occurred which with the passage of time or giving 
of notice or both would constitute such a default, result in a loss of rights or permit termination, 
modification or acceleration under, or result in the creation of any Lien under any such Real 
Property Agreement.  The copies of the Real Property Agreements delivered to Purchaser by Seller 
are true, accurate, and complete, contain all exhibits and have not been modified or amended 
except as shown therein, and there are no understandings, oral or written, between any of the 
current or former parties to the Real Property Agreements which in any manner varies the 
obligations or rights of the parties thereunder.  There is no change in control or other restriction on 
the transfer of any Real Property Agreement that limits or prohibits the transfer of such Real 
Property Agreement and such transfer shall not require the consent or approval of any 
counterparties thereunder or other Person.  Memoranda or other appropriate evidence of the Real 
Property Agreements have been recorded in the appropriate land records applicable to the Project 
Real Property. 
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14.9.3 The Project Real Property is in compliance with all conditions, 
restrictions, or requirements contained in the zoning ordinances, amendments thereto and the 
Company Permits, including, but not limited to, any applicable Permits as a prerequisite to use the 
Project Real Property for the Project. 


14.9.4 The use proposed to be made of the Project Real Property in connection 
with the Project is authorized under applicable Law.  There are no zoning or other land use 
Proceedings (including condemnation proceedings), either instituted or planned to be instituted, 
that would detrimentally affect the use and/or operation of the Project Real Property for the Project. 


14.9.5 Neither Company nor Seller has received any notice of any of the 
following, and none of the following events or conditions have occurred or currently exist: (i) any 
existing or threatened special Tax or special assessment to be levied against the Project Real 
Property; or (ii) any claims from any Governmental Authority having jurisdiction over Seller, 
Company or the Project Real Property or from any other Person who will provide utility service 
to the Project Real Property, that there are not sufficient easements and rights-of-way required for 
the operation of the Project in the ordinary course or to provide ingress and egress to and from the 
Project Real Property. 


14.9.6 The Project Real Property is being maintained in all respects in accordance 
with applicable Law, and neither Company, the Real Property Agreement Counterparties nor 
Seller has received any notification that the Project Real Property is in violation of any applicable 
Law with respect to the Project Real Property. 


14.9.7 Except as set forth in any Real Property Agreements, there are no rents, 
royalties, fees or other amounts incurred, payable or receivable by Seller or Company in 
connection with the Project Real Property. 


14.9.8 As of the Closing Date, the Project Real Property described in 
Schedule 14.9.1 is all of the real property necessary to develop, construct, own, and operate the 
Project.  Such real property interests are sufficient in all respects to develop, install, own and 
operate the Project, including for the sale of electricity and Environmental Attributes generated by 
or associated with the Project. 


14.9.9 As of the Closing Date, no portion of the Project Real Property on which 
Solar Panels or other improvements have been constructed is enrolled in the U.S. Department of 
Agriculture’s Conservation Reserve Program except as otherwise disclosed in Schedule 14.9.9, 
and for the portions of the Project Real Property enrolled in the U.S. Department of Agriculture’s 
Conservation Reserve Program as disclosed in Schedule 14.9.9, the use of such portions of the 
Project Real Property for the Project does not violate the terms for enrollment in the U.S. 
Department of Agriculture’s Conservation Reserve Program. 


14.10 Obligations; No Undisclosed Liabilities.  There are no Liabilities of Company or 
otherwise related to the Project or the Project Assets of any kind whatsoever (whether absolute, 
accrued, contingent, determined, determinable or otherwise), whether known or unknown, and 
there is no existing condition, situation or set of circumstances that could reasonably be expected 
to result in any such Liability, except (a) as of the Effective Date, those Liabilities identified in 
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Schedule 14.10, and (b) as of the Closing Date, those Liabilities identified in Schedule 14.10 and 
the Project Contract Liabilities. 


14.11 Tax Matters. 


14.11.1 Each of Seller and Company has timely filed all Tax Returns that each was 
required to file under applicable Laws and regulations with any Governmental Authority relating 
to the Project Assets, including the ownership, development and operation thereof, and all such 
tax returns were true, correct and complete.  All Taxes due and owing by Seller and Company, 
whether or not shown on any Tax Return or assessed by any Governmental Authority, have been 
timely paid. 


14.11.2 All Taxes (including all sales and use Taxes) required to have been 
withheld and paid in connection with any amounts paid or owing to any employee, independent 
contractor, creditor, member, vendor, supplier or other third party with respect to the Project 
Assets, Company, and Seller have been withheld and timely paid to the appropriate Governmental 
Authority.  All required Tax exemption certificates and other documentation in respect of 
payments that are exempt from such Taxes with respect to the Project Assets, Company, and Seller 
have been retained. 


14.11.3 There are no Liens for Taxes upon any of the Company Interests or any of 
the Project Assets, including those related to, associated with or concerning the Project other than 
Liens for Taxes not yet due or delinquent. 


14.11.4 The Project Real Property is not, has not been, nor will it be after the 
Closing, subject to any rollback Taxes. 


14.11.5 Neither Seller, Company nor any Affiliate thereof has received (a) any 
written notice of any special assessments, levies or Taxes imposed or to be imposed affecting any 
of the Project Assets or Company, or (b) any written notice of any action regarding the potential 
formation of any other Governmental Authority empowered to so assess a Tax or levy, in each 
case with respect to the Project Assets or Company.  No such special assessments, levies or Taxes 
have been threatened by any Governmental Authority with respect to the Project Assets or 
Company. There is no pending Tax audit or other administrative proceeding or court proceeding 
with respect to Taxes or Tax Returns relating to Company or the Project Assets, nor has there been 
any notice to Company or Seller by any Governmental Authority regarding any such audit or other 
proceeding, nor, to Seller’s Knowledge, is any such Tax audit or other proceeding threatened.  No 
extensions of the statute of limitations have either been requested or granted with respect to Taxes 
or Tax Returns relating to Company or the Project Assets. No power of attorney has been granted 
with respect to the Taxes of Company.  No claim has been made by a Governmental Authority in 
a jurisdiction where Company or Seller does not file Tax Returns that Company or Seller, by virtue 
of its ownership of Company or the Project Assets, is or may be subject to taxation by that 
jurisdiction. 


14.11.6 No Tax ruling has been requested of or received from any Governmental 
Authority with respect to any Tax matter relating to the Project Assets or Company unless such 
ruling has been requested by Purchaser or its Affiliate. 
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14.11.7 Seller  is not a foreign person as defined in Section 1445(f)(3) of the Code. 


14.11.8 Company does not have liability for the Taxes of any other Person as a 
transferee or successor, by Contract, or otherwise, and is not party to or bound by any Tax 
indemnity, Tax sharing, Tax allocation or similar agreement. 


14.11.9 Seller is a corporation for U.S. federal income tax purposes.  Company is 
and has been since formation, for U.S. federal income tax purposes, a disregarded entity of Seller, 
with Seller being the regarded parent of Company for U.S. federal income tax purposes and no 
election has been made, or will be made, to treat Company as an association taxable as a 
corporation for U.S. federal income tax purposes. 


14.12 ITC Matters.24 


14.12.1 No ITC, grant under Section 1603 of the American Recovery and 
Reinvestment Act of 2009 or other federal Tax credit or grant with respect to or in connection with 
the Project, any property or equipment included therein, or any electricity produced thereby, has 
been claimed or reported, or will be claimed or reported, on any Tax Returns of Seller (or any 
direct or indirect shareholder, member, partner or Affiliate of Seller) or, to Seller’s Knowledge, 
any other Person (excluding Purchaser, its successors and assigns, or any direct or indirect 
shareholder, member, partner or Affiliate of Purchaser or its successors and assigns).  Seller shall 
treat the Project and all assets comprised therein as originally placed in service by Purchaser for 
all U.S. federal, state and local income tax purposes and agree to file all federal, state and local 
income tax returns in a manner consistent with such intention unless required by an IRS final 
determination, within the meaning of Section 1313 of the Code, to the contrary. 


14.12.2 None of the property comprising a part of the Project is imported property 
of the kind described in Section 168(g)(6) of the Code.  No grants have been provided by any 
Governmental Authority for use in connection with the Project, any property or equipment 
included therein, or any electricity produced thereby, or with respect to which Company or the 
Project is the beneficiary which would require a reduction in ITCs.  No proceeds of any issue of 
state or local government obligations have been used to provide financing for the Project, any 
property or equipment included therein, or any electricity produced thereby, the interest on which 
is exempt from tax under Section 103 of the Code. 


14.12.3 The “construction” of the Project “began,” for purposes of Section 48 of 
the Code (including Section 48(a)(1) and Section 48(a)(6)) and as such terms are defined by 
Section 48 of the Code and the IRS Notices, in [2019].  Seller’s basis for this conclusion, including 
whether pursuant to the “Physical Work Test” or the “Five Percent Safe Harbor” as defined by the 
IRS Notices (and including as attachments all relevant records, documentation, third party 
certificates, and third party reports) but determined for this purpose by substituting six percent 
(6%) for purpose of the “Five Percent Safe Harbor” as defined by the IRS Notices (i) as of the 
Effective Date is as set forth in the Beginning of Construction Certificate (Effective Date), and (ii) 
as of the Mechanical Completion Date is as set forth in the Beginning of Construction Certificate 
(Closing Date).  


 
24 Note to Draft:  Subject to revisions based on ITC strategy. 
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14.12.4 As of the Effective Date, the representations, warranties, and statements 
set forth in the Beginning of Construction Certificate (Effective Date) are true and correct. 


14.12.5 As of the Mechanical Completion Date, the representations, warranties, 
and statements set forth in the Beginning of Construction Certificate (Mechanical Completion 
Date) are true and correct.   


14.12.6 Not more than a de minimis portion of the Project Assets acquired 
pursuant to this Agreement that would otherwise be eligible for ITCs consist of used property. 


14.12.7 To Seller’s Knowledge, (a) no facts or circumstances exist that were not 
previously disclosed to Purchaser before the Effective Date that would cause the Project to be 
incapable of qualifying for, and producing or giving rise to, ITCs at a [___]% rate if placed in 
service for U.S. federal income tax purposes on or before December 31, [20__], and (b) no facts 
or circumstances exist that were not previously disclosed to Purchaser prior to the Effective Date 
that reasonably could be expected to hinder, impair, restrict, limit or disqualify the Project from 
qualifying for, and producing and giving rise to, the ITC at a [___]% rate if placed in service for 
U.S. federal income tax purposes on or before December 31, 20[__]. 


14.12.8 Seller shall report any gain recognized on the sale of the Project as gain 
from the sale of property described in Section 1221(a)(1) of the Code for all federal, state and local 
income tax purposes and shall capitalize all costs with respect to the Project pursuant to Section 
263A of the Code. 


14.13 Contracts. 


14.13.1 Schedule 14.13.1 contains a true, complete and correct list of all Project 
Contracts.  Each Project Contract is in the name of the Company.  Other than the Project Contracts, 
there are no other Contracts that relate to, are associated with or concern, or will relate to, be 
associated with or concern, the Project or the Project Assets. 


14.13.2 Each Project Contract has been duly authorized and executed, is in full 
force and effect, and constitutes a legal, valid, binding and enforceable agreement as to all parties 
thereto, and will not be rendered invalid or unenforceable as a result of the Transactions, except, 
in each case, as such enforceability may be limited by applicable bankruptcy, insolvency, 
moratorium, reorganization or other similar laws affecting the enforcement of creditors’ rights and 
subject to general equitable principles. 


14.13.3 Neither Company, nor to Seller’s Knowledge, any other Person (i) is in 
breach of or in default under any Project Contract, (ii) has indicated its intention to amend or 
terminate any Project Contract, or (iii) has made any claims against or sought any indemnification 
as to any matter arising under or with respect to any Project Contract.  No event has occurred 
which, with the passage of time or giving of notice or both, would constitute such a default, result 
in a loss of rights or permit termination, modification or acceleration under, or result in the creation 
of any Lien under any Project Contract. 


14.13.4 Company has timely paid in full all amounts due and payable by Company 
pursuant to any Project Contract. 
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14.13.5 Company has delivered to Purchaser true, correct and complete copies of 
all Project Contracts and any amendments thereto. 


14.13.6 Company has not sold or transferred, agreed or committed to sell or 
transfer, or granted any options or rights to purchase electric power or Environmental Attributes 
in connection with or related to the Project. 


14.14 Legal Compliance.  Company has complied with, and is in compliance with, all 
applicable Laws relating to its business and operations, including with respect to the Project Real 
Property, the Company Interests, the Project and the Project Assets, as applicable.  Company has 
not received any notification indicating the violation of, non-compliance with, or other issue 
concerning any applicable Law, as such would apply to Company, the Project, any Project Assets 
or the Transactions, nor to Seller’s Knowledge, are there any facts, events, circumstances or 
occurrences that would reasonably be expected to give rise to, or serve as a basis for, any such 
notification. 


14.15 Environmental Laws. 


14.15.1 Company has complied and is in compliance with all Environmental Laws 
affecting it, the Project and the Project Assets, and no action, suit, proceeding, hearing, 
investigation, charge, complaint, claim, demand or notice has been filed, commenced or, to Seller’s 
Knowledge, threatened against Company alleging any failure of Company to comply with any 
applicable Environmental Law. 


14.15.2 The Project Real Property is in compliance with all Environmental Laws.  
All environmental investigations, reports, studies, audits, tests, reviews, sampling, or other 
analyses conducted in relation to the Project Real Property or the Project Assets (collectively, the 
“Environmental Reports”), to the extent commissioned by or in the possession of Seller or 
Company or anyone under either of their control, have been delivered to Purchaser and are listed 
on Schedule 14.15.2.  Company or Seller have delivered to Purchaser copies of all other documents 
and records in their possession or control concerning any condition of the environment with respect 
to the Project Real Property, the Project or the Project Assets or with respect to any other real 
property at which any Hazardous Material generated by the performance of the Work has been 
treated, stored or disposed.  There are no conditions, facts or circumstances that could result in the 
imposition of Liabilities under, or noncompliance with, any Environmental Laws at the Project 
Real Property or by Company or that could reasonably be expected to impact the ability to site, 
design, permit, develop, interconnect, construct, start-up, test, commission, own, use, operate or 
maintain the Project. 


14.15.3 Except as listed in Schedule 14.15.3, to Seller’s Knowledge no Hazardous 
Materials exist at, in, on or under, or have been Released nor is there a threat of Release at, on, 
into, under or from the Project Real Property. 


14.15.4 Neither Company nor, to Seller’s Knowledge, any other Person has used, 
stored, disposed of or Released, or caused or authorized any third party to use, store, dispose of or 
Release, any Hazardous Material in, on or under the Project Real Property. 







 
 


 


-100- 
 


14.15.5 Except as set forth on Schedule 14.15.5, to Seller’s Knowledge (a) no 
species listed as threatened, endangered, special status or similar categories under any 
Environmental Law, or as a candidate for such listings, or habitat for such species has been 
observed on the Project Real Property, (b) no bald or golden eagles or migratory birds or their 
nests have been observed on the Project Real Property, (c) no human remains or historical, 
archeological or paleontological resources (which for purposes of this representation means 
archeological resources as defined under Environmental Law) have been identified on the Project 
Real Property, and (d) no wetlands or water bodies are located on the Project Real Property. 


14.16 Permits. 


14.16.1 Schedule 14.16 lists all Company Permits that are required for the 
development and construction of the Project, the sale and transfer of the Company contemplated 
hereunder, and the use and operation of the Project as contemplated by this Agreement, and there 
have been no amendments, supplements, changes or additions to any of the Company Permits 
since the Firm Date other than as expressly approved by Purchaser pursuant to Section 17.3. 


14.16.2 Except for ministerial permits customarily obtained by the construction 
contractor during the course of construction, as of the Firm Date and the Closing Date, Company 
has obtained and holds all Company Permits necessary for Company’s construction, ownership, 
use, occupation, and operation of the Project and the Project Assets, and the conduct of its business 
and activities in accordance with this Agreement.  As of the Firm Date and the Closing Date, each 
of such Company Permits has been issued in the name of Company, is in full force and effect, and 
any fixed period for appeal or review of the issuance thereof has elapsed.  No such Company 
Permit is subject to any pending suit, action, investigation, proceeding or appeal (whether judicial, 
administrative or otherwise) and, to the best knowledge of Seller, no such suit, action, 
investigation, proceeding or appeal is threatened. There is no reason to believe that Company will 
be unable to comply with the conditions set forth in or anticipated to be set forth in any Permit 
listed in Schedule 14.16 and applicable Law. Company and Seller are not in default or in violation 
of any Company Permit. 


14.16.3 Except as set forth on Schedule 14.16, Seller or Company has not (i) 
received any written notice of violation or other notification from any Governmental Authority or 
from any other Person, alleging that it has committed any act, or failed to act, in any manner or 
under any circumstances which could result in the revocation, modification or suspension of any 
Company Permit related to the Project or in any other enforcement action, or (ii) failed to make 
any governmental filings required with respect to the Company Permits. 


14.16.4 Except as set forth on Schedule 14.16, Seller has no reason to believe that 
(i) any Company Permit related to the Project or the Company that has not yet been obtained will 
not be obtained upon due application therefor; (ii) any Company Permit related to the Project or 
the Company will not be renewed upon its stated expiration in the ordinary course of business 
upon compliance with normal and customary renewal procedures applicable to the respective 
Company Permit; or (iii) any Company Permit will be modified to impose more restrictive 
conditions or requirements which may hinder the operation or use of the Project or the Company, 
or which would increase the costs of operating the Project or the Company, or which could 
otherwise, individually or collectively, adversely impact the Project or the Company. 
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14.16.5 Seller has delivered to Purchaser a true, correct and complete copy of (a) 
each Company Permit issued and each application filed for Company Permits (the “Permit 
Applications”), (b) all material documents, reports and correspondence provided by Seller or 
Company to any Governmental Authority with respect to such Permit Applications and the 
Company Permits, and (c) all material documents and correspondence received by Seller or 
Company from any Governmental Authority with respect to such Permit Applications and the 
Company Permits. 


14.17 Solar Data.  Schedule 14.17 lists all raw insolation data and tests and studies and 
assessments with respect to the Project or in any way related to the solar resource at the Project 
Real Property that has been compiled or prepared by, for, or on behalf of Seller, Company, or any 
of their Affiliates (the “Solar Data”).  With respect to each item of Solar Data identified on 
Schedule 14.17, as of the Closing Date: 


14.17.1 Company owns and possesses all right, title, and interest in and to the Solar 
Data applicable to the Project Real Property and the Project, free and clear of any Liens; 


14.17.2 Neither Seller nor Company has received any notification of disputes with 
respect to any Solar Data; 


14.17.3 The Solar Data is not subject to any outstanding Order; 


14.17.4 No Person has assigned, transferred, or conveyed any interest in the Solar 
Data or the information contained therein in any manner that would impair Company’s exclusive 
ownership of and right to use the Solar Data from and after the Closing; and 


14.17.5 The Solar Data is complete and accurate in all respects. 


14.18 Insurance.  Schedule 14.18 includes a list of all insurance policies maintained by 
Seller, Company or any of their respective Affiliates on behalf of the Project or Company (the 
“Insurance Policies”).  The Insurance Policies are in full force and effect and have not been 
amended or modified.  There are no pending claims under any Insurance Policies against or relating 
to the Project or Company.  Neither Seller nor Company has received (a) any notice from any 
insurer of a denial of coverage under any of the Insurance Policies, or (b) any notice of cancellation 
or termination of the Insurance Policies.  All premiums with respect to the Insurance Policies have 
been paid in full with respect to the period through the Closing Date. 


14.19 Conflicts of Interest.  Except as set forth on Schedule 14.19, neither Seller nor 
Company, nor any of its respective members, officers or directors or any of their Affiliates (a) is 
an officer, employee or member of any Governmental Authority with jurisdiction over the Project, 
or (b) has, either directly or indirectly, (i) an equity or debt interest in any corporation, partnership, 
joint venture, association, organization or other Person that furnishes or sells services or products 
to Seller or Company, or purchases from Seller or Company any goods or services, or otherwise 
does business with Seller or Company; (ii) a beneficial or contractual interest in or will derive any 
financial gain from any Contract to which Seller or Company is a party or under which Seller or 
Company is obligated or bound or to which any of its Assets may be subject; or (iii) any contractual 
interest of any form in any Contract with Seller or Company. 
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14.20 Sufficiency of Assets.  On the Closing Date, the Project Assets will constitute all 
of the Contracts, Permits and other Assets and properties that are necessary to own, operate and 
maintain the Project in accordance with the Requirements.  


14.21 Employee and ERISA Matters. 


14.21.1 Company does not employ and has never employed any employees.  
Company has no Liabilities with respect to any employees of Seller or any of its Affiliates or any 
other individuals (including independent contractors, contract workers, leased employees or 
temporary employees) that have performed work at or in connection with the Project or in 
connection with the business of Company.  Neither Seller nor Company or any of their 
respective Affiliates have made any commitments or representations to any Person regarding 
(a) potential employment by Purchaser or Company or any Affiliate of Purchaser at the Project 
after the Closing Date, or (b) any terms and conditions of such potential employment by 
Purchaser, Company, or any Affiliate thereof following the Closing Date. 


14.21.2 Company does not sponsor, maintain, contribute to or have any 
obligation to contribute to, and since the date of its creation has never sponsored, maintained, 
contributed to or had any obligation to contribute to, any Employee Benefit Plan.  There does 
not now exist, nor do any circumstances exist that could result in, any Liability or potential 
Liability (contingent or otherwise) to Company under or with respect to any Employee Benefit 
Plan that is, or was at any time within the past six (6) years, sponsored, maintained, 
contributed to or required to be contributed to by any person which is or was required to be 
treated as a single employer with Company under Section 414 of the Code. 


14.22 Guarantees.  Company has not guaranteed or otherwise agreed to become 
responsible for any Indebtedness of any Person. 


14.23 Intellectual Property Rights.  Company does not own any patents, trademarks, 
copyrights or other Intellectual Property Rights.  Schedule 14.23 sets forth all patents, trademarks, 
copyrights or other Intellectual Property Rights used or licensed by Company or otherwise 
necessary for the Project (or the ownership, operations or use thereof).  Company has not infringed 
nor has there been any claim against Company that it has infringed the patent, trademark, copyright 
or other Intellectual Property Rights of any Person. 


14.24 Bank Accounts; Powers of Attorney.  Except as set forth on Schedule 14.24, 
Company has no bank accounts, safe deposit boxes, or related outstanding powers of attorney.  
Neither Seller nor any other Person have any outstanding powers of attorney for banking or other 
purposes related to the Project or Company. 


14.25 Full Disclosure.  Seller made available for Purchaser’s review all information 
relating to the Project, the Project Real Property, the Project Assets and the Company Interests in 
connection with Purchaser’s due diligence examination conducted with respect to the 
Transactions.  None of the information made available by Seller to Purchaser contains any untrue 
or incorrect statement of fact, or omits to state any fact necessary to make the information, in light 
of the circumstances in which it was provided, not misleading.  No representation or warranty by 
Seller contained in this Agreement, in any other Transaction Document or any statement or 
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certificate furnished or to be furnished by or on behalf of Seller to Purchaser or its representatives 
in connection herewith or pursuant hereto contains or will contain any untrue statement of a 
material fact, or omits or will omit to state any material fact required to make the statements 
contained herein or therein not misleading.  Except for any such events or circumstances that have 
been disclosed in this Agreement other than matters of a general economic or political nature which 
do not affect the business of Seller or Company uniquely, there are no other facts or other 
circumstances (a) that would, individually or in the aggregate, be considered material by a 
reasonable investor in making an investment decision regarding the Project or acquisition of the 
Company Interests or (b) that could, individually or in the aggregate, adversely affect the rights 
afforded the Project to generate and sell power, including the validity of the queue position or other 
rights therein, or the ability of the Project to achieve the Seller Deadlines. 


14.26 Brokers.  Neither Company nor any of its Affiliates has retained any broker or 
finder, agreed to pay or made any statement or representation to any Person that would entitle such 
Person to, any broker’s, finder’s or similar fees or commissions in connection with the 
Transactions or which could result in the imposition of any Lien upon the Project, any of the 
Project Assets or the Company Interests. 


14.27 No Material Adverse Effect.  No Material Adverse Effect has occurred and is 
continuing and no event, result, occurrence, development, fact, change or effect of whatsoever 
nature or kind exists that, individually or in the aggregate, with or without the lapse of time, could 
reasonably be expected to result in a Material Adverse Effect. 


14.28 Financial Statements and Financial Data. 


14.28.1 Schedule 14.28.1 includes a copy of the audited annual financial 
statements of Company with fiscal years ending December 31, 20[_], and December 31, 20[_], 
and including a balance sheet, statement of equity, statement of income, and statement of cash 
flows.  After they have been prepared, Seller will provide Purchaser with a copy of the audited 
annual financial statements of Company for fiscal years ending December 31, 20[_], and 
December 31, 20[_], and including a balance sheet, statement of equity, statement of income, and 
statement of cash flows, and such financial statements shall be included as part of 
Schedule 14.28.1. 


14.28.2 As of the Firm Date and as of the Closing Date, Seller has provided 
Purchaser with the latest unaudited annual financial statements of Company, including a balance 
sheet, statement of equity, statement of income, and statement of cash flows (the financial 
statements referenced in Sections 14.28.1 and 14.28.2 being collectively, the “Financial 
Statements”). 


14.28.3 The Financial Statements (including the notes thereto) (i) have been 
prepared in accordance with GAAP consistently applied throughout the periods covered thereby, 
(ii) present fairly the Assets, Liabilities and financial condition of Company as of such dates and 
the results of operations of Company for such periods, and (iii) are correct and complete in all 
material respects, and are consistent with the books and records of Company (which books and 
records are correct and complete in all material respects). 
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14.29 Reports and Studies.  Schedule 14.29 contains a correct and complete list of all 
Reports and Studies and the Reports and Studies have not been amended.  Company and Seller 
have made available true, correct and complete copies of the Reports and Studies. 


14.30 Support and Affiliate Obligations.  Schedule 14.30 includes a complete list of all 
Support and Affiliate Obligations; provided, however, Schedule 14.30 may only be updated to 
reflect (i) any additional Support and Affiliate Obligations arising under a Project Contract 
approved by Purchaser pursuant to Section 4.5 (but only if the associated Support and Affiliate 
Obligation is specifically identified to, and approved in writing by, Purchaser), and (ii) any other 
additional Support and Affiliate Obligations if the same have been approved in advance and in 
writing by Purchaser. True, correct and complete copies of each such Support and Affiliate 
Obligation have been made available to Purchaser. Such Support and Affiliate Obligations 
constitute all of the credit and other contractual support and assurance that Company is currently 
required by Law (including the Company Permits) or contract to provide. 


14.31 No Force Majeure.  No Force Majeure exists under this Agreement and no party 
to any Project Contract has provided notice of an event of force majeure under such Contract. 


 


ARTICLE 15 
REPRESENTATIONS AND WARRANTIES WITH RESPECT TO PURCHASER 


Purchaser represents and warrants to Seller that all of the following are true and correct as 
of the Effective Date, the Firm Date, and as of the Closing Date:  


15.1 Organization, Authority, Validity and Non-Contravention. 


15.1.1 Purchaser is a company duly organized, validly existing and in good 
standing under the laws of the State of organization of Purchaser. 


15.1.2 Purchaser has all requisite company power and authority to execute and 
deliver this Agreement and the other Transaction Documents to which it is a party, to perform its 
obligations hereunder and thereunder and to consummate the Transactions.  The execution, 
delivery and performance by Purchaser of this Agreement and the other Transaction Documents 
to which it is a party and the consummation of the Transactions have been duly authorized by all 
necessary company action on the part of Purchaser. 


15.1.3 This Agreement has been duly executed and delivered by Purchaser and 
constitutes the legal, valid and binding obligation of Purchaser, enforceable against Purchaser in 
accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, 
insolvency, moratorium, reorganization or other similar laws affecting the enforcement of 
creditors’ rights and subject to general equitable principles.  Upon execution and delivery of the 
Transaction Documents to which Purchaser is a party, each of the Transaction Documents will 
constitute the legal, valid and binding obligation of Purchaser, enforceable against Purchaser in 
accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, 
insolvency, moratorium, reorganization or other similar laws affecting the enforcement of 
creditors’ rights and subject to general equitable principles. 
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15.1.4 None of the execution and delivery by Purchaser of this Agreement or any 
of the Transaction Documents to which it is a party, the performance of the obligations of 
Purchaser hereunder or thereunder, nor the consummation of the Transactions by Purchaser will 
(a) conflict with or result in any violation or breach of or default under (or constitute an event that, 
with notice or lapse of time or both, would constitute a default under) any provision of the 
Organizational Documents or resolutions of Purchaser, or (b) except as set forth in 
Schedule 15.1.4, conflict with or result in the violation of any applicable Law or of any Order, to 
which Purchaser is subject. 


15.2 Solvency.  No petition or notice has been presented, no order has been made and 
no resolution has been passed for the bankruptcy, liquidation, winding-up or dissolution of 
Purchaser.  No receiver, trustee, custodian or similar fiduciary has been appointed over the whole 
or any part of Purchaser’s assets or the income of Purchaser. 


15.3 Sufficiency of Funds.  Purchaser will have sufficient cash on hand or other sources 
of, or access to, immediately available funds to enable it to pay the Purchase Price, including 
making the Closing Payment and consummating the Transactions. 


15.4 Brokers.  Neither Purchaser nor any of its Affiliates has retained any broker or 
finder, agreed to pay or made any statement or representation to any Person that would entitle such 
Person to, any broker’s, finder’s or similar fees or commissions in connection with the 
Transactions. 


15.5 Acquisition Intent.  Purchaser is acquiring the Company Interests for its or its 
Affiliate’s own account as an investment without the present intent to sell, transfer or otherwise 
distribute the same to any other Person.  Purchaser acknowledges that the Company Interests are 
not registered pursuant to the 1933 Act and that none of the Company Interests may be transferred, 
except pursuant to an effective registration statement under, or an applicable exception from 
registration under, the 1933 Act.  Purchaser is an “accredited investor” as defined under Rule 501 
promulgated under the 1933 Act. 


ARTICLE 16 
ADDITIONAL COVENANTS 


16.1 Confidential Information. 


16.1.1 Each Party agrees to keep confidential and shall not disclose (a) the terms 
and provisions of this Agreement and (b) upon receipt from any other Party, any documentation 
or information (i) which is marked as “proprietary” or “confidential”, (ii) which is supplied orally 
with a contemporaneous confidential designation, or (iii) which is known by the receiving Party 
to be confidential or proprietary information or documentation of the disclosing Party (collectively, 
the “Confidential Information”).  For the sake of clarity, any documentation or information 
relating to Company, the Project, the Project Assets or the Company Interests, including the Books 
and Records, shall be Confidential Information of Company and Purchaser from and after the 
Closing.  Each Party agrees to utilize the same standards and procedures with respect to 
Confidential Information received from any other Party which such receiving Party applies to its 
own confidential or proprietary information or documentation, but not less than reasonable care. 
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16.1.2 Notwithstanding Section 16.1.1, the Parties may grant access to the 
Confidential Information in accordance with the following terms: 


(a) Each Party may disclose Confidential Information to its Affiliates and the 
officers, directors, employees, advisors and counsel of such Party and its Affiliates; 
provided that any such Affiliate, officer, director, employee, consultant, advisor or counsel 
shall keep such Confidential Information confidential, shall not disclose such Confidential 
Information to any other Person (except another Person described in this Section 16.1.2(a)) 
without the prior written consent of the disclosing Party, and shall not use any Confidential 
Information for any purpose other than the performance of the receiving Party’s obligations 
under this Agreement and the other Transaction Documents. 


(b) The Parties may disclose Confidential Information to their contractors, 
subcontractors, representatives and agents whose access is necessary for the proper 
performance of the Parties’ respective duties and obligations under this Agreement and the 
other Transaction Documents so long as any such disclosure is limited to such Confidential 
Information as any such contractor, subcontractor, representative or agent requires in order 
to properly perform such respective duties and obligations under this Agreement and the 
other Transaction Documents; but only if such contractor, subcontractor, representative or 
agent agrees (i) to keep the Confidential Information confidential, (ii) not to disclose the 
same to any other Person without the prior written consent of the disclosing Party, and (iii) 
not to use any Confidential Information for any purpose other than as provided in this 
Section 16.1.2(b). 


(c) Each Party may also disclose Confidential Information to Lenders and 
potential Lenders and prospective and actual investors or owners of the Project or direct or 
indirect interests in Company so long as any such disclosure is subject to the written 
agreement of any such Lender (or potential Lender) or prospective (or actual) investor or 
owner (i) to keep the Confidential Information confidential, (ii) to not disclose such 
Confidential Information to any other Person (other than its counsel and other consultants) 
without the prior written consent of the disclosing Party, and (iii) to not use any 
Confidential Information for any purpose other than evaluating and administering its 
potential or actual extension of credit to, or purchase from, or investment in, Company or 
the Project. 


16.1.3 Notwithstanding anything to the contrary contained in this Section 16.1, 
the Parties shall have no obligation with respect to any Confidential Information which (a) is or 
becomes publicly known through no act of the receiving Party, (b) is approved for release by 
written authorization of the disclosing Party, (c) is required to be disclosed by the receiving Party 
pursuant to applicable Law or Order or a request for information by the State Regulatory Agency 
or other Governmental Authority (so long as the receiving Party uses commercially reasonable 
efforts to avoid disclosure of such Confidential Information, and prior to furnishing such 
Confidential Information, the receiving Party notifies the disclosing Party and gives the disclosing 
Party the opportunity to object to the disclosure and/or to seek a protective order), (d) has been 
rightfully furnished to the receiving Party by a third party without any restriction on use or 
disclosure and not in violation of the rights of any other Party, [(e) is provided to the Internal 
Revenue Service for purposes of Purchaser or its Affiliate obtaining an IRS Private Letter Ruling 
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or any other formal guidance or examination of the Transactions] or (f) is required to be disclosed 
in connection with Purchaser’s State Regulatory Filing or the FERC Regulatory Filing.  Nothing 
in this Agreement shall bar the right of either Party to seek and obtain from any court injunctive 
relief against conduct or threatened conduct which violates the terms of this Article 16. 


16.1.4 This terms and provisions of this Section 16.1 shall survive the termination 
or expiration of this Agreement. 


16.2 Press Releases.  No Party shall issue any press release or make any public 
announcement relating to the subject matter of this Agreement without the prior written approval 
of Purchaser (in the case of a release or announcement of Seller or Affiliate of Seller) and Seller 
(in the case of a release or announcement of Purchaser or Affiliate of Purchaser); provided, 
however, that any Party may make any public disclosure it believes in good faith is required by 
applicable Law, stock exchange or any listing or trading agreement concerning its publicly traded 
securities (in which case the disclosing Party will use its commercially reasonable efforts to advise 
the other Parties prior to making such disclosure). 


16.3 Preserve Accuracy of Representations and Warranties; Notification.  Each of 
Purchaser and Seller shall promptly notify the other of any Proceeding that is instituted or 
threatened against such Party (or, in the case of Seller, against Seller, the Company, the Project or 
the Project Assets) to restrain, prohibit or otherwise challenge the legality of the Transactions.  In 
addition, Seller shall promptly notify Purchaser of any event, development, matter, circumstance 
or other occurrence which makes or could reasonably be expected to make any representation or 
warranty of Seller or related to the Company, the Project or the Project Assets false, incorrect or 
misleading.  Prior to the Closing, Seller shall provide periodic updates, including in connection 
with the occurrence of the Firm Date and the Closing Date, to Purchaser of changes in the 
Disclosure Schedules to this Agreement as follows:  


16.3.1 Seller shall not be permitted to add, update, amend or supplement any 
Disclosure Schedule with respect to any development or matter occurring in, or relating to, any 
period on or prior to the Effective Date, or any matter caused by a breach or default by Seller or 
any Affiliate of Seller of any covenant or agreement in this Agreement or any other Transaction 
Document or applicable Law, or to correct errors in the Disclosure Schedules delivered on the 
Effective Date. 


16.3.2 Seller shall not be permitted to add, update, amend or supplement any 
Disclosure Schedule with respect to Fundamental Representations or Tax Representations. 


16.3.3 Subject to Sections 16.3.1 and 16.3.2, Seller may update any Disclosure 
Schedule or propose a new Disclosure Schedule to reflect any fact, event or circumstance arising 
after the Effective Date provided such updated or new Disclosure Schedule would not cause or 
result in Material Economic Harm Damages (as reasonably determined by Purchaser), and any 
such update to a Disclosure Schedule or new Disclosure Schedule shall be deemed to have 
amended this Agreement (including the appropriate Disclosure Schedule) and cured any 
misrepresentation or breach of Seller’s representations or warranties that otherwise might have 
existed hereunder by reason of such fact, event or circumstance. 
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16.3.4 Subject to Sections 16.3.1 and 16.3.2, as to any new Disclosure Schedules 
or any Disclosure Schedules which Seller seeks to update, as applicable, to reflect any facts, events 
or circumstances arising after the Effective Date and for which the terms of Section 16.3.3 do not 
apply, the Parties agree as follows: 


(a) If the aggregate amount of the Material Economic Harm Damages (as 
reasonably determined by Purchaser) that would be caused by or result from all such new 
Disclosure Schedules and updates to existing Disclosure Schedules (the “Identified MEH 
Damages”) is less than the MEHD Limit, then: 


(i) Such new Disclosure Schedules and updates to existing Disclosure 
Schedules shall be deemed to have amended this Agreement (including the 
appropriate Disclosure Schedules) and cured any misrepresentation or breach of 
Seller’s representations or warranties that otherwise might have existed hereunder 
by reason of such fact, event or circumstance; and 


(ii) The aggregate amount of Identified MEH Damages shall be 
deducted from the Purchase Price if the Closing otherwise occurs (such amount 
being the MEH Reduction). 


(b) If the aggregate amount of the Identified MEH Damages is equal to or 
greater than the MEHD Limit, then: 


(i) The corresponding Disclosure Schedules shall not be deemed added 
to this Agreement or otherwise amended, as applicable, Seller shall be deemed to 
have breached the corresponding Seller representations and warranties, and Seller 
shall, notwithstanding anything to the contrary contained herein, be deemed to have 
failed to satisfy the Purchaser Closing Condition Precedent in Section 10.2.2(b). 


(ii) Purchaser may either (x) terminate this Agreement pursuant to 
Section 19.1.1 due to Seller’s failure to satisfy the Purchaser Closing Condition 
Precedent in Section 10.2.2(b) and seek recourse under Section 19.1.2, or (y) elect 
to waive Seller’s failure to satisfy the Purchaser Closing Condition Precedent in 
Section 10.2.2(b) and proceed with the Closing.  In the event Purchaser so elects to 
proceed with the Closing, (A) the corresponding Disclosure Schedules shall be 
deemed added to this Agreement or otherwise amended, as applicable, and cured 
any misrepresentation or breach of Seller’s representations or warranties that might 
otherwise have existed hereunder and (B) the aggregate amount of Identified MEH 
Damages shall be deducted from the Purchase Price if the Closing otherwise occurs 
(such amount being the MEH Reduction). 


16.3.5 Notwithstanding anything to the contrary contained in this Section 16.3, 
if any new Disclosure Schedule or any update to a Disclosure Schedule is approved by Purchaser 
in writing pursuant to the express terms of this Agreement, such update to a Disclosure Schedule 
or new Disclosure Schedule shall be deemed to have amended this Agreement (including the 
appropriate Disclosure Schedule) and cured any misrepresentation or breach of Seller’s 
representations or warranties that otherwise might have existed hereunder by reason of any fact, 
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event or circumstance addressed in any such update and such update shall not be subject to any 
offset against the Purchase Price or indemnity regardless of whether such update causes Purchaser 
or Company to suffer a Loss.  


16.3.6 With respect to any updated or new Disclosure Schedules issued by Seller 
relative to Seller’s representation in Section 14.7.3, any associated Material Economic Harm 
Damages shall be determined by Purchaser without regard to any warranties, guarantees or similar 
obligations provided in the Balance of System Agreement or the Panel Supply Agreement for the 
benefit of the Company (and regardless of whether the definition of the term Material Economic 
Harm Damages suggests otherwise). 


16.3.7 For the avoidance of doubt, and notwithstanding anything to the contrary 
provided in this Agreement, Seller shall not be permitted to add, update, amend or supplement any 
Disclosure Schedule to include any Lien with respect to the Project Real Property (whether such 
lien appears on Schedule B of any Title Commitment or is otherwise known to Seller) unless and 
until such Lien becomes a Schedule B Exception.  


16.4 Material Adverse Effect.  From the Effective Date until the Closing, Seller shall 
promptly inform Purchaser in writing of any event, occurrence, change or circumstance of which 
Seller is aware or of which Seller receives notice that has or could reasonably be expected to have 
a Material Adverse Effect 


16.5 Consents and Regulatory Filings. 


16.5.1 As promptly as practicable after the Effective Date (or by such date 
specified herein), Seller and Purchaser shall each make, or cause to be made, all filings and 
submissions required by applicable Law to be made by it, and obtain or cause to be obtained all 
Consents and approvals applicable to it, in order to consummate the Transactions in accordance 
with the terms hereof.  Each Party shall act diligently and reasonably cooperate with each other 
Party with respect to all such filings, submissions, Consents and approvals, as requested by the 
Party seeking the same.  Copies of all such filings, submissions, Consents and approvals received 
by a Party shall promptly be delivered to the other Parties hereto. 


16.5.2 Seller and Purchaser shall file, when reasonably determined by Purchaser 
in order to meet the Closing and Firm Date conditions, the regulatory filing(s) to be made to FERC 
requesting approval under Section 203 [or Section 205] of the Federal Power Act, as applicable, 
with respect to the Transactions, [the Tax Equity Financing], [and the Affiliate Agreements] (each 
filing a “FERC Regulatory Filing”).  Purchaser shall be primarily responsible for the preparation 
and filing of any joint FERC Regulatory Filing.  Seller shall act diligently and reasonably cooperate 
with Purchaser in the preparation and submittal of such filing and/or any regulatory proceedings 
or litigation that may arise relating to the FERC Regulatory Filing.  Seller shall provide any 
information, including the filing of testimony, reasonably requested by Purchaser. 


16.5.3 Nothing in this Agreement shall require Purchaser to accept any condition 
to, limitation on, or other requirement concerning the grant of approval or authorization by the 
[APSC/OCC] or FERC that, in Purchaser’s sole discretion is unacceptable to Purchaser. 







 
 


 


-110- 
 


16.5.4 Prior to any filing by Company with the FERC under Section 205 of the 
Federal Power Act to obtain market based rate authority for the Project, Seller shall coordinate 
with Purchaser and shall not cause or permit Company to make such a filing prior to the Closing 
without Purchaser’s prior written consent. 


16.6 Further Assurances.  At the Closing and from time to time following the Closing, 
each Party agrees (a) to furnish upon request to the other Party such further information, (b) to 
execute and deliver to the other Party such other documents, and (c) to do such other acts and 
things, in each case as each Party may reasonably request for the purposes of securing Tax Equity 
Financing and more fully effectuating the Transactions.  


16.7 Exclusivity.  Until such time, if any, as this Agreement is terminated pursuant to 
Article 19 or Article 2, Seller and its Affiliates shall not, and will cause either of their respective 
representatives not to, directly or indirectly pursue, solicit, encourage or communicate or negotiate 
with any Person (other than Purchaser), or enter into any agreement with any third party, relating 
to any transaction involving the sale of the Project, any energy from, or Environmental Attributes 
associated with the Project, and/or the Company Interests. 


ARTICLE 17 
INDEMNIFICATION 


17.1 Indemnity by Seller.  From and after the Closing Date, Seller shall indemnify, 
defend, reimburse and hold harmless Purchaser, Purchaser’s Affiliates and, following the Closing, 
the Company, in each case together with their respective members, shareholders, managers, 
directors, officers, employees, agents, advisors, attorneys, accountants and consultants (each a 
“Purchaser Indemnified Party”) from and against any and all claims, damages, penalties, 
awards, settlement payments, losses, Liabilities, costs, deficiencies and expenses (including 
reduced, forfeited, or disallowed Environmental Attributes and ITCs, and including reasonable 
investigative costs, settlement costs, court costs and any reasonable outside legal, accounting or 
other expenses for investigating or defending any actions or threatened actions) (collectively, the 
“Losses”) to which any Purchaser Indemnified Party sustained or incurred, which Losses arise out 
of or are incurred in connection with any of the following and whether arising before, on or after 
the Closing Date: 


(a) any inaccuracy in or breach of any representation or warranty made by 
Seller in this Agreement, in any other Transaction Document or in any Project Contract 
(other than with respect to any Defect or non-compliance with the Warranty that is covered 
by the Warranty); 


(b) any breach of, or failure to perform or fulfill, any covenant, agreement or 
obligation of Seller contained in this Agreement, any other Transaction Document or in 
any Project Contract (other than with respect to any Defect or non-compliance with the 
Warranty that is covered by the Warranty); 


(c) any fraud, gross negligence, intentional misrepresentation or willful 
misconduct by Seller in connection with this Agreement or the Transactions; 
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(d) (i) any and all liability for Taxes to which the Project Assets or Company 
may be subject, assessed or otherwise encumbered with respect to any Pre-Closing Tax 
Period, (ii) any and all liability for Taxes of Seller or any of its respective Affiliates or 
direct or indirect partners, shareholders or members, (iii) Taxes of any Person arising as a 
result of Company having been a member of any consolidated, combined, unitary or 
affiliated Tax group prior to the Closing pursuant to Treasury Regulations Section 1.1502-
6 or any other provision of federal, state, local or foreign Law, and (iv) Taxes of any Person 
(other than Company) imposed on Company as a transferee or successor or by contract, 
which Taxes relate to an event or transaction occurring before the Closing; 


(e) any Transfer Taxes payable to, or imposed or assessed by, any 
Governmental Authority with respect to the Transaction as set forth in Section 18.6; 


(f) any Excluded Liabilities (it being acknowledged and agreed that this 
indemnity is separate and distinct from any indemnity associated with the breach of the 
representations and warranties in Section 14.10); and 


(g) any Losses asserted by a third party for property damage or personal injury 
to the extent arising out of the construction or development of the Project. 


17.2 Indemnity by Purchaser.  From and after the Closing Date, Purchaser shall 
indemnify, defend, reimburse and hold harmless Seller and its Affiliates, together with their 
respective members, shareholders, managers, directors, officers, employees, agents, advisors, 
attorneys, accountants and consultants (each a “Seller Indemnified Party”) from and against any 
and all Losses to which any Seller Indemnified Party sustained or incurred, which Losses arise out 
of or are incurred in connection with the following: 


(a) any inaccuracy in or breach of any representation or warranty made by 
Purchaser in this Agreement or any other Transaction Document; 


(b) any breach of, or failure to perform or fulfill, any covenant, agreement or 
obligation of Purchaser contained in this Agreement or any other Transaction Document; 
and 


(c) any fraud, gross negligence, intentional misrepresentation or willful 
misconduct by Purchaser in connection with this Agreement or the Transactions. 


17.3 Claims for Indemnification.  If Purchaser or Seller seeks indemnification under 
this Article 17 (in either case, the “Indemnified Party”), the Indemnified Party shall give written 
notice (a “Claim Notice”) to the Party from which it seeks the indemnity (the “Indemnifying 
Party”) as soon as practicable after the Indemnified Party becomes aware of any fact, condition 
or event which may give rise to Losses for which indemnification may be sought under this Article 
17 (a “Claim”).  The failure of the Indemnified Party to give a Claim Notice to the Indemnifying 
Party hereunder shall not affect such Indemnified Party’s rights to indemnification hereunder, 
except to the extent that the Indemnifying Party is materially prejudiced by such failure.  Each 
Claim Notice shall state that such Indemnified Party believes that such Indemnified Party is 
entitled to indemnification, compensation or reimbursement under Section 17.1 or Section 17.2, 
as applicable, and contain a brief description of the circumstances supporting such belief that such 
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Indemnified Party is so entitled to indemnification, compensation or reimbursement and shall, to 
the extent possible, contain a good faith, non-binding, preliminary estimate of the amount of 
Losses such Indemnified Party claims to have so incurred or suffered (the “Claimed Amount”). 


17.4 Response Notice; Uncontested Claims.  Within ten (10) Business Days after 
receipt by the Indemnifying Party of a Claim Notice, such Indemnifying Party may deliver to the 
Indemnified Party a written response (the “Response Notice”) in which such Indemnifying Party: 
(a) agrees that the Indemnified Party is entitled to the full Claimed Amount, (b) agrees that the 
Indemnified Party is entitled to part, but not all, of the Claimed Amount (such amount agreed to 
under (a) or (b), the “Agreed Amount”), or (c) indicates that the Indemnifying Party disputes the 
entire Claimed Amount.  Any part of the Claimed Amount that is not agreed to pursuant to the 
Response Notice shall be the “Contested Amount.” If a Response Notice is not received within 
such ten (10) Business Day period, then the Indemnifying Party shall be conclusively deemed to 
have agreed that the Indemnified Party is entitled to the full Claimed Amount (such amount, also 
an “Agreed Amount”).  If the Parties are unable to resolve the dispute relating to any Contested 
Amount within thirty (30) days after the delivery of the Response Notice, then the Parties shall be 
entitled to resort to any legal remedy available to such Parties to resolve such dispute. 


17.5 Setoff. 


(a) In addition to all other remedies provided herein or available to a Party 
hereunder, each Party shall have the right to setoff any Agreed Amount or other sum owed 
to it and any Purchaser Indemnified Party or Seller Indemnified Party (as appropriate) 
under this Article 17 against any Liability or other amount owed by it or its Affiliates to 
any Purchaser Indemnified Party or Seller Indemnified Party (as appropriate) under this 
Agreement or any other Transaction Document.  The deduction of any such sum shall 
operate for all purposes as a complete discharge (to the extent of such sum) of the obligation 
to pay the amount from which such sum was withheld and deducted and will not constitute 
a default under this Agreement or any other Transaction Document.  Neither the exercise 
of, nor the failure to exercise, such right of setoff will constitute an election of remedies or 
limit a Party in any manner in the enforcement of any other remedies that may be available 
to it. 


(b) Any indemnification amounts owed to any Purchaser Indemnified Party 
pursuant to Section 17.1 or otherwise, shall be paid in Purchaser’s sole discretion: (i) by 
Seller; or (ii) by a draw upon the Credit Support. 


17.6 Survival; Limitation of Liability. 


(a) Subject to the terms of this Section 17.6, the representations, warranties, 
indemnities and agreements of Seller, Company and Purchaser contained in this Agreement 
are material, were relied upon by such Parties in entering into this Agreement and shall 
survive the Closing.  The covenants of Seller, Company and Purchaser in this Agreement 
shall survive the Closing until their satisfaction or waiver by the Party for whom the 
covenant was intended to benefit. 


(b) Notwithstanding anything in this Agreement to the contrary: 
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(i) the representations and warranties contained in this Agreement shall 
survive for twenty-four (24) months after the Closing Date, except that (A) the 
Fundamental Representations shall survive indefinitely and (B) the Tax 
Representations shall survive until ninety (90) days following the expiration of the 
applicable statute of limitations (giving effect to any waiver, mitigation or 
extension thereof); provided, that any Claim made by a Party prior to the end of 
such survival period shall survive until such Claim is fully paid or finally and 
completely resolved in accordance with this Agreement. 


(ii) No Party shall have any liability pursuant to Section 17.1(a) or 
Section 17.2(a), as applicable, until the aggregate Losses incurred by Purchaser 
Indemnified Parties or Seller Indemnified Parties, as the case may be, equals or 
exceeds two hundred and fifty thousand dollars ($250,000) (the “Deductible 
Amount”), in which event the Indemnifying Party shall be liable for any amounts 
of any such Losses from the first dollar of such Loss; provided, however, the 
Deductible Amount shall not apply to claims or Losses that arise or result from (x) 
fraud, gross negligence, intentional misrepresentation, or willful misconduct of the 
Indemnifying Party, or (y) the breach of any Fundamental Representations or Tax 
Representations; 


(iii) No Party shall have aggregate liability pursuant to Section 17.1(a) 
or Section 17.2(a), as applicable, in excess of thirty percent (30%) of the Purchase 
Price (the “Indemnity Cap”); provided, however, that the foregoing limitation 
shall not apply to claims or Losses that arise or result from (x) fraud, gross 
negligence, intentional misrepresentation, or willful misconduct of the 
Indemnifying Party, or (y) the breach of any Fundamental Representations or Tax 
Representations; 


(iv) No Party shall have liability for one or more breaches of 
Fundamental Representations or Tax Representations in excess of one hundred 
percent (100%) of the Purchase Price; provided, however, that the foregoing 
limitation shall not apply to claims or Losses that arise or result from fraud, gross 
negligence, intentional misrepresentation, or willful misconduct of the 
Indemnifying Party; and 


(v) NEITHER PARTY SHALL BE LIABLE TO THE OTHER 
PARTY, THE PURCHASER INDEMNIFIED PARTIES OR THE SELLER 
INDEMNIFIED PARTIES (AS APPROPRIATE) FOR ANY EXEMPLARY, 
PUNITIVE, SPECIAL, INDIRECT, CONSEQUENTIAL, REMOTE, OR 
SPECULATIVE DAMAGES; PROVIDED, HOWEVER, THAT SUCH 
LIMITATION OF LIABILITY SHALL NOT APPLY WITH RESPECT TO (I) 
FRAUD OR THE GROSS NEGLIGENCE, INTENTIONAL 
MISREPRESENTATION OR WILLFUL MISCONDUCT OF A PARTY OR  
ANY THIRD-PARTY CLAIM THAT INCLUDES SUCH DAMAGES AND 
WHICH IS SUBJECT TO A PARTY’S INDEMNIFICATION OBLIGATION 
HEREUNDER.  NOTWITHSTANDING ANYTHING TO THE CONTRARY 
HEREIN AND FOR THE AVOIDANCE OF DOUBT, THE PROVISIONS OF 
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THIS SECTION 17.6(B)(V) DO NOT LIMIT SELLER’S OBLIGATION TO PAY 
ANY LOST ENERGY DAMAGES, THE INCOMPLETE PROJECT LOSS 
AMOUNT, DELAY LDS, THE PROJECT AVAILABILITY LDS, THE 
CAPACITY BUYDOWN AMOUNT, OR DAMAGES FOR ITCS AS A RESULT 
OF A VIOLATION OF THE TAX REPRESENTATIONS OR ANY COVENANT 
HEREIN, AS APPLICABLE, AND ANY SUCH AMOUNTS PAYABLE 
HEREUNDER SHALL NOT BE CONSIDERED INDIRECT, 
CONSEQUENTIAL OR SIMILAR DAMAGES.  


17.7 Third Person Claims. 


(a) If any claim or demand in respect of which an Indemnified Party might seek 
indemnity under this Article 17 is asserted against such Indemnified Party by a Person 
other than a Party hereto (a “Third Party Claim”, excluding any audit, examination or 
other proceeding relating to Taxes), the Indemnified Party shall give a Claim Notice, 
including copies of all relevant pleadings, documents and information, to the Indemnifying 
Party within five (5) Business Days following the receipt of notice of the Third Party Claim 
by the Indemnified Party; provided, that, the failure to so notify the Indemnifying Party 
shall not relieve the Indemnifying Party of its obligations hereunder except to the extent 
that the Indemnifying Party is materially prejudiced by such failure.  The Indemnifying 
Party shall have five (5) Business Days after its receipt of such Claim Notice (the “Third 
Party Claim Response Period”), within which to give notice to the Indemnified Party, in 
writing, either denying its obligations to, or agreeing to fully, indemnify and defend the 
Third Party Claim under this Article 17. 


(b) If the Indemnifying Party notifies the Indemnified Party that it agrees to 
fully indemnify and defend the Indemnified Party against the Third Party Claim within the 
Third Party Claim Response Period, then the Indemnifying Party may assume the conduct 
and control through counsel reasonably acceptable to the Indemnified Party of the defense 
of such Third Party Claim and shall at its expense defend such Third Party Claim by all 
appropriate proceedings, which proceedings will be diligently prosecuted to a final 
conclusion or will be settled, and shall pay all Losses of the Indemnified Party incurred or 
accrued and paid and resulting or arising from such Third Party Claim; provided, that, 
unless consented to by the Indemnified Party (which consent shall not be unreasonably 
withheld), the Indemnifying Party shall not enter into any settlement that (i) does not fully, 
finally and unconditionally release the Indemnified Party from all Liability with respect to 
such Third Party Claims, (ii) requires a non-monetary commitment by the Indemnified 
Party, including but not limited to compliance with an injunction or other equitable relief, 
or (iii) could reasonably be expected to result in Losses (cumulative of all Losses to which 
the Indemnified Party may be entitled to under this Article 17) in excess of the remaining 
balance of the Credit Support provided by Seller under Section 11.1.2.  If the Indemnifying 
Party assumes the defense of such Third Party Claim, the Indemnifying Party shall be 
responsible for posting any bonds or other security required in connection with such Third 
Party Claim.  The Indemnified Party will reasonably cooperate in such defense, including 
making available to the Indemnifying Party all records and documents reasonably 
requested in writing by the Indemnifying Party that are within the Indemnified Party’s 
control or that the Indemnified Party can reasonably obtain relating to the Third Party 
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Claim, and all costs or expenses incurred or accrued and paid by the Indemnified Party at 
the request of the Indemnifying Party shall be paid by the Indemnifying Party promptly as 
statements are received.  An Indemnified Party, at its expense, may participate in, but not 
control, any defense or settlement of any Third Party Claim conducted by the Indemnifying 
Party pursuant to this Section 17.7(b) or take any other actions it reasonably believes to be 
necessary or appropriate to protect its interests. 


(c) If (i) the Indemnifying Party fails to assume the defense of a Third Party 
Claim in accordance with Section 17.7(b) within the Third Party Claim Response Period, 
(ii) an Indemnified Party determines in good faith that an adverse determination with 
respect to the proceeding giving rise to such claim for indemnification would be materially 
detrimental to or injure the Indemnified Party or its Affiliates, (iii) the Claim for 
indemnification relates to or arises in connection with any criminal proceeding, action, 
indictment, allegation or investigation, (iv) the Third Party Claim seeks an injunction or 
equitable relief against the Indemnified Party, (v) under applicable standards of 
professional conduct, a conflict of interest on any significant issue related to such 
proceeding exists between the Indemnifying Party, on the one hand, and an Indemnified 
Party, on the other hand, (vi) the Indemnifying Party is failing to vigorously prosecute or 
defend such Third Party Claim, or (vii) the Third Party Claim could reasonably be expected 
to affect any ITCs, then, in each case, upon notice to the Indemnifying Party, the 
Indemnified Party may, in its sole discretion, retain counsel satisfactory to it to assume 
such defense on behalf of and for the sole account and risk of the Indemnifying Party, and 
in the case of clauses (i) through (vii) the Indemnifying Party shall pay all reasonable fees 
and expenses of such counsel for the Indemnified Party, and the Indemnifying Party and 
the Indemnified Party shall cooperate in the defense of any such matter.  In the event that 
the Indemnified Party assumes the conduct and control of the defense of a Third Party 
Claim, then the Indemnifying Party shall not be liable for any settlement effected without 
its prior written consent (which consent shall not be unreasonably withheld).  


(d) If the Indemnifying Party notifies the Indemnified Party that it 
acknowledges its obligation to indemnify and defend the Indemnified Party with respect to 
a Third Party Claim, or it is otherwise determined that the Indemnifying Party is obligated 
to indemnify and defend the Indemnified Party with respect to a Third Party Claim, the 
Losses of the Indemnified Party incurred or accrued and paid and resulting from or arising 
out of such Third Party Claim in the amount finally determined will be conclusively 
deemed a Loss under this Article 17, and the Indemnifying Party shall pay the full amount 
of such Losses to the Indemnified Party [on demand].  


17.8 Amount of Losses.  For purposes of determining the amount of Losses resulting 
from any misrepresentation or breach of a representation or warranty (but not for purposes of 
determining whether there has been a breach), the amount of any Loss shall be determined without 
regard to any materiality or Material Adverse Effect qualifiers in Article 13, Article 14, Article 15 
and Article 16, it being the understanding of the Parties that for purposes of determining the 
amount of Losses under this Article 17, the representations and warranties of the Parties contained 
in this Agreement shall be read as if such terms and phrases were not included therein. Losses for 
which any Indemnified Party will be reimbursed hereunder will be increased to take account of 
any net Tax cost incurred by the Indemnified Party in the year any indemnification payment for 
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such Losses was received (or an earlier year) arising from the receipt of any such payment 
hereunder and will be decreased to take into account any net Tax benefit realized by the 
Indemnified Party in the year the Losses were incurred or paid (or an earlier year) arising from the 
incurrence or payment of any such Losses (including by decrease in Taxes paid or increase in a 
refund due). 


17.9 Mitigation.  Notwithstanding anything to the contrary contained herein, each 
Indemnified Party will act in good faith to take commercially reasonable steps to mitigate all 
Losses that may be subject to indemnity hereunder. 


17.10 Exclusive Remedy.  The Parties acknowledge and agree that from and after the 
Closing, except for claims relating to fraud, gross negligence, intentional misrepresentation, or 
willful misconduct, or with respect to any warranty claims made pursuant to Article 12 the 
indemnification provisions in this Article 17 shall be the sole and exclusive remedy of any Party 
with respect to any and all Losses arising out of or in connection with the Transactions 
contemplated by this Agreement. Nothing in this Section 17.10 shall limit each Party’s right to 
seek and obtain any equitable relief to which such Party shall be entitled pursuant to Section 22.10 
or to seek any remedy on account of fraud by the other Party. 


ARTICLE 18 
TAX MATTERS 


18.1 Tax Returns Due Prior to Closing.  Seller shall prepare and timely file (including 
any applicable extensions) all Tax Returns relating to the Project Assets or activities of the Project 
that are due in respect of any Pre-Closing Tax Periods. 


18.2 Tax Returns Due After the Closing.  Purchaser shall prepare or cause to be 
prepared and timely file or cause to be filed all Tax Returns relating to the Project Assets or 
activities of the Project that are due in respect of any Straddle Period or any taxable periods 
beginning on or after the Closing Date.  Seller shall pay to Purchaser, within fifteen (15) days of 
any request, all Taxes related to any Pre-Closing Tax Period that are payable with respect to any 
Tax Return filed on or after the Closing Date.  


18.3 Refunds. 


18.3.1 Seller will be entitled to any credits and refunds (including interest 
received thereon), and all other revenue, but net of any fees, Taxes and other expenses incurred or 
payable by Purchaser in connection therewith, of Taxes paid by Seller in respect of the Project 
Assets for any Pre-Closing Tax Periods.  Notwithstanding the foregoing, none of Seller or any of 
their respective Affiliates or direct or indirect partners, shareholders or members shall be entitled 
to (a) any ITCs, (b) any State Renewable Energy Incentives and (c) any credits or refunds 
attributable to, or resulting from, any such matters that are generated after the Closing Date. 


18.3.2 Except as provided in Section 18.3.1, Purchaser will be entitled to all 
refunds (including any interest received thereon) of Taxes in respect of the Project Assets arising 
after the Closing Date, all ITCs and all State Renewable Energy Incentives. 
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18.4 Cooperation.  Purchaser and Seller shall cooperate fully, as and to the extent 
reasonably requested by the other Party, in connection with (i) the filing of Tax Returns pursuant 
to this Article 18, (ii) any audit, examination, litigation or other proceeding with respect to Taxes 
regarding the Project Assets or activities of the Project and (iii) qualification of the Project for any 
ITCs or State Renewable Energy Incentives.  Such cooperation shall include the retention and 
(upon the other Party’s request) the provision of records and information which are reasonably 
relevant to any such audit, litigation or other proceeding and making employees available on a 
mutually convenient basis to provide additional information and explanation of any material 
provided hereunder.  Purchaser and Seller agree (a) to retain all Books and Records with respect 
to Tax matters pertinent to the Project Assets relating to any taxable period beginning before the 
Closing Date, and to abide by all record retention agreements entered into with any taxing 
authority, and (b) to give the other Party reasonable written notice prior to transferring, destroying 
or discarding any such Books and Records and, if the other Party so requests, Purchaser or Seller, 
as the case may be, shall allow the other Party to take possession of such Books and Records. 


18.5 Further Assurances. 


18.5.1 Neither Seller nor any Affiliate of Seller, or any other direct or indirect 
owner of Company before the Closing Date, will engage in any action, fail to take any action, or 
cause or permit any other Person to take any action (excluding any action taken or requested to be 
taken by Purchaser or its Affiliates) that would jeopardize the receipt by Purchaser or any of its 
Affiliates of the ITCs, or the eligibility of the Project Assets to qualify for the ITCs. 


18.5.2 Purchaser and Seller shall, upon request, use their reasonable best efforts 
to obtain any certificate or other document from any Governmental Authority or any other person 
as may be necessary to mitigate, reduce or eliminate any Tax that could be imposed (including, 
but not limited to, with respect to the Transactions). 


18.5.3 Purchaser and Seller shall, upon request, provide the other Party with all 
reasonable information that either Party may require with respect to any Tax reporting obligations 
of such Party in connection with the Transactions. 


18.6 Transfer Taxes.  All Transfer Taxes incurred in connection with the Transactions, 
if any, shall be paid by Seller.  Seller will file all necessary Tax Returns and other documentation 
with respect to all such Transfer Taxes, and Purchaser, Seller or Company, as applicable, will join 
in the execution of any such Tax Returns and other documentation. 


18.7 Notice of Tax Audits/Claims.  If any third-party notifies Seller of the existence of 
any audit, litigation or other proceeding relating to Taxes of the Project Assets (a “Third Party 
Tax Claim”), Seller shall give notice to Purchaser within fifteen (15) days of the notice of the 
Third Party Tax Claim.  Purchaser shall be entitled to participate in any such Third Party Tax 
Claim (at its own cost and expense) and Seller covenants not to settle or otherwise dispose of any 
Third Party Tax Claim, if such claim shall have or could reasonably be expected to have adverse 
Tax consequences to the Project Assets or Purchaser, without first obtaining written consent from 
Purchaser of such settlement or disposition. 
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18.8 Tax Setoff.  To the extent not paid to Purchaser by Seller pursuant to the time 
requirements set forth in this Article 18, Purchaser shall have the right to withhold and deduct any 
Taxes or Losses attributable to Pre-Closing Tax Periods or Transfer Taxes that are finally 
determined pursuant to this Article 18 to be owed to Purchaser from Seller under this Article 18, 
from any amount otherwise payable by Purchaser to Seller hereunder, including the Purchase 
Price.  The withholding and deduction of any such sums shall operate for all purposes as a complete 
discharge (to the extent of such sum) of the obligation by Purchaser to pay the amount from which 
such sum was withheld and deducted. 


18.9 Tax Treatment of Purchase and Sale.  The Parties intend for the purchase and 
sale of the Company Interests to be treated as a purchase and sale of all the assets and liabilities of 
Company as of the Closing for U.S. federal income Tax purposes.  As such, the Parties intend, and 
otherwise agree, that (i) the Project is being constructed by Seller for the purpose of transferring 
those completed assets to Purchaser on the Closing Date, (ii) the Project is not being constructed 
for the purpose of Seller or its Affiliates holding such assets in its trade or business once 
operational nor for the production of income, and Seller, including its regarded parent for U.S. 
federal income tax purposes, is holding the Project as an asset described in Section 1221(a)(1) of 
the Code, and (iii) Purchaser is the intended purchaser of the Project and will hold the Project in 
its trade or business and for the production of income once control of the Project is passed to 
Purchaser on the Closing Date.  The Parties agree (A) to allocate the Purchase Price for U.S. federal 
income tax purposes as set forth on Exhibit T and (B) to treat the Project as being placed in service 
for U.S. federal income tax purposes after the Closing Date and before the date of Substantial 
Completion; provided that Seller makes no representation or warranty with respect to the date the 
Project or any asset included in the Project is placed in service for U.S. federal income tax 
purposes.  Purchaser and Seller shall prepare and file, and shall cause their respective Affiliates to 
prepare and file, all Tax Returns in a manner consistent with this Section 18.9. 


18.10 Tax Treatment of Certain Post-Closing Payments.  Except as otherwise required 
by applicable Law, Seller and Purchaser and their respective Affiliates shall treat any and all 
payments under Article 17 and Article 18 as an adjustment to the Purchase Price for all Tax 
purposes. 


ARTICLE 19 
DEFAULT AND TERMINATION 


19.1 Termination by Purchaser for Cause. 


19.1.1 The occurrence of any one or more of the following matters prior to the 
Closing constitutes a default by Seller under this Agreement (a “Seller Default”): 


(a) Seller, Guarantor, or prior to the Closing, Company, becomes insolvent or 
generally fails to pay, or admits in writing its inability or unwillingness to pay, its debts as 
they become due; 


(b) Seller, Guarantor, or prior to the Closing, Company, makes a general 
assignment for the benefit of its creditors; 
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(c) Seller, Guarantor, or prior to the Closing, Company, commences or 
consents to any case, proceeding or other action (i) seeking reorganization, arrangement, 
adjustment, liquidation, dissolution or composition of Seller, Company or Guarantor, or 
Seller’s, Company’s or Guarantor’s debts under any Law relating to bankruptcy, 
insolvency, reorganization or relief of debts, or (ii) seeking appointment of a receiver, 
trustee or similar official for Seller, Company or Guarantor for all or any part of Seller’s, 
Company’s or Guarantor’s property; 


(d) any case, proceeding or other action against Seller, Guarantor, or prior to 
the Closing, Company, is commenced (i) seeking to have an order for relief entered against 
Seller, Company or Guarantor as debtor, (ii) seeking reorganization, arrangement, 
adjustment, liquidation, dissolution or composition of Seller, Company or Guarantor or 
Seller’s, Company’s or Guarantor’s debts under any Law relating to bankruptcy, 
insolvency, reorganization or relief of debtors, or (iii) seeking appointment of a receiver, 
trustee, or similar official for Seller, Company or Guarantor or for all or any part of Seller’s, 
Company’s or Guarantor’s property; 


(e) the breach of any Fundamental Representation or Tax Representation made 
by Seller; 


(f) Seller attempts to assign, convey or transfer this Agreement or any interest 
herein without Purchaser’s prior written consent; 


(g) Seller does not achieve Mechanical Completion by the Mechanical 
Completion Deadline; 


(h) Seller does not satisfy the Purchaser Closing Conditions Precedent in 
accordance with the terms of Article 10 by the Mechanical Completion Deadline; 


(i) Seller does not achieve Substantial Completion by the Substantial 
Completion Deadline; 


(j) Seller does not achieve Final Completion by the Final Completion 
Deadline;  


(k) Seller fails to post Credit Support in accordance with Article 11;  


(l) the occurrence of any Change of Control; or  


(m) the material breach of any representation or warranty made by Seller on or 
as of the Effective Date, or Seller fails to observe or perform any other material covenant, 
agreement, obligation, duty or provision of this Agreement or any other Transaction 
Document and such breach or failure continues for thirty (30) Days after Seller’s receipt of 
written notice thereof from Purchaser (provided, however, no such cure period for a breach 
that occurs prior to the Closing Date shall, under any circumstances, extend beyond the 
Mechanical Completion Deadline). 
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19.1.2 Upon the occurrence of a Seller Default, Purchaser may terminate this 
Agreement and the other Transaction Documents to which it is a Party by providing written notice 
of such termination to Seller, and within ten (10) Days thereafter, Seller shall pay Purchaser, as 
liquidated damages for such Seller Default and resulting termination, an amount equal to 
[________] (the “Termination Payment”).  In connection therewith, the Parties acknowledge and 
agree that it is difficult or impossible to determine with precision the amount of damages that 
would or might be incurred by Purchaser as a result of such Seller Default and termination and 
that any sums which would be payable under this Section 19.1.2 are in the nature of liquidated 
damages, and not a penalty, and are a fair and reasonable estimate of the damages under the 
circumstances given the Losses that may result from a termination pursuant to a Seller Default. 


19.2 Termination by Seller for Cause. 


The occurrence of any one or more of the following matters prior to the Closing 
constitutes a default by Purchaser under this Agreement (a “Purchaser Default”): 


(a) Purchaser or, following the Closing but prior to Final Completion, 
Company, becomes insolvent or generally fails to pay, or admits in writing its inability or 
unwillingness to pay, its debts as they become due; 


(b) Purchaser or, following the Closing but prior to Final Completion, 
Company, makes a general assignment for the benefit of its creditors; 


(c) Purchaser or, following the Closing but prior to Final Completion, 
Company, commences or consents to any case, proceeding or other action (i) seeking 
reorganization, arrangement, adjustment, liquidation, dissolution or composition of 
Purchaser or Company, or of Purchaser’s or Company’s debts under any Law relating to 
bankruptcy, insolvency, reorganization or relief of debts, or (ii) seeking appointment of a 
receiver, trustee or similar official for Purchaser or Company or for all or any part of 
Purchaser’s or Company’s property; 


(d) any case, proceeding or other action against Purchaser or, following the 
Closing but prior to Final Completion, Company, is commenced (i) seeking to have an 
order for relief entered against Purchaser or Company as debtor, (ii) seeking 
reorganization, arrangement, adjustment, liquidation, dissolution or composition of 
Purchaser or Company or Purchaser’s or Company’s debts under any Law relating to 
bankruptcy, insolvency, reorganization or relief of debtors, or (iii) seeking appointment of 
a receiver, trustee, or similar official for Purchaser or Company or for all or any part of 
Purchaser’s or Company’s property; 


(e) the breach of any Fundamental Representation made by Purchaser herein; 


(f) Purchaser does not satisfy the Seller Closing Conditions Precedent by the 
Mechanical Completion Deadline; or 


(g) the material breach of any representation or warranty made by Purchaser on 
or as of the Effective Date, or Purchaser fails to observe or perform any other material 
covenant, agreement, obligation, duty or provision of this Agreement or any other 
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Transaction Document (through no fault of Seller or Company), and such breach or failure 
continues for thirty (30) Days after Purchaser’s receipt of written notice thereof from 
Seller. 


19.3 Failure of Certain Conditions Precedent.  Notwithstanding anything to the 
contrary contained herein, if the Purchaser Closing Conditions Precedent provided in Sections 
10.2.2(g) or (h) are not satisfied as of the Closing Date, then this Agreement shall automatically 
terminate and, except as otherwise expressly provided in this Agreement, no Party shall have any 
further liability or obligation to the other Party hereunder. 


19.4 Termination Under Article 2.  Notwithstanding anything to the contrary 
contained herein, if either Party terminates this Agreement as expressly provided in Article 2, then 
the rights and remedies and obligations of the Parties, upon any such termination, shall be as 
expressly provided by the terms of Article 2 (and this Article 19 shall not apply). 


ARTICLE 20 
NOTICES 


20.1 Notices.  All notices, requests, demands, waivers and other communications 
required or permitted to be given under this Agreement shall be in writing and may be given by 
any of the following methods:  (a) personal delivery, (b) a writing in portable document format 
(PDF) attached to an email transmission, but only to the extent such transmission is promptly 
followed by overnight or certified mail, postage prepaid, return receipt requested, (c) overnight or 
certified mail, postage prepaid, return receipt requested, or (d) next day air courier service.  Notices 
shall be sent to the appropriate Party at its address or email address given below (or to such other 
Person or at such other addresses for such Party as shall be specified by notice given hereunder). 


(a) To Purchaser: 


[____________________________] 
[____________________________] 
[____________________________] 
Attn: [_______________________] 


with a copy to: 
 
[____________________________] 
[____________________________] 
Attn: [_______________________] 


(b) To Seller, at: 


[____________________________] 
[____________________________] 
[____________________________] 
Attn: [_______________________] 
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with a copy to: 
 
[____________________________] 
[____________________________] 
Attn: [_______________________] 


20.2 Effectiveness of Notices.  All such notices, requests, demands, waivers and 
communications shall be deemed effective upon (a) actual receipt thereof by the addressee, (b) 
actual delivery thereof to the appropriate address or (c) in the case of an email transmission, 
transmission thereof by the sender to the correct email address. 


ARTICLE 21 
DISPUTE RESOLUTION – ARBITRATION  


21.1 Dispute Resolution Procedures.   All Disputes between Purchaser and Seller shall 
be resolved in accordance with the dispute resolution procedures set forth in this Section 21.1.In 
the event of a Dispute between Purchaser and Seller, the Parties will refer the Dispute to a panel 
consisting of a senior executive of Purchaser and Seller, with authority to decide or resolve the 
Dispute, for review and resolution, by delivering written notice to the other Party (“Dispute 
Notice”). 


(b) Such senior executives shall meet within fifteen (15) days after delivery of 
a Dispute Notice and shall negotiate in good faith in an effort to resolve the Dispute.  All 
discussions, offers, counteroffers, data exchanges, proposed agreements and other 
communications between Purchaser and Seller in connection with negotiations between 
such senior executives shall be Confidential Information.  All such communications shall 
not be construed as an admission or agreement as to the liability of any Party, nor be 
admitted in evidence in any related arbitration proceeding. 


(c) If, for any reason, a Dispute has not been resolved in writing within forty-
five (45) days after delivery of the Dispute Notice, Purchaser or Seller shall resolve any 
Dispute via binding arbitration pursuant to the Commercial Arbitration Rules of the 
American Arbitration Association (“AAA”) then in effect (the “Rules”), as amended 
herein.  All such Disputes shall be finally settled by binding arbitration in accordance with 
these provisions. 


(d) The arbitration shall be conducted by a panel of three (3) arbitrators.  Each 
of Purchaser and Seller shall select one (1) arbitrator within fifteen (15) days after the 
receipt of the demand.  Within fifteen (15) days after the selection of the second arbitrator, 
the two (2) arbitrators thus appointed shall select the third arbitrator, who shall act as the 
chairman of the panel.  If any arbitrator is not timely appointed, the AAA shall make such 
appointment in accordance with the Rules.  Any arbitrator proposed or appointed by the 
AAA shall be a lawyer or retired judge with at least fifteen (15) years of experience with 
complex commercial cases.  


(e) The place of arbitration shall be Oklahoma City, Oklahoma.  The arbitration 
proceedings shall be held in the English language. 
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(f) Time is of the essence for any arbitration under this Agreement.  As a result, 
the Parties agree that unless they mutually agree to extend this deadline, the arbitration 
hearing shall take place within 150 days of filing and awards or decisions rendered within 
180 days; provided that the arbitration panel may extend such deadlines in its sole 
reasonable discretion, and failure by the arbitrators to conclude the arbitration hearing or 
make such award or decision within the foregoing deadlines shall not invalidate such 
arbitration hearing, award or decision.  The award of the arbitrators shall be accompanied 
by a reasoned award.  The awards or decisions rendered via arbitration as provided in these 
provisions shall be final and binding upon the Parties. 


(g) Except as to the extent FERC has primary or exclusive jurisdiction over the 
subject matter of the action or proceeding, the Parties hereby irrevocably submit to the in 
personam jurisdiction of the state and federal courts located in Oklahoma County, 
Oklahoma, and agree that any such court shall have sole and exclusive jurisdiction to enter 
all such orders as may be necessary or appropriate to enforce and/or to confirm any ruling 
or decision or any award rendered by the arbitration panel, including orders directing 
interim measures, interim awards, or Emergency Measures of Protection (as defined in the 
Rules) under the Rules. 


(h) If any Dispute between Seller and Purchaser or any Dispute between 
Purchaser and any Subcontractor involve common issues of law or fact, upon request of 
Purchaser (a) Seller’s senior management shall participate in negotiation discussions 
between Purchaser’s senior management and the senior management of such 
Subcontractor, and (b) Seller shall be a party to a consolidated arbitration proceeding 
among Purchaser, Seller and such Subcontractor in order to effect a final and complete 
resolution of such Dispute. 


(i) By agreeing to arbitration pursuant to this Section 21.1, the Parties do not 
intend to limit their ability to seek and obtain interim or emergency relief as provided in 
the Rules (including Emergency Measures of Protection) or deprive the courts identified 
in Section 21.1(g) of their jurisdiction to enforce or confirm any interim or emergency 
relief granted under the Rules or issue any other order in aid of arbitration proceedings and 
the enforcement of any award.  Without prejudice to such provisional remedies as may be 
available under the jurisdiction of a court identified in Section 21.1(g), the arbitration panel 
shall have full authority to grant provisional remedies. The Parties may request that the 
courts identified in Section 21.1(g) enforce any emergency, temporary or preliminary relief 
issued in accordance with the Rules.  The arbitration panel shall have the authority to award 
damages for the failure of any Party to respect orders directing emergency, temporary or 
preliminary relief issued in accordance with the Rules.  


21.2 Continuation of Work.  Pending final resolution of any Dispute, Purchaser and 
Seller shall continue to fulfill their respective obligations hereunder. 


21.3 Confidentiality of Arbitration; Confidential Settlement Context.  Except as 
may be required by law, neither a Party nor the arbitration panel may disclose the existence, content 
or results of any arbitration hereunder without the prior written consent of the Parties. In addition, 
all negotiations, discussions, offers, counteroffers, data exchanges, proposed agreements and other 
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communications between the Parties in connection with negotiations or other Dispute resolution 
procedures shall be Confidential Information.  Without limiting the preceding sentence, all such 
communications shall be deemed to be in the context of attempting to settle a disputed claim and 
shall not be construed as an admission or agreement as to the liability of any Party, nor be admitted 
in evidence in any related arbitration, litigation or other adversary proceeding. 


21.4 Attorney’s Fees. The arbitration panel shall award to the prevailing Party, if any, 
as determined by the arbitration panel all of its reasonable attorneys’  fees and costs and all of its 
“costs and fees”.  For purposes of this Section 21.4, “costs and fees” means all reasonable pre-
award expenses of the arbitration, including the arbitration panel’s fees, administrative fees, travel 
expenses, out-of-pocket expenses such as copying and telephone, court costs, witness fees and 
attorneys’ fees. 


21.5 Exception for Interim or Emergency Relief.  Notwithstanding the provisions set 
forth in Section 21.1, the requirement to submit Disputes to negotiation shall not apply if, and to 
the extent, that there exists an imminent threat of irreparable injury to a Party and that Party seeks 
and obtains interim or emergency relief in accordance with the Rules (including any Emergency 
Measure of Protection) in response to such threat.  If the request for interim or emergency relief 
made in accordance with the Rules is denied, then the Party that initiated such action shall 
reimburse the defending Party for its reasonable and documented attorneys’ fees and related costs 
directly related to such proceedings. 


ARTICLE 22 
MISCELLANEOUS 


22.1 Successors and Assigns.  This Agreement shall be binding upon each of the Parties 
hereto and each of their permitted successors and assigns, if any.  No Party may assign any or all 
of its rights or obligations under this Agreement, in whole or in part, to any other Person without 
obtaining the prior written consent or approval of the other Party; provided, however, that (i) 
Purchaser may assign all of its rights or obligations under this Agreement to any Affiliate without 
the written consent of Seller if such assignee assumes in writing all of the assigning Party’s 
obligations hereunder and under all other Transaction Documents and (ii) after the Closing Date, 
Purchaser may assign the benefits of this Agreement to the Company, which assignment shall not 
relieve Purchaser of its obligations hereunder but which assignment shall entitle the Company to 
enforce the rights of Purchaser hereunder for the benefit of the Project, including with respect to 
any Warranty claims pursuant to Article 12 and any indemnification claims pursuant to Article 17, 
and provided, further that Seller may assign its rights hereunder to any Lender as collateral security 
in connection with any financing for the construction of the Project (but only if Purchaser and such 
Lender execute such estoppels, consents and other documents as may be reasonably requested by 
either such party and in a form and substance acceptable to both such parties).  All attorneys’ fees 
and other out-of-pocket costs and expenses incurred by Purchaser in connection with the 
negotiation and execution of such estoppels, consents and other documents shall be reimbursed by 
Seller on demand by Purchaser.  Any assignment made in violation of this section shall be null 
and void.  


22.2 Waiver.  No failure on the part of either Party to exercise any power, right, privilege 
or remedy under this Agreement, and no delay on the part of any Person in exercising any power, 
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right, privilege or remedy under this Agreement, shall operate as a waiver of such power, right, 
privilege or remedy; and no single or partial exercise of any such power, right, privilege or remedy 
shall preclude any other or further exercise thereof or of any other power, right, privilege or 
remedy.  Neither Party shall be deemed to have waived any claim arising out of this Agreement, 
or any power, right, privilege or remedy under this Agreement, unless the waiver of such claim, 
power, right, privilege or remedy is expressly set forth in a written instrument duly executed and 
delivered on behalf of such Party; and any such waiver shall not be applicable or have any effect 
except in the specific instance in which it is given.  No notice to or demand on a Party will affect 
the right of the Party giving such notice or demand to take further action without notice or demand 
as provided in this Agreement. 


22.3 Entire Agreement; Amendments; Attachments.  This Agreement, the Disclosure 
Schedules, and all exhibits and schedules hereto and thereto, represent the entire understanding 
and agreement between the Parties with respect to the subject matter hereof and supersedes all 
prior oral and written and all contemporaneous oral negotiations, commitments and understandings 
between the Parties, including without limitation, the NDA.  The Parties may amend or modify 
this Agreement, in such manner as may be agreed upon, by a written instrument executed by the 
Parties, and any such amendment or modification so effected shall be enforceable in all respects 
on the Parties to this Agreement.  The Disclosure Schedules, exhibits and other schedules attached 
hereto are hereby incorporated as integral parts of this Agreement. 


22.4 Severability.  Any term or provision of this Agreement which is determined to be 
invalid, illegal or unenforceable by a court of competent jurisdiction shall be ineffective to the 
extent of such invalidity, illegality or unenforceability, without affecting in any way the remaining 
terms or provisions hereof or rendering any other term or provision of this Agreement invalid, 
illegal or unenforceable.  Upon such determination that any term or other provision is invalid, 
illegal or incapable of being enforced, the Parties shall negotiate in good faith to modify this 
Agreement so as to effect the original intent of the Parties as closely as possible in an acceptable 
manner to the end that the Transactions are fulfilled to the fullest extent possible. 


22.5 Governing Law.  This Agreement shall be governed by, construed and enforced in 
accordance with the applicable Law of the State of Oklahoma without giving effect to the choice 
of law principles thereof. 


22.6 Section Headings.  The Section headings are for the convenience of the Parties and 
in no way alter, modify, amend, limit or restrict the contractual obligations of the Parties. 


22.7 Counterparts.  This Agreement may be executed in one or more counterparts, each 
of which shall be deemed to be an original, but all of which shall be one and the same document.  
A signed copy of this Agreement delivered by facsimile, e-mail or other means of electronic 
transmission shall be deemed to have the same legal effect as deliver of an original signed copy of 
this Agreement. 


22.8 No Third Party Beneficiaries.  This Agreement is entered into for the sole benefit 
of the Parties, and except as specifically provided herein (including any Purchaser Indemnified 
Party or Seller Indemnified Party, to the extent set forth in Article 17), no other Person shall be a 
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direct or indirect beneficiary of, or shall have any direct or indirect cause of action or claim in 
connection with, this Agreement. 


22.9 No Recourse to Affiliates.  Any obligations of Purchaser created in this Agreement 
will be the sole obligations of Purchaser.  Any obligations of Seller created in this Agreement will 
be the sole obligations of Seller.  Neither Party shall have recourse to any parent, subsidiary, 
partner, joint venture, Affiliate, director or officer of the other Party for performance of such 
obligations unless the obligations are assumed in writing by the Person against whom recourse is 
sought (e.g., any applicable Credit Support). 


22.10 Enforcement of Agreement.  Each Party acknowledges and agrees that the other 
would be irreparably harmed if any of the provisions of this Agreement and the terms of the 
Transactions are not performed in accordance with their specific terms and that any breach of this 
Agreement by a Party could not be adequately compensated in all cases by monetary damages 
alone.  Accordingly, each Party agrees that, in addition to any other right or remedy to which other 
Party may be entitled at law or in equity, each Party shall be entitled to enforce any provision of 
this Agreement by a decree of specific performance and to obtain temporary, preliminary, and 
permanent injunctive relief to prevent breaches or threatened breaches, without posting any bond 
or giving any other undertaking. 


22.11 Time of the Essence.  Time is of the essence in the performance of the Work by 
Seller hereunder. 


22.12 Costs.  Except as otherwise specifically provided elsewhere in this Agreement, 
each Party shall pay all of its own costs and expenses, including the fees and costs of its attorneys, 
consultants, contractors and representatives, incurred in connection with this Agreement and 
consummation of the Transactions. 


22.13 No Partnership. Nothing herein contained shall be deemed to constitute Seller and 
Purchaser as partners, agents or legal representatives of each other or to create a joint venture, 
partnership, agency or any similar relationship between Seller and Purchaser, nor shall any term 
or matter contained herein be construed to be a grant of a power of attorney from Seller to 
Purchaser or from Purchaser to Seller.WAIVER OF JURY TRIAL.  THE PARTIES SHALL 
RESOLVE ANY DISPUTE RELATING TO THIS AGREEMENT VIA BINDING 
ARBITRATION AS PROVIDED IN ARTICLE 21.  HOWEVER, TO THE EXTENT THAT 
THERE ARE ANY PROCEEDINGS IN THE COURTS IDENTIFIED IN SECTION 21.1(G), 
EACH PARTY HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY 
WITH RESPECT TO ANY MATTER RELATED TO THIS AGREEMENT.  Each Party (i) 
certifies that no representative of the other Party has represented, expressly or otherwise, that such 
other Party would not, in the event of a Dispute, seek to enforce the foregoing waiver, and (ii) 
acknowledges that it and the other Party have been induced to enter into this Agreement by, among 
other things, the mutual waivers and certifications in this Section 22.14. 


[REMAINDER OF PAGE INTENTIONALLY BLANK; 
SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day 
and year first above written. 


SELLER: 


[___________________] 


By: 
Name:______________________________ 
Its:_________________________________ 
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PURCHASER: 


[OKLAHOMA GAS AND ELECTRIC COMPANY] 
 
By: 
Name:______________________________ 
Its:_________________________________ 


 


 





		Article 1  DEFINITIONS

		1.1 Defined Terms

		1.2 Rules of Interpretation

		(a) capitalized terms used in this Agreement shall have the meanings specified in this Article 1 and if not defined herein, the meaning given to such term in accordance with Prudent Industry Practices;

		(b) the singular shall include the plural and the plural shall include the singular;

		(c) all references to a Person shall include a reference to such Person’s successors and permitted assigns;

		(d) all accounting terms not specifically defined herein shall be construed in accordance with generally accepted accounting principles in the United States of America as in effect from time to time (“GAAP”), consistently applied;

		(e) references to this Agreement shall include a reference to all Recitals, Schedules and Exhibits hereto, as the same may be amended, modified, supplemented or replaced from time to time;

		(f) references to any agreement, document or instrument shall mean a reference to such agreement, document or instrument as the same may be amended, modified, supplemented or replaced from time to time;

		(g) references to applicable Laws or Permits shall mean a reference to such applicable Laws or Permits as the same may be amended, modified, supplemented or restated and be in effect from time to time, including rules and regulations promulgated there...

		(h) references to Articles, Sections, the Preamble, the Recitals, Schedules and Exhibits are references to Articles, Sections, the Preamble, the Recitals, Schedules, and Exhibits of this Agreement;

		(i) as used in this Agreement, the words “include” and “including,” and variations thereof, shall not be deemed to be terms of limitation, but rather shall be deemed to be followed by the words “without limitation”;

		(j) the terms “hereof”, “herein”, “hereunder”, “hereby” and “herewith” and words of similar import will, unless otherwise stated, be construed to refer to this Agreement as a whole and not to any particular provision of this Agreement;

		(k) the word “or” will have the inclusive meaning represented by the phrase “and/or;” and “shall” and “will” mean “must,” and shall have equal force and effect and express an obligation;

		(l) the phrase “to the extent” shall mean “the degree by which” and not “if”; and

		(m) references to any amount of money shall mean a reference to the amount in United States Dollars.



		1.3 No Construction Against Drafter



		Article 2  CONDITIONS PRECEDENT to Firm Date

		2.1 Effectiveness of Agreement; No Obligation to Purchaser Prior to Firm Date

		2.1.1 No Obligation to Purchase Prior to Firm Date.  Unless and until all conditions set forth in Section 2.2 (the “Firm Date Conditions”) have been satisfied (or waived in writing by Purchaser), and Seller shall have executed and delivered to Purchas...

		2.1.2 Seller’s Delivery of Firm Date Certificate.  Within five (5) Business Days following the satisfaction of the Firm Date Conditions, Seller shall deliver to Purchaser the Firm Date Certificate duly executed by an authorized representative of Seller.

		2.1.3 [Beginning of Construction Certificate. Purchaser’s obligation to countersign this Agreement, and the effectiveness of this Agreement, shall be subject to Purchaser’s receipt from Seller of the Beginning of Construction Certificate (Effective Da...



		2.2 Conditions Precedent to Firm Date

		2.2.1 Company Permits.  Seller shall have obtained all Company Permits set forth on Schedule 14.16, excluding only such Company Permits that are of a type that are routinely granted on application and would not normally be obtained before the commence...

		2.2.2 Acquisition of Site and Additional Real Estate Interests.  All Real Property Agreements which are necessary to develop, construct and operate the Project have been obtained by Seller or Company and executed by all parties thereto.  Seller shall ...

		2.2.3 Environmental Reports.  Seller shall have delivered to Purchaser copies of one or more Phase I Environmental Site Assessment covering the Project Real Property, and copies of all other Environmental Reports in Seller’s or its Affiliates’ possess...

		2.2.4 Interconnection Agreement.  A final draft of the Interconnection Agreement has been tendered by Transmission Owner and SPP which (x) specifies a conditional network resource interconnection service (NRIS) of [_____] or more and (y) Purchaser rea...

		2.2.5 Material Project Contracts.  Seller shall have provided the final written list of the Material Project Contracts.

		2.2.6 IFR Drawings & Specifications.  The [90%] IFR Drawings & Specifications]14F  shall have been prepared in accordance with Section 4.2.2.

		2.2.7 Local Tax Incentives.  Seller shall secure any property related tax incentives that are available where the Project is located, with conditions and terms reasonably acceptable to Purchaser.

		2.2.8 Inverter Supply Agreement, Panel Supply Agreement and Balance of System Agreement.  Seller shall have entered into (i) the Panel Supply Agreement, substantially in the form attached hereto as Exhibit V, (ii) the Balance of System Agreement, subs...

		2.2.9 Representations and Warranties.  All representations and warranties of Seller contained herein shall be true and correct in all respects at and as of the Firm Date as though such representations and warranties were made on and as of the Firm Dat...

		2.2.10 Covenants.  Seller shall have performed and complied with the agreements, covenants and obligations required by this Agreement to be performed or complied with by Seller at or before the Firm Date.

		2.2.11 No Material Adverse Effect.  No Material Adverse Effect shall have occurred.

		2.2.12 Credit Support.  Seller shall have provided to Purchaser the credit support required to be provided as of the Firm Date pursuant to Section 11.1.2.

		2.2.13 Development Milestones.  The Development Milestones have been satisfied.

		2.2.14 Certificate of Seller.  Seller shall have delivered to Purchaser a certificate executed by an officer of Seller in a form acceptable to Purchaser, dated as of the Firm Date, representing and certifying in such detail as Purchaser may reasonably...

		2.2.15 State Regulatory Approval(s).  Issuance by the State Regulatory Agency of the State Regulatory Approval.15F

		2.2.16 [Tax Equity Financing.  Purchaser has obtained binding commitments for all necessary tax equity financing needed for Purchaser to acquire the Project (the “Tax Equity Financing”) and Purchaser has obtained a private letter ruling from the IRS i...

		2.2.17 Change in Tax Laws.  Purchaser has determined that there has not been a Change in Tax Law since the Effective Date that would reasonably be expected to cause the Project not to qualify for ITCs at or above a [30]% rate or would otherwise limit ...

		2.2.18 [IRS Private Letter Ruling.  Purchaser has obtained the IRS Private Letter Ruling.]



		2.3 Obligations Prior to Firm Date

		2.4 Termination For Failure to Achieve Firm Date

		2.4.1 Termination for Failure to Satisfy Purchaser Responsibility Firm Date Condition.  If either Party elects to terminate this Agreement pursuant to this Section 2.4 as a result of a failure by Purchaser to achieve a Purchaser Responsibility Firm Da...

		2.4.2 Termination for Failure to Satisfy Seller Responsibility Firm Date Condition.  Subject to Section 2.5, if either Party elects to terminate this Agreement pursuant to this Section 2.4 as a result of a failure by Seller to achieve a Seller Respons...

		2.4.3 Termination for Failure to Satisfy Multiple Firm Date Conditions.  For purposes of this Section 2.4, in the event that this Agreement is terminated pursuant to this Section 2.4 as a result of a failure to achieve more than one Firm Date Conditio...



		2.5 Rights Following Termination



		Article 3  GENERAL PROVISIONS

		3.1 Intent of Agreement Documents

		3.2 Priority of Agreement Documents

		(a) amendments to the terms and provisions of the body of this Agreement and the Disclosure Schedules (i.e., excluding the Exhibits);

		(b) the terms and provisions of the body of this Agreement and the Disclosure Schedules (i.e., excluding the Exhibits);

		(c) amendments to the Scope of Work;

		(d) the Scope of Work;

		(e) amendments to terms and provisions of any Exhibits which are not identified in the preceding clauses of this Section 3.2 (excluding the Final Drawings & Specifications);

		(f) the terms and provisions of any Exhibits which are not identified in the preceding clauses of this Section 3.2 (excluding the Final Drawings & Specifications);

		(g) amendments to the Final Drawings & Specifications; and

		(h) the Final Drawings & Specifications.





		Article 4  WORK AND SERVICES OF SELLER

		4.1 Performance of the Work

		4.2 Work Phases

		4.2.1 Development Activities.  Seller shall be responsible for performing all development activities required to complete the Project in accordance with the Requirements, including:

		(a) securing all real property interests necessary for Company to develop, construct, operate and maintain the Project and entering into all Contracts necessary to memorialize such real property interests, whether deeds, easements, leases or amendments;

		(b) obtaining Title Commitments for each parcel of real property comprising the Project Real Property identifying ownership and any encumbrances or restrictions on the Project Real Property;

		(c) obtaining solar insolation data, studies and reports for the Project, including obtaining any bring-downs at the Closing Date;

		(d) performing, or causing to be performed, all Company obligations under the Project Contracts;

		(e) completing all environmental studies related to or required by the Company Permits or as specified in Section 10.1.3(t), including a Phase I Environmental Site Assessment for any proposed fee property for the substation and [O&M building] (includi...

		(f) obtaining all Company Permits for the Project;

		(g) pursuing all necessary financing needed for Seller and Company to complete the Project;

		(h) performing all regulatory activities necessary for the development and construction of the Project, including any activities necessary to support Purchaser’s pursuit of the State Regulatory Approval;

		(i) meeting with the United States Fish & Wildlife Service (“USFWS”), and Purchaser regarding the Project and its potential effect on threatened and endangered species and their habitats under the federal Endangered Species Act (“ESA”), and where Purc...

		(j) [meeting with DNR and Purchaser regarding the Project and its potential effect on threatened and endangered species and their habitats under [State Code Chapter __], and where Purchaser does not attend any such meeting, Seller shall provide a writ...

		(k) negotiating, and diligently pursing the execution of, the Interconnection Contracts and timely performing (or causing Company to timely perform) all obligations under the Interconnection Contracts that are required to be performed by Company prior...

		(l) exercising commercially reasonable efforts to qualify Purchaser as an “[Enhanced Business Enterprise]” under [_________] law such that, subsequent to Closing, Purchaser and the Project are entitled to various tax credits, abatements and incentives...



		4.2.2 Design and Engineering Activities.  Seller shall be responsible for all design and engineering services necessary to develop and construct the Project and achieve Final Completion.  Such engineering and design activities shall include:

		(a) Seller shall prepare the 30% IFR Drawings & Specifications and submit the same to Purchaser on or before the dates identified therefor in the Design Schedule (each such submittal, a “30% IFR Design Package”);

		(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days after receipt of the corresponding 30% IFR Design Package, provide written comments as to the same.  If any comment indicates that any such Tier I IFR does not materially comply...

		(ii) any 30% IFR Drawings & Specifications that are not Tier I IFRs shall be submitted to Purchaser solely for informational purposes.



		(b) Seller shall submit to Purchaser the 60%/70% IFR Drawings & Specifications on or before the dates identified therefor in the Design Schedule (each such submittal, a “60%/70% IFR Design Package”);

		(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days after receipt of the corresponding 60/70% IFR Design Package, provide written comments as to the same.  If Purchaser provides any Non-Compliance Comments, Seller shall revise an...

		(ii) any 60%/70% IFR Drawings & Specifications that are not Tier I IFRs shall be submitted to Purchaser solely for informational purposes.



		(c) Seller shall submit to Purchaser the 90% IFR Drawings & Specifications on or before the dates identified therefor in the Design Schedule (each such submittal, a “90% IFR Design Package”, and collectively with the 30% IFR Design Package and the 60%...

		(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days after receipt of the corresponding 90% IFR Design Package, provide written comments as to the same.  If Purchaser provides any Non-Compliance Comments, Seller shall revise and r...

		(ii) any 90% IFR Drawings & Specifications that are not Tier I IFRs shall be submitted to Purchaser solely for informational purposes.



		(d) None of the comments from Purchaser on the IFR Design Packages shall relieve Seller from its responsibility for the design, engineering, procurement and construction of the Work in accordance with the Requirements.  If Purchaser does not respond w...

		(e) Following the conclusion of the IFR Design Package process set forth in Section 4.2.2(a)–(d), Seller shall prepare “issued for construction” drawings and specifications setting forth in detail the requirements for the construction of the Project i...

		(f) In preparing the Final Drawings & Specifications, Seller shall submit to Purchaser the Tier I IFRs and all other Final Drawings & Specifications on or before the dates identified therefor in the Design Schedule (each such submittal, a “Final Desig...

		(i) as to any Tier I IFRs, Purchaser shall, within ten (10) Business Days after receipt of the corresponding Final Design Package, provide written comments as to the same.  As to any Non-Compliance Comments, Seller shall revise and resubmit the same f...

		(ii) any Final Drawings & Specifications that are not Tier I IFRs shall be submitted to Purchaser solely for informational purposes.



		(g) Seller shall not commence the construction of any part or portion of the Project unless and until the completed Final Drawings & Specifications relevant to such part or portion (and which are Tier 1 IFRs) have been reviewed and commented on by Pur...

		(h) Seller covenants and agrees that the Final Drawings & Specifications (i) shall be prepared in accordance with the Requirements and (ii) shall be stamped by a professional engineer licensed by the State of [_______].

		(i) Seller shall also provide to Purchaser electronic copies of all necessary plans, drawings (in AUTOCAD format), and specifications needed to apply for and obtain all internal, governmental, and regulatory approvals (including the State Regulatory A...



		4.2.3 Construction and Procurement Activities.  Seller shall be responsible for performing all construction activities necessary to complete the Project including:

		(a) the Project engineering, procurement, construction, commissioning and testing activities, including the control over all construction means, methods, techniques, sequences and procedures, and for coordinating all portions of the Work;

		(b) constructing, commissioning and testing of the Project in accordance with the Requirements;

		(c) developing, implementing and complying with all quality assurance and control plans (as approved by Purchaser and further described in the Scope of Work) across all areas of the Work and requiring adherence to the same by all Subcontractors;

		(d) ensuring that all construction activities adhere to all Permits, and any other conditional use, setback, access road or other activity limiting regimes;

		(e) preparing and delivering to Purchaser a purchasing schedule of Level 2 detail no later than the Effective Date, and updating it monthly or otherwise as mutually agreed to by Seller and Purchaser, of all equipment and materials to be furnished and ...

		(f) performing any and all other activities that, by their very nature, are performed by a developer of a solar generation facility in accordance with Prudent Industry Practices in order to properly complete all construction, procurement, testing, and...

		(g) [providing documentation demonstrating that the Safe Harbor Equipment has been installed at the Project, including providing corresponding serial numbers and other corroborative documentation;]18F  and

		(h) providing Purchaser with documentation identifying the manufacturer and country of manufacture of the substation equipment and of all equipment supplied by the Panel Supplier and the Inverter Supplier (including all subcomponents of the foregoing)...





		4.3 General Project Requirements

		4.3.1 Licensing and Other Qualifications.  Seller covenants and agrees that all Persons, including Seller, who will perform or be in charge of professional design and engineering services in completing the Project shall have experience with the type o...

		4.3.2 Sufficient Personnel and Oversight.  Seller shall, at all times, keep, or cause to be kept, sufficient personnel employed to perform its obligations under this Agreement. Seller shall be responsible to Purchaser for the acts and omissions of Sel...

		4.3.3 Seller’s Independent Engineer.  Promptly following the Effective Date, at Seller’s sole cost and expense, Seller shall select and engage an independent professional engineer licensed in the State of [Oklahoma/Arkansas] and approved by Purchaser ...

		4.3.4 Seller’s Key Personnel.  Attached hereto as Exhibit G-1 is a list of Seller’s key personnel who will be responsible for supervising the performance of the Work (the “Key Personnel”).  Among such individuals, there shall be appointed a principal ...

		4.3.5 Periodic Reports & Meetings.

		(a) Starting the month after the Effective Date, Seller will provide to Purchaser a monthly report substantially in the form attached hereto as Exhibit AA (the “Monthly Report”), which includes the following items:

		(i) status of progress towards achievement of the Seller Responsibility Firm Date Conditions, including updates on obtaining all necessary real property rights, Project Contracts and Company Permits;

		(ii) an updated report as to Seller’s adherence to the Project Schedule and to all Recovery Plans, if any;

		(iii) a summary of any material Project events or activities scheduled to occur in the following thirty (30) days;

		(iv) after the Firm Date, a copy of all monthly construction reports the Independent Engineer delivers to Seller monthly, and in the event there are no such regular reports, a construction report by the Independent Engineer delivered at least quarterly;

		(v) update on any financing activities, including providing to Purchaser copies of all active term sheets, letters of intent or other similar agreements, redacted to the extent necessary to maintain confidentiality of such documents;

		(vi) Project-related safety statistics, including an accounting of all incidents, worker injuries, or property damage (including LWAs, OSHA Recordable Cases, and Serious Injuries), and an up-to-date Total Recordable Incident Rate with a summary of eac...

		(vii) status report of critical equipment orders for the Project (including delivery status);

		(viii) status reports regarding[ (A) the Safe Harbor Equipment, including storage locations and maintenance reports, (B)] Seller’s efforts to achieve Mechanical Completion, Substantial Completion and Final Completion, and (C) [any dispute, amendment, ...

		(ix) any other items of information reasonably requested by Purchaser.



		(b) Starting the month that Seller either causes the first order of equipment for the Project or mobilizes to the Project Real Property to perform on-site Work or the Notice to Proceed (or similar term defined in the Balance of System Agreement) is is...

		(i) In addition to the items described in Section 4.3.5(a), the Monthly Report shall include (A) an executive summary and a detailed description of the progress of the Work, including a critical path schedule illustrating the progress which has been m...

		(ii) Seller shall provide to Purchaser the plan of the day and three-week look ahead schedule of activities to be performed at the Project during the following three (3) weeks.

		(iii) Seller shall schedule and conduct weekly calls (and such other calls as Purchaser may reasonably request) and monthly meetings (in person or by telephone) among Seller, Purchaser, and any other parties designated by Purchaser for the purpose of ...

		(iv) Purchaser and its representatives shall be entitled to participate in periodic meetings (whether in person, by phone or by videoconference) among Seller, Seller’s Representative, Company, the Panel Supplier, the BOS Contractor, Independent Engine...

		(v) Seller shall, on a monthly basis, submit an updated Project Schedule to Purchaser for Purchaser’s review.  Such Project Schedule shall be provided in native file format so that Purchaser may manipulate the underlying assumptions and logic.

		(vi) Seller shall, on a monthly basis, provide a report to Purchaser which identifies the following:

		A. As to each first, second and third tier Subcontractor retained by or through Seller or Company in connection with the development, design and construction of the Project, the Diverse Supplier Spend incurred through the end of the prior month, as we...

		B. As to each first and second tier Subcontractor located in [____] and retained by or through Seller or Company in connection with the development, design and construction of the Project, an identification of the county in which each such Subcontract...

		C. As to the BOS Contractor and its Subcontractors retained by or through Seller or Company in connection with the development, design and construction of the Project, the percentage of man-hours that were worked by residents of the State of [Arkansas...





		4.3.6 Cooperation and Access.  Seller shall cooperate with and assist Purchaser, its advisors (including any independent engineers engaged by or on behalf of Purchaser), consultants, attorneys, Lenders, tax equity investor(s), employees, agents and re...

		(a) Such cooperation and assistance shall include:

		(i) any cooperation or assistance required in connection with Purchaser’s efforts in performing all due diligence as to the Project;

		(ii) the provision of reasonably requested technical information (such as drawings, specifications, and other materials);

		(iii) providing Purchaser, its representatives, and any other authorized personnel access to the Project Real Property and any other areas where the Work is being performed in order to observe and take photographs and/or videos of the progress of the ...

		(iv) taking all actions reasonably requested by Purchaser (and its consultants and advisors) in connection with the Project, including but not limited to cooperation concerning financing matters, preparation for construction, permitting activities, ta...

		(v) promptly providing any other information reasonably required by Purchaser or the [APSC/OCC], including information to verify that Seller is diligently pursuing the achievement of the Seller Responsibility Firm Date Conditions; and

		(vi) including Purchaser and its agents and representatives (at Purchaser’s option) in meetings or teleconferences to discuss the progress of development and construction of the Project.



		(b) [At all times after the Effective Date through Closing and until the end of Seller’s obligations under this Agreement so as to achieve Final Completion, Seller shall use its reasonable best efforts to provide to Purchaser and the tax equity invest...

		(c) Seller will allow Purchaser, and Purchaser’s agents and representatives, and those of its Lenders access to the Project Real Property to conduct surveys, inspections, non-invasive testing and similar activities and studies during normal business h...

		(d) Seller shall ensure that Purchaser, and Purchaser’s agents and representatives, any Lenders and their respective employees, agents, representatives and designees, and any other authorized personnel shall be granted access to the Work during normal...



		4.3.7 Signage and Publicity.  Seller shall not (and shall cause its Affiliates and Subcontractors not to) display, install, erect or maintain any advertising or other signage at the Project Real Property identifying Purchaser or its Affiliates without...

		4.3.8 Notice of Claims.  Seller shall promptly advise, and provide copies to, Purchaser of any material notices, demands, claims, requests for information or other communications received or issued relating to or in connection with the Project, the Pr...

		4.3.9 Books and Records.  Seller shall (and shall cause Company to) keep and maintain, at all times, full and detailed Books and Records in accordance with Prudent Industry Practices.  Seller shall provide copies of, or make available for inspection a...

		4.3.10 Constructed as a Single Project.  Notwithstanding anything to the contrary in this Agreement or any Change Order, Seller shall develop, design and construct the Project as a single facility (as such term is contemplated by the IRS Notices), sep...

		4.3.11 Project Layout.

		(a) Attached hereto as Exhibit F is Seller’s preliminary site and Solar Panel layout plan for the Project, which plan depicts the proposed location within the Project boundary of the Solar Panels, all permanent structures, all access roads, all electr...

		(b) No later than the Firm Date Deadline, Seller shall submit to Purchaser a final site and Solar Panel layout plan for the Project based on the Preliminary Site Layout, but with such modifications as are necessary to account for setback requirements,...



		4.3.12 Real Estate.

		(a) Initial Title Cure Period.  On or after the Effective Date, Seller shall deliver to Purchaser all Title Commitments in possession of Seller and copies of all supporting title documents identified in such Title Commitments.  For purposes of this Se...

		(b) Secondary Title Cure Period.  No later than [_____], Seller shall deliver or cause the Title Insurer to deliver to Purchaser (i) a preliminary pro forma version of the Title Policy, which version shall be inclusive of any curative efforts undertak...

		(c) Updates During the Initial Title Cure Period and Secondary Title Cure Period.  From and after the Effective Date until Purchaser’s approval of the Final Pro Forma Title Policy, Seller shall prepare and submit to Purchaser a semi-monthly status rep...

		(d) Later-Acquired Project Real Property.  If and as Company acquires Later-Acquired Project Real Property, Seller shall provide Purchaser with Title Commitments for each interest in each and every portion of the Later-Acquired Project Real Property a...

		(e) Deemed Objections.  Notwithstanding the provisions of Sections 4.3.12(a) and (b) above, Purchaser shall not be obligated to include in any Title Objection Notice or Pro Forma Objection Notice any mortgages, deeds of trust or other, similar liens i...





		4.4 Legal Requirements and Permitting Obligations.

		4.4.1 Legal Requirements.  Seller shall comply, and shall cause Company and the Subcontractors to comply, with all Permits and all existing and future Laws that are applicable to the Work, Seller, Company, the Project, the Project Assets and/or the Pr...

		4.4.2 Permitting Obligations.

		(a) Seller shall secure, or shall cause Company to secure, and pay for all Company Permits (including, without limitation, those identified on Schedule 14.16).  At least thirty (30) Days prior to submitting any application for a Company Permit, Seller...

		(b) The following shall be subject to Purchaser’s prior written approval: conditions of any draft Special Use Permit; conditions of any draft Permit to take, collect, handle or otherwise involving a species; any habitat conservation plan or similar pl...





		4.5 Project Contracts and Subcontractors

		4.5.1 Project Contracts.

		(a) Company shall not enter into any Contracts, including but not limited to the following, without Purchaser’s prior review and written approval as provided in Section 4.5.1(c) and Section 4.5.1(d) (any approved Contract so entered into by Company be...

		(i) any Contract for the sale, purchase, delivery and/or commissioning of electric solar panels for the Project;

		(ii) any Contract for service and/or maintenance of the solar panels, whether with the Panel Supplier (to the extent not included within the Panel Supply Agreement) or otherwise;

		(iii) any Contract for the construction of electric solar panels for the Project and/or the design, engineering and construction of the Project’s “Balance of System” (including, without limitation, any high voltage facilities), provided that the Balan...

		(iv) any agreement with the U.S. Department of Defense, the U.S. Department of the Air Force and/or any other Governmental Authority with respect to the Project;

		(v) any Contract which secures an interest in any real property necessary to develop, construct, own, operate or maintain the Project;

		(vi) any Contract with SPP, Transmission Owner and/or any owner or operator of an Affected System which would allow the Project to interconnect and operate in parallel with the Transmission System (including any construction services agreement with SP...

		(vii) any offtake, hedge, or other Contract for, or relating to, the sale of energy from the Project (including any Contract for the sale of test power);

		(viii) any operations and maintenance or asset management agreement with respect to the Project which would remain in effect post-Closing or impose any obligations or Liabilities on Company post-Closing;

		(ix) any Contract for the sale of Renewable Energy Credits or other Environmental Attributes;

		(x) any Contract for the use of shared facilities by the Project;

		(xi) any Contract that imposes any post-Closing obligations or Liabilities on Company or results in any post-Closing revenue stream to Company; or

		(xii) any Contract with a Major Subcontractor.



		(b) Notwithstanding clause (ii) of Section 4.5, Purchaser shall, to the extent it so elects, have the sole authority to negotiate or to delegate to Seller or its Affiliate the ability to negotiate any Contract that primarily relates to the ownership, ...

		(c) Seller shall keep Purchaser informed on a continuous basis as to Seller’s and/or Company’s negotiations with any third parties with whom Company seeks to enter into a Material Project Contract, which shall include, without limitation, providing Pu...

		(i) that Purchaser has approved such proposed Material Project Contract (in which event, Company shall thereafter execute the same with the relevant counterparty in the final form so approved by Purchaser); or

		(ii) that Purchaser has not approved such proposed Material Project Contract, and stating the reasons therefor.  Seller shall then renegotiate (or cause Company to renegotiate) such proposed Material Project Contract to account for Purchaser’s comment...



		(d) In furtherance of Purchaser’s obligation to be reasonable in its approval of proposed Material Project Contracts, the Parties acknowledge and agree as follows:

		(i) Purchaser shall approve any proposed Contract with SPP and Transmission Owner which would allow the Project to interconnect and operate in parallel with the Transmission System if (A) such proposed Contract (x) is substantially in the form of the ...

		(ii) Purchaser shall approve any proposed Contract which secures an interest in any real property necessary to develop, construct, own, operate or maintain the Project if such proposed Contract is in the form of the “Lease for a Solar Energy Project” ...





		4.5.2 Certain Material Project Contracts and Select Subcontractors.

		(a) Seller acknowledges, covenants and agrees as follows in connection with certain Material Project Contracts and/or Subcontractors:

		(i) The Panel Supplier shall be one of the approved contractors on Exhibit J and the Panel Supply Agreement shall be executed substantially in the form attached hereto as Exhibit V, provided that any changes to the form shall be subject to Purchaser’s...

		(ii) The BOS Contractor shall be one of the approved contractors on Exhibit J and the Balance of Systems Agreement shall be executed substantially in the form attached hereto as Exhibit W, provided that any changes to the form shall be subject to Purc...

		(iii) The Inverter Supplier shall be one of the approved contractors on Exhibit J and the Inverter Supply Agreement shall be executed substantially in the form attached hereto as Exhibit X, provided that any changes to the form shall be subject to Pur...

		(iv) As to the specific equipment identified on Exhibit J, the Subcontractor that will ultimately manufacture and supply each such item of equipment shall be one of the suppliers or vendors identified on Exhibit J as being an approved supplier or vend...





		4.5.3 Seller Responsible for Acts of Subcontractor; Information.  Seller may perform its obligations hereunder directly or through the use of Subcontractors.  Seller shall at all times be responsible for the acts and omissions of Subcontractors whethe...

		4.5.4 Seller Responsible for Payments to Third Parties and Subcontractors. Seller shall be solely responsible for paying (or arranging for the payment on its or Company’s behalf to) each Subcontractor and any other Person to whom any amount is due fro...



		4.6 Continued Standard of Performance.

		4.6.1 From the Effective Date and until the Closing, Seller shall cause Company to conduct its business, in the ordinary course.  Such obligation includes:

		(a) keeping in full force and effect Company’s legal existence as a [____] [limited liability company];

		(b) preserving and maintaining the Project Assets in accordance with Prudent Industry Practices;

		(c) maintaining all books and records (including, with respect to Company, the Books and Records) in accordance with this Agreement;

		(d) performing and complying with the Project Contracts;

		(e) performing and complying with all applicable Permits; and

		(f) performing and complying with applicable Law.



		4.6.2 Without Purchaser’s prior written consent (not to be unreasonably withheld, conditioned or delayed):

		(a) Seller and Company shall not modify, amend, or terminate any Project Contract, or waive, release, or assign any rights or claims thereunder except for the termination of any Real Property Agreement as provided in Section 4.6.2(c);

		(b) Seller and Company shall not modify or amend any Project Contract which did not require Purchaser’s approval pursuant to this Agreement when it was initially executed, but which would have required Purchaser’s approval pursuant to this Agreement h...

		(c) Seller and Company shall not sell, lease, license, mortgage, pledge, encumber, or otherwise dispose of any of the Project Assets or Project Real Property, other than: (i) disposal of Project Assets that are not required for the completion of the P...

		(d) Seller and Company shall not agree or consent in writing to any matter in connection with any lawsuit, arbitration, mediation, audit or investigation related to the Project, the Project Assets or Company by or before any Governmental Authority;

		(e) Seller and Company shall not take or fail to take any action that could jeopardize the eligibility of the Project for, or the receipt by Purchaser or any of its Affiliates of, the ITCs at a [30]% rate;

		(f) Seller and Company shall not make any change in the accounting methods used for Company, except as required by GAAP;

		(g) Company shall not merge or consolidate with any other entity;

		(h) Company shall not incur any Indebtedness or Liens other than that which will be satisfied and released in full prior to the Closing and Permitted Liens;

		(i) Seller and Company shall not redeem or repurchase, directly or indirectly, any Company Interests or declare, set aside or pay any dividends or make any other distributions with respect to any Company Interests;

		(j) Seller and Company shall not issue, sell or transfer any Company Interest;

		(k) Company shall not acquire (by merger, consolidation or acquisition of stock or assets or otherwise) any corporation, partnership or other business organization or division thereof or collection of assets constituting all or substantially all of a ...

		(l) Seller and Company shall not change any method of accounting with respect to Taxes of Company, make or change any income or other material Tax election of Company, file any amended Tax Return of Company, or enter into any closing or similar agreem...

		(m) Seller and Company shall not make or authorize any change in the Organizational Documents of Company;

		(n) Seller and Company shall not hire any employee of Company or adopt any Employee Benefit Plan of Company or incur any Liability under any Employee Benefit Plan;

		(o) Seller and Company shall not undertake any recapitalization, reorganization, liquidation, dissolution or winding up;

		(p) Company shall not acquire any Asset that is not necessary for the construction, development, ownership or operation of the Project;

		(q) Company shall not engage in any line of business other than the continued construction, development, operation and maintenance of the Project;

		(r) Neither Seller nor any Affiliate of Seller (other than Company) shall enter into any Contract that relates to, is associated with or concerns the Project or the Project;

		(s) Seller shall not (and shall cause Company not to) generate any power from the Project prior to or after the Closing Date;

		(t) Seller, Company and their respective Affiliates shall not create or commit to any Support and Affiliate Obligations, other than (i) any Support and Affiliate Obligations arising under a Project Contract approved by Purchaser pursuant to Section 4....

		(u) Seller and Company shall not commit or agree to do any of the foregoing.





		4.7 Insurance

		4.8 IA Costs

		4.9 Interconnection Credit Support



		Article 5  CHANGES IN THE WORK

		5.1 No Seller Initiated Changes

		5.2 Purchaser Initiated Changes.

		(a) Purchaser may request changes in the Work.  If Purchaser so desires to change the Work, it shall submit a change request to Seller in writing setting forth in reasonable detail the nature of the requested change.  Upon receipt of a change request,...

		(i) The proposed increase or decrease, if any, in the Purchase Price that would result from such a change.  In connection therewith, Seller acknowledges and understands that Purchaser is unlikely to implement any such requested change in the Work if i...

		(ii) To the extent applicable, evidence satisfactory to Purchaser that the implementation of any such requested change in the Work will impact Seller’s ability to achieve Mechanical Completion by the Mechanical Completion Deadline and Substantial Comp...

		(iii) Such other supporting data and documentation reasonably requested by Purchaser in its change request.



		(b) Purchaser shall, within ten (10) Business Days following its receipt of such proposal, notify Seller as to whether Purchaser agrees with such proposal and wishes to accept Seller’s proposal:

		(i) If Purchaser agrees with such proposal and wishes to accept the same, Purchaser and Seller shall execute a Change Order reflecting such proposal;

		(ii) If Purchaser disagrees with Seller’s proposal and indicates its desire to withdraw its requested change, then such requested change shall be deemed withdrawn by Purchaser;

		(iii) If Purchaser disagrees with Seller’s proposal and such proposal included a Non-Acceleration Justification, then such requested change shall be deemed withdrawn by Purchaser; or

		(iv) If Purchaser disagrees with Seller’s proposal and such proposal did not include a Non-Acceleration Justification, then Purchaser may either withdraw the requested change or refer to dispute resolution in accordance with Article 21.



		(c) If Purchaser does not respond to Seller’s proposal within the preceding ten (10) Business Day time period, Purchaser shall be deemed to have withdrawn its requested change.

		(d) In no event shall Seller be required to perform any such requested change in the Work unless a Change Order with respect thereto has been executed by both Parties.



		5.3 No Impact on Project Schedule or Purchase Price

		5.4 Waiver of Claims



		Article 6  PURCHASER OBLIGATIONS

		6.1 Achievement of Purchaser Responsibility Firm Date Conditions

		6.2 Key Personnel

		6.3 Purchaser Approvals

		6.4 Impact of Purchaser Approval or Inspection of Work

		6.5 Purchaser’s Rights Not Limited



		Article 7  PROJECT SCHEDULE & COMPLETION CRITERIA

		7.1 Project Schedule.

		7.1.1 Performance in Accordance with Project Schedule; Purchaser Step In Rights.

		(a) Seller shall achieve the Seller Deadlines in accordance with the Project Schedule.  The Project Schedule shall not be changed, altered or modified without the prior written approval of Purchaser.

		(i) By the Guaranteed Mechanical Completion Date, Seller shall achieve Mechanical Completion.  If Seller has not achieved Mechanical Completion by the Mechanical Completion Deadline, a Seller Default shall be deemed to have occurred and Purchaser may ...

		(ii)

		(A) By the Guaranteed Substantial Completion Date, Seller shall achieve Substantial Completion.  If Seller has not achieved Substantial Completion by the Substantial Completion Deadline, a Seller Default shall be deemed to have occurred and Purchaser ...

		(B) In the event that Purchaser terminates this Agreement pursuant Section 7.1.1(a)(ii)(A), Purchaser shall calculate and provide to Seller an accounting of (I) all actual damages (which may include, without limitation, any diminution in the value of ...

		(iii) By the Guaranteed Final Completion Date, Seller shall achieve Final Completion.  If Seller has not achieved Final Completion by the Final Completion Deadline, a Seller Default shall be deemed to have occurred and Purchaser may (1) thereafter ter...



		(b) Notwithstanding anything to the contrary contained in this Agreement, the Seller Deadlines shall not be extended for any matter, event or circumstance.  In confirmation and furtherance thereof, Seller acknowledges and agrees that there shall be no...



		7.1.2 Recovery Plan.  If, at any time during the performance of the Work, Seller fails to achieve one (1) or more Milestones by the expected completion date for such Milestone(s) in the Project Schedule (or, based on the progress of the Work, Purchase...



		7.2 Corrective Work

		7.3 Mechanical Completion

		7.3.1 Notice of Mechanical Completion.  As soon as reasonably practicable after receipt of the Mechanical Completion Notice, but in no event later than seven (7) Business Days after receipt of the Mechanical Completion Notice, Purchaser shall either:

		(a) confirm the Post-Mechanical Completion Punch List, the estimated cost of the Punch List Items, and achievement of Mechanical Completion by delivering to Seller a countersigned copy of the Certificate of Mechanical Completion; or

		(b) provide written notice to Seller that Mechanical Completion has not been achieved or that Purchaser disputes one or more items on the Post-Mechanical Completion Punch List (or estimated cost of the Punch List Items), and specify the reasons theref...



		7.3.2 Post-Mechanical Completion Punch List. After being established as provided in Section 7.3, the Post-Mechanical Completion Punch List shall be revised if and as other Punch List Items are discovered or new Punch List Items arise out of Work perfo...

		7.3.3 Completion of Punch List.  Seller shall complete all Punch List items on the Post-Mechanical Completion Punch List that are not Punch List Items for the Post-Substantial Completion Punch List before achieving Substantial Completion; provided tha...



		7.4 Substantial Completion

		1.1.1 .  Seller shall cause all items on the Post-Mechanical Completion Punch List to be completed by the Guaranteed Substantial Completion Date and shall perform the Work so as to achieve Substantial Completion by the Guaranteed Substantial Completio...

		7.4.1 Notice of Substantial Completion.  As soon as reasonably practicable after receipt of the Substantial Completion Notice, but in no event later than seven (7) Business Days after receipt of the Substantial Completion Notice, Purchaser shall either:

		(a) confirm the Post-Substantial Completion Punch List, the estimated cost of the Punch List Items, and achievement of Substantial Completion by delivering to Seller a countersigned copy of the Certificate of Substantial Completion; or

		(b) provide written notice to Seller that Substantial Completion has not been achieved or that Purchaser disputes one or more items on the Post- Substantial Completion Punch List (or estimated cost of the Punch List Items), and specify the reasons the...



		7.4.2 Post-Substantial Completion Punch List. Seller shall complete all the Punch List Items in the approved Post-Substantial Completion Punch List in order to achieve Final Completion by the Final Completion Deadline.

		7.4.3 Substantial Completion Payment.  After Purchaser delivers a counter-signed copy of the Certificate of Substantial Completion, confirming that Substantial Completion has been achieved in accordance with Section 7.4.1(a), Purchaser shall pay Selle...

		7.4.4 Completion of Punch List.  If the Punch List Items (i) relating to the non-Vegetation items on the Post-Substantial Completion Punch List are not completed by the Final Completion (Non-Vegetation) Deadline, or (ii) Punch List Items relating to V...



		7.5 Final Completion

		7.5.1 Final Completion (Non-Vegetation).  Seller shall cause the Work to achieve Final Completion (Non-Vegetation) by no later than the Final Completion (Non-Vegetation) Deadline.  If and when Seller considers that the Work has achieved Final Completi...

		7.5.2 Notice of Final Completion (Non-Vegetation).  As soon as reasonably practicable after receipt of the Final Completion (Non-Vegetation) Notice, but in no event later than seven (7) Business Days after receipt of the Final Completion (Non-Vegetati...

		(c) confirm the achievement of Final Completion (Non-Vegetation) by delivering to Seller a countersigned copy of the Certificate of Final Completion (Non-Vegetation); or

		(d) provide written notice to Seller that Final Completion (Non-Vegetation) has not been achieved, and specify the reasons therefor; in which case, Seller shall address the deficiencies noted by Purchaser and submit a new Certificate of Final Completi...



		7.5.3 Final Completion.  Seller shall cause the Work to achieve Final Completion by no later than the Final Completion Deadline.  If and when Seller considers that the Work has achieved Final Completion, Seller shall provide written notice of the same...

		7.5.4 Notice of Final Completion.  As soon as reasonably practicable after receipt of the Final Completion Notice, but in no event later than seven (7) Business Days after receipt of the Final Completion Notice, Purchaser shall either:

		(e) confirm the achievement of Final Completion by delivering to Seller a countersigned copy of the Certificate of Final Completion; or

		(f) provide written notice to Seller that Final Completion has not been achieved, and specify the reasons therefor; in which case, Seller shall address the deficiencies noted by Purchaser and submit a new Certificate of Final Completion in accordance ...



		7.5.5 Release of the Final Completion Holdback Amount.  After Purchaser delivers a counter-signed copy of the Certificate of Final Completion, confirming that Final Completion has been achieved in accordance with Section 7.5.4(a), Purchaser shall have...



		7.6 Liquidated Damages.

		7.6.1 In the event that Seller does not achieve Mechanical Completion by the Guaranteed Mechanical Completion Date, then Seller shall pay Purchaser $[_______] per day for a failure to achieve Mechanical Completion by the Guaranteed Mechanical Completi...

		7.6.2 In the event that Seller does not achieve Substantial Completion by the Guaranteed Substantial Completion Date, then Seller shall pay Purchaser $[_______] per day for a failure to achieve Substantial Completion by the Guaranteed Substantial Comp...

		7.6.3 The Parties acknowledge and agree that because of the unique nature of the Project and the unavailability of a substitute facility, it is difficult or impossible to determine with precision the amount of damages that would or might be incurred b...



		7.7 Force Majeure.

		7.7.1 Effect of Force Majeure.  Neither Party shall be in default or in breach of its obligations under this Agreement or otherwise be liable to the other Party for any delay in the performance of any of its obligations under this Agreement if and to ...

		7.7.2 Notice of Force Majeure.

		(a) If Purchaser considers that any event of Force Majeure has occurred which may affect performance of its obligations under this Agreement, it shall promptly, and in any event not more than ten (10) Days after Purchaser has actual knowledge of the o...

		(b) If Seller considers that any event of Force Majeure has occurred which may affect performance of its obligations under this Agreement, the following shall apply:

		(i) Seller shall promptly, and in any event not more than ten (10) Days after Seller has actual knowledge of the occurrence of such event of Force Majeure, or, notify Purchaser thereof stating the full particulars (a “Seller FM Notice”), including the...

		(ii) Additionally, if Seller is claiming that any such event of Force Majeure materially affected the “critical path” of the Work, it shall so state as such in the applicable Seller FM Notice, and shall promptly thereafter demonstrate to Purchaser (a)...

		(iii) In the event Seller fails to submit a Seller FM Notice as to an event of Force Majeure within the aforementioned ten (10) Day period, Seller shall be deemed to have waived its right to make any claims in the future as to such event of Force Maje...





		7.7.3 Continued Performance.  Upon the occurrence of any event of Force Majeure, the affected Party shall use commercially reasonable efforts to mitigate the effects of Force Majeure, resume normal performance of this Agreement within the shortest tim...





		Article 8  Project Testing

		8.1 Project Tests.

		8.1.1 Seller and Purchaser agree that this Article 8 and Exhibit FF shall govern the performance of all Project Tests under this Agreement and that all Project Tests shall be performed in accordance with the requirements of this Agreement, including t...

		8.1.2 After the Closing, Seller shall be responsible for the performance of each Project Test as provided in this Article 8 and Exhibit FF and shall bear the costs to perform each Project Test, including the Project Test Report and the costs of the Pr...

		8.1.3 Project Test Standards.

		(a) Seller shall retain the Project Test Contractor to conduct each Project Test in accordance with the requirements of this Agreement, including the Scope of Work and the Performance Standard applicable to Project Tests.  For all Project Tests, Selle...

		(b) Seller shall keep Purchaser reasonably apprised of, and promptly notify Purchaser of any change in the status of, each Project Test, timely provide to Purchaser such other information regarding each Project Test as Purchaser may reasonably request...



		8.1.4 Purchaser shall, or shall cause Company, to make the Project available for each Project Test on the agreed dates and times of each Project Test and Purchaser shall not, and shall cause Company not to, unreasonably interfere with Seller’s or the ...

		8.1.5 For each Project Test, Seller shall cause the Project Test Contractor to (i) prepare and complete a final written report (the “Project Test Report”) that documents, presents, analyzes, and explains the performance and final results of each Proje...



		8.2 Minimum Guaranteed Project Capacity and Minimum Guaranteed Project Availability; Certain Re-Test Requirements

		8.2.1 As a condition and requirement for achieving Substantial Completion, certain Project Tests must be successfully performed in accordance with the requirements of this Agreement, demonstrating that the Project has achieved the Minimum Guaranteed P...

		8.2.2 If the Project Test Results of the initial Project Test (as described in Exhibit FF) (the “Initial Project Test”) show that the Minimum Guaranteed Project Capacity or the Minimum Guaranteed Project Availability were not achieved, Seller shall, u...

		8.2.3 If the Project Test Results of a Required Project Re-Test show that the Minimum Guaranteed Project Capacity or the Minimum Guaranteed Project Availability were not achieved, Seller shall, upon providing prior written notice to Purchaser in accor...

		8.2.4 If the Project Test Results of the Initial Project Test show that the Minimum Guaranteed Project Capacity and the Minimum Guaranteed Project Availability were achieved, but the Guaranteed Project Capacity and the Guaranteed Project Availability ...

		8.2.5 The “Final Project Test” shall be the Project Test for either (i) the Initial Project Test, if no Required Project Re-Test or Optional Project Re-Test is required to be or has been conducted, or (ii) the most recent Required Project Re-Test or O...

		8.2.6 If the Final Project Test Results show that the Minimum Guaranteed Project Capacity and the Minimum Guaranteed Project Availability were achieved but the Guaranteed Project Capacity or Guaranteed Project Availability, as applicable, were not ach...

		8.2.7 Notwithstanding anything herein to the contrary, Seller shall not be entitled to any increase in the Purchase Price or in the Final Completion Holdback Amount released pursuant to Section 7.5.5 or any other compensation from Purchaser if the Fin...



		8.3 Other Project Tests



		Article 9  PURCHASE & SALE AND PURCHASE PRICE

		9.1 Purchase and Sale of Company Interests

		9.2 Purchase Price

		9.2.1 Purchase Price Adjustments.  The Purchase Price shall be adjusted as follows:

		(a) increased or decreased, as applicable, to the extent provided in any Change Orders;

		(b) decreased by the amount of any IA Costs that are not paid prior to the Closing, including, if any Interconnection Contract provides for the payment of IA Costs (or any portion thereof) subsequent to the Closing (because the Transmission Owner deci...

		(c) decreased by the Real Estate Expense Cost Difference;

		(d) decreased, if applicable by any Mechanical Completion Delay LDs;

		(e) decreased by the amount of the MEH Reduction, if any; and

		(f) if (i) the Closing Date occurs on a date after [_______] or (ii) as of the Closing Date the Project is reasonably expected to be placed in service on a date after December 31, [2023], then (a) the Purchase Price shall be adjusted downward to refle...



		9.2.2 Purchase Price Payments.

		(a) On the Closing Date, Purchaser shall pay to Seller an amount equal to [____percent ([__]%)]of the Purchase Price plus or minus, as applicable, the Post-Closing Proration Amount (the “Closing Payment”).

		(b) On the date of Substantial Completion, Purchaser shall pay to Seller an amount equal to [____ percent ([__]%)] of the Purchase Price minus (i) the Final Completion Holdback Amount, minus (ii) if applicable, the Capacity Buydown Amount, minus (iii)...

		(c) The Final Completion Holdback Amount shall be released by Purchaser to Seller in accordance with Section 7.5.5.



		9.2.3 Prorations.  Each item of income or expense that would typically be prorated as of the Closing Date for transactions of a type and size similar to the Transactions, including, without limitation, any rent payments under the Real Property Agreeme...

		9.2.4 Purchase Price: No Increase.  Unless otherwise expressly provided by the terms of this Agreement, there shall be no increase in the Purchase Price.  In confirmation and furtherance thereof, Seller acknowledges and agrees that there shall be no i...

		9.2.5 Closing Statement.  Ten (10) Business Days before the projected Closing Date, Seller will prepare and deliver to Purchaser a closing statement (the “Closing Statement”) setting forth Seller’s good faith calculation of (i) the Closing Payment and...

		9.2.6 Liabilities.  Notwithstanding anything to the contrary contained in this Agreement, none of Purchaser, Company or any of their Affiliates shall assume or otherwise be liable in respect of, or be deemed to have assumed or otherwise be liable in r...





		Article 10  CLOSING

		10.1 Closing.

		10.1.1 Closing Date.  The closing of the Transactions (the “Closing”) will take place:

		(a) at the offices of Bracewell LLP, 2001 M Street, NW, Washington, DC 20036, or by electronic exchange of the Closing documents, and

		(b) on the date that Seller achieves Mechanical Completion (and all of the Purchaser Closing Conditions Precedent and all of the Seller Closing Conditions Precedent are satisfied or waived in accordance with the terms and conditions of this Agreement)...



		10.1.2 Purchaser’s Closing Deliverables.  At the Closing, Purchaser shall deliver, or cause to be delivered, to Seller all of the following, in form and substance reasonably acceptable to Seller:

		(a) the Closing Payment in accordance with Section 9.2.2;

		(b) a certificate, in the form attached hereto as Exhibit BB-1, dated as of the Closing Date, executed by a duly authorized officer of Purchaser, certifying that attached thereto is: (i) a true, accurate and complete copy of a certificate issued by th...

		(c) a certificate, in the form attached hereto as Exhibit BB-2, dated as of the Closing Date, executed by a duly authorized officer of Purchaser, certifying as to the matters set forth in Section 10.2.3(a) and Section 10.2.3(b);

		(d) a counterpart signature page to the Assignment of Company Interests, duly executed by Purchaser;

		(e) a counterpart signature page to the Closing Statement, duly executed by Purchaser;

		(f) a counterpart signature page to each other Transaction Document to which Purchaser is a party, duly executed by Purchaser; and

		(g) such other documents and instruments reasonably required hereunder to consummate the Transactions.



		10.1.3 Seller’s Closing Deliverables.  At the Closing, Seller shall deliver, or cause to be delivered, to Purchaser all of the following, in form and substance reasonably acceptable to Purchaser:

		(a) a certificate, in the form attached hereto as Exhibit CC-1, dated as of the Closing Date, executed by a duly authorized officer or manager of Seller, certifying as to the matters set forth in Section 10.2.2(b) through Section 10.2.2(d);

		(b) a certificate, in the form attached hereto as Exhibit CC-2, dated as of the Closing Date, executed by a duly authorized officer of Seller, certifying that attached thereto is: (i) a true, accurate and complete copy of a certificate issued by the [...

		(c) a certificate, in the form attached hereto as Exhibit CC-3, dated as of the Closing Date, executed by a duly authorized officer of Seller, as sole member of Company, certifying that attached thereto is: (i) a true, accurate and complete copy of th...

		(d) a certificate of non-foreign status as contemplated under Section 1.1445-2(b)(2) of the Treasury Regulations promulgated under the Code certifying that Seller (or if Seller is a “disregarded entity” within the meaning of Section 1.1445-2(b)(2)(iii...

		(e) evidence showing that, except as set forth herein, (i) all intercompany transactions, including, without limitation, any intercompany Indebtedness between Company on the one hand and Seller or any of Seller’s Affiliates on the other hand, have bee...

		(f) the resignations and releases of all managers, directors and officers of Company, in a form and substance reasonably acceptable to Purchaser;

		(g) a counterpart signature page to the Assignment of Company Interests, duly executed by Seller;

		(h) a counterpart signature page to Seller’s Release, duly executed by Seller;

		(i) a counterpart signature page to the Closing Statement, duly executed by Seller;

		(j) copies of all Consents obtained or made contemplated by Schedule 13.7 and Schedule 14.5, in each case in form and substance reasonably satisfactory to Purchaser, in each case in a form and substance reasonably acceptable to Purchaser;

		(k) if applicable, payoff letters for each instrument of Indebtedness from the obligees thereunder setting forth the amounts necessary to pay off all Indebtedness under such instrument as of the Closing Date along with the per diem interest amount wit...

		(l) copies of all Project Contracts;

		(m) copies of all Company Permits, including those listed on Schedule 14.16;

		(n) estoppel certificates substantially in a form attached hereto as Exhibit L, subject to minor modifications reasonably acceptable to Purchaser, from each Real Property Agreement Counterparty, in each case dated no earlier than forty-five (45) days ...

		(o) a Form W-9 properly completed by Seller;

		(p) all Books and Records;

		(q) all deliverables and certifications required under the Material Project Contracts to certify the achievement of Mechanical Completion;

		(r) estoppel certificates substantially in the form attached hereto as Exhibit M [(subject to reasonable updates from any tax equity investor)] from all counterparties to the Material Project Contracts (excluding the Real Property Agreements), in each...

		(s) the Credit Support;

		(t) copies of all studies and reports conducted in connection with the Project, including, all studies and reports identified in Schedule 14.29 and the following with respect to the Project:

		(i) a glare study, if required by the FAA;

		(ii) a Phase I Environmental Site Assessment for the Project Real Property (i) conducted in accordance with ASTM Standard Practice E1527-13 or E2247-16 for Environmental Site Assessments, (ii) addressed to Company as the user and incorporating user pr...

		(iii) a report  (a copy of which shall have been delivered to Purchaser at least thirty (30) days prior to the Closing Date) provided by the Independent Engineer bringing down the report delivered prior to the Firm Date and addressing construction com...

		(iv) a wetlands delineation and stream field assessment and a jurisdictional determination and confirmation of applicability of nationwide permits for necessary impacts from the U.S. Army Corps of Engineers, if applicable;

		(v) all other environmental habitat and species studies and reports prepared by or on behalf of Seller or Company in connection with the Project;



		(u) all record documents listed in Exhibit S;

		(v) a counterpart signature page to each Transaction Document to which Seller or Company is a party, duly executed by Seller or Company (as appropriate);

		(w) duly executed final and full written lien waivers, including, but not limited to, all mechanics’, materialmen’s and construction liens and associated lien rights, in form and substance reasonably satisfactory to Purchaser, from all Major Subcontra...

		(x) the Independent Engineer’s Mechanical Completion Certificate, dated as of the Closing Date, executed by the Independent Engineer;

		(y) all books and records related to costs incurred by Seller and Company in the development, design, construction and commissioning of the Project to the extent necessary for Purchaser to prepare a “Cost Segregation Report” and “Appraisal” in conjunc...

		(z)  (i) duly executed acknowledgements of payments and releases of all Liens of the BOS Contractor, the Panel Supplier, the Inverter Supplier, or any of their Subcontractors reflecting the payment of all amounts due and payable to the BOS Contractor,...

		(aa) such other documents and instruments reasonably required hereunder to consummate the Transactions.





		10.2 Conditions Precedent.

		10.2.1 Generally.  For purposes of this Agreement, there shall be conditions which must be satisfied or waived on or prior to the Closing.  Purchaser’s obligation to consummate the Closing and the Transactions is subject to the satisfaction, or waiver...

		10.2.2 Purchaser Conditions Precedent to the Closing.20F   Unless and until the following conditions precedent (the “Purchaser Closing Conditions Precedent”) are satisfied, or waived in writing by Purchaser, Purchaser shall not be obligated to consumm...

		(a) Closing Criteria.  Seller shall have achieved Mechanical Completion by the Mechanical Completion Deadline.

		(b) Representations and Warranties.  The representations and warranties made by Seller in this Agreement shall be true and accurate in all respects as of the Closing as if made on and as of the Closing Date (except those representations and warranties...

		(c) Performance.  Seller shall have performed and complied (and shall have caused Company to perform and comply) in all material respects with the agreements, covenants and obligations required by this Agreement to be so performed or complied with by ...

		(d) No Material Adverse Effect.  No Material Adverse Effect shall exist as of the Closing Date, and no events or circumstances exist that, individually or in the aggregate, with or without the lapse of time, could reasonably be expected to result in a...

		(e) Certification.  The Certificate of Mechanical Completion shall have been issued by Seller and countersigned by Purchaser.

		(f) Closing Deliveries.  Seller shall have delivered, or caused to be delivered, to Purchaser all items required to be delivered pursuant to Section 10.1.2, in each case in form and substance reasonably satisfactory to Purchaser.

		(g) No Proceedings.  No Order shall be in effect which restrains, hinders or prohibits, or threatens to restrain, hinder or prohibit the consummation of the Transactions and there shall not have been threatened in writing, nor shall there be pending, ...

		(h) Legislation.  No Law shall have been enacted or proposed which prohibits or restricts the consummation of the Transactions or Purchaser’s purchase of the Company Interests and Purchaser’s ownership, use, development and operation of the Project As...

		(i) Consents and Approvals.  All Consents from or of, any Governmental Authorities or other Persons necessary for Seller to make or obtain or which Purchaser considers desirable prior to the Closing in connection with consummation of the Transactions,...

		(j) As-Built Survey and Title Policy.  Seller shall have caused (i) the As-Built Survey to be completed and (ii) the Title Insurer to issue an ALTA owner and/or leasehold title insurance policy, together with Title Policy Endorsements and all matters ...

		(k) Material Project Contracts.  All Material Project Contracts shall be in full force and effect and no default has occurred which, with the passage of time or giving of notice or both, would constitute a default under any Material Project Contract.

		(l) Permits.  All Company Permits shall be final, in full force and effect, and in Company’s name, and not subject to appeal.

		(m) Mitigation Requirements.  All mitigation requirements for preservation of land, resources or habitat required in connection with obtaining or as a condition of any Permit necessary or recommended for the construction, siting, ownership, use and ma...

		(n) UCC Searches.  Seller shall have provided the results through a date that is within ten (10) Business Days of the Closing Date (or through such earlier date Purchaser may agree, in its sole discretion), of (i) searches of the UCC records of the [_...

		(o) EWG Status.  Seller shall have obtained with respect to the Project (a) EWG status and be in compliance with FERC’s regulations applicable to EWGs, (b) MBR Authority and be in compliance with the conditions in its MBR Authority and (c) any other r...

		(p) [Beginning of Construction Certificate.  Seller has delivered a Beginning of Construction Certificate (Closing Date) in the form attached hereto as Exhibit EE-1];

		(q) [Conditions Precedent to Funding in Tax Equity Investment Documents.  All conditions precedent to funding by the tax equity investor(s) for the Tax Equity Financing that are reasonably the responsibility of Seller or Company and are not controlled...

		(r) Bulk Power Systems Order Compliance. The Bulk Power Systems Legal Requirements shall not prohibit or restrict in any way the installation of any portion of the equipment or materials installed or remaining to be installed into the Project.

		(s) Material Project Contracts. Company, and not Seller or any Seller Affiliates, shall be the counterparty to all Material Project Contracts.

		(t) Reports and Studies. Consistent with Section 14.29, Seller has provided to Purchaser copies of all Reports and Studies.



		10.2.3 Seller’s Conditions Precedent to the Closing.  Unless and until the following conditions precedent (the “Seller Closing Conditions Precedent”) are satisfied, or waived in writing by Seller, Seller shall not be obligated to consummate the Closin...

		(a) Representations and Warranties.  The representations and warranties made by Purchaser in this Agreement shall be true and accurate in all respects as of the Closing as if made on and as of the Closing Date (except those representations and warrant...

		(b) Performance.  Purchaser shall have performed and complied in all material respects with the agreements, covenants and obligations required by this Agreement to be so performed or complied with by Purchaser at or before the Closing.

		(c) Closing Deliveries.  Purchaser shall have delivered, or caused to be delivered, to Seller all items required to be delivered pursuant to Section 10.1.2, in form and substance reasonably satisfactory to Seller.

		(d) No Proceedings.  No Order shall be in effect which restrains, hinders or prohibits, or threatens to restrain, hinder or prohibit, the consummation of the Transactions and there shall not have been threatened in writing, nor shall there be pending,...

		(e) Legislation.  No Law shall have been enacted or proposed which prohibits or restricts the consummation of the Transactions or Purchaser’s purchase of the Company Interests.

		(f) Consents and Approvals.  All Consents from or of, any Governmental Authorities or other Persons necessary for Seller to make or obtain or which Purchaser considers desirable prior to the Closing in connection with consummation of the Transactions,...





		10.3 Satisfaction of Conditions



		Article 11  CREDIT SUPPORT

		11.1 Credit Support.

		11.1.1 No later than ten (10) Days after the Effective Date, Seller shall furnish and deliver to Purchaser a Letter of Credit or Guaranty in an amount equal to [_____________] dollars ($[_________]) to secure the obligations of Seller under this Agree...

		11.1.2 On the Firm Date, the Letter of Credit or Guaranty provided by Seller pursuant to Section 11.1.1 shall be increased to an amount equal to the sum of (a) the Termination Payment, plus (b) [_____________] dollars ($[_________]) to secure the obli...



		11.2 Draws on Credit Support

		11.3 One or More Letters of Credit

		11.4 One or More Guaranties

		11.5 Security is Not a Limit on Liability

		11.6 Release of Credit Support.

		11.6.1 The remaining balance of Credit Support required under Section 11.1.1, if any, shall be returned (to the extent provided as a Letter of Credit) and/or released (to the extent provided as a Guaranty) to Seller at the earlier of (a) the replaceme...

		11.6.2 The remaining balance of Credit Support required under Section 11.1.2, if any, shall be returned (to the extent provided as a Letter of Credit) or released (to the extent provided as a Guaranty) to Seller at the earlier of (a) if this Agreement...





		Article 12  Site security; RISK OF LOSS; Project warranty

		12.1 Project Site Security Plan.

		12.1.1 No later than three (3) months after the Effective Date, Seller shall develop a security plan for the Project, including the Site and the Project Assets (the “Project Site Security Plan”) which shall remain in place through Final Completion.  T...



		12.2 Risk of Loss

		12.3 Warranty.

		12.3.1 Defect Warranty.  Seller warrants to Purchaser (such warranty, the “Defect Warranty”) that all Work, including the design of the Project and including the Project Assets furnished, installed or otherwise performed by Seller or any Subcontractor...

		(a) shall be in compliance with the Scope of Work;

		(b) shall be in compliance with the Requirements;

		(c) shall be free from (x) any Defects including Defects in design, materials or fabrication or workmanship and (y) excessive wear and tear;

		(d) shall be new and of good and suitable quality when installed;

		(e) shall conform to the manufacturer’s requirements in all material respects; and

		(f) shall generally be fit for the purpose of generating electrical power when operated in accordance with Prudent Industry Practices.



		12.3.2 Project Warranty.  In addition to the Defect Warranty, Seller warrants directly to Purchaser that its services in managing and coordinating the Subcontracts for performance of the Work by the Subcontractors shall comply with the Requirements, P...

		12.3.3 Warranty Period

		12.3.4 Operating Personnel.  Notwithstanding the foregoing, prior to Final Completion, any adverse stress or damage to the Project Assets caused by operating personnel acting pursuant to the direction of Seller or its Subcontractors shall be the respo...

		12.3.5 Enforcement by Purchaser; Subcontractor Warranties

		12.3.6 Correction of Defects or Failure

		(a) Notice of Warranty Claim.  If Purchaser provides notice to Seller within a reasonable period after discovery that the applicable portion of any of the Work fails to satisfy the Warranty, during the Warranty Period, then Seller shall have a reasona...

		(b) Upon Seller’s Request.  Notwithstanding the foregoing, Seller may request Purchaser to perform all or any portion of Seller’s obligations with respect to any Warranty claim.  Upon such request, Purchaser may elect to perform such obligations in Pu...

		(c) Failure of Seller to Perform Warranty Work.  If Seller does not use its reasonable efforts to proceed to complete the Warranty Work, or cause any relevant Subcontractor to proceed to complete the Warranty Work, required to satisfy any warranty cla...

		(d) Replaced Components Demonstrations; Acceptance Tests.  If, during the Warranty Period, Seller changes, repairs or replaces any equipment, materials or other Project Assets (any such item changed, repaired or replaced, a “Component”) with a Compone...





		12.4  Post-Closing Obligations – Substantial Completion and Final Completion.

		12.4.1 Scope of Post-Closing Work.  Seller acknowledges and agrees that notwithstanding the Closing, it is responsible for causing the Project to achieve Substantial Completion by the Guaranteed Substantial Completion Date and Final Completion by the ...

		12.4.2 Delegation; Grant of Authority.  Subject to the limits of authority set forth in this Section 12.4.2, Purchaser hereby authorizes Seller to, and Seller hereby agrees to, act as Purchaser’s agent from the Closing Date until Final Completion for ...

		12.4.3 Limitation on Authority.  Notwithstanding anything to the contrary herein, absent prior written consent from Purchaser in its performance of the Post-Closing Work Seller shall have no authority to, and shall not (i) execute any change orders, (...

		12.4.4 Performance of the Post-Closing Work.

		(a) Seller shall represent itself as acting as the authorized representative of Company solely as to the Post-Closing Work in any communication or documents associated with Seller’s activities permitted under this Section 12.4.

		(b) Seller acknowledges and understands that the Project may be operational while Seller is undertaking the performance of the Post-Closing Work.  As a consequence, Seller covenants and agrees that the performance of the Post-Closing Work will be subj...

		(c) If Seller receives any notification (whether formal or informal) by any Governmental Authority related to the Project, the Company, or the Post-Closing Work, it shall within five (5) Business Days after receipt thereof, provide a copy of such noti...



		12.4.5 Disputes.  If Seller wishes to initiate any proceeding with any Person relating to any Project Contract in connection with the Post-Closing Work, and/or otherwise resolve any dispute under a Project Contract in connection with the Post-Closing ...

		(a) Seller shall provide Purchaser with ten (10) Business Days’ advance written notice of the initiation of any formal dispute resolution proceedings with any Person in connection with the Post-Closing Work and any Project Contract.

		(b) Seller shall provide a copy of any complaint, pleading, filing, settlement or similar document to Purchaser at least ten (10) Business Days prior to serving, filing or submitting the same to an arbitrator, court, respondent, or other relevant Pers...

		(c) Seller shall not resolve or settle any claim with any Person in connection with the Post-Closing Work or any Project Contract without the prior written consent of Purchaser.

		(d) If Seller receives or any claim (whether formal or informal) by any Person related to the Project, any Project Contract or the Post-Closing Work, it shall within five (5) Business Days after receipt thereof, provide a copy of such claim and any su...



		Article 13  REPRESENTATIONS AND WARRANTIES WITH RESPECT TO SELLER

		13.1 Organization, Authority and Validity.

		13.1.1 Seller is a [limited liability company] duly organized, validly existing and in good standing under the laws of the State of [_____] and authorized and registered to conduct business in the State of [____].  Seller has all requisite limited lia...

		13.1.2 Seller has all requisite [limited liability company] power and authority to execute and deliver this Agreement and the other Transaction Documents to which it is a party, to perform its obligations hereunder and thereunder and to consummate the...

		13.1.3 This Agreement has been duly executed and delivered by Seller and constitutes the legal, valid and binding obligation of Seller, enforceable against Seller in accordance with its terms, except as such enforceability may be limited by applicable...



		13.2 No Adverse Orders

		13.3 Solvency

		13.4 Proceedings

		13.5 Company Interests.

		13.5.1 Seller is the sole member of Company.  The Company Interests represent one hundred percent (100%) of the issued and outstanding membership interests of Company.  Seller owns and is the sole beneficial and record owner of one hundred percent (10...

		13.5.2 No other Person owns or has any interest in, or option or other right (contingent or otherwise), including any right of first refusal or right of first offer, to acquire the Company Interests or any equity or other ownership interest in Company...

		13.5.3 Company (a) has no subsidiaries and does not own, of record or beneficially, or control, directly or indirectly, any equity or other ownership interest in any Person (or any option, warrant, security or other right convertible, exchangeable or ...



		13.6 No Conflicts

		13.6.1 conflict with or result in any violation or breach of or default under (or constitute an event that, with notice or lapse of time or both, would constitute a default under), or give rise to a right of termination, cancellation, modification or ...

		13.6.2 result in any conflict with or violation or breach of or default under (or constitute an event that, with notice or lapse of time or both, would constitute a default under), or give rise to a right of termination, cancellation, modification or ...

		13.6.3 conflict with or result in a violation or breach of any term or provision of any applicable Law or Order; or

		13.6.4 result in the creation or imposition of any Lien upon the Project, any Project Asset or the Company Interests.



		13.7 Third Party Consents

		13.8 Legal Compliance

		13.9 No Brokers

		13.10 Financial Resources



		Article 14  REPRESENTATIONS AND WARRANTIES WITH RESPECT TO COMPANY & PROJECT

		14.1 Organization, Authority and Validity.

		14.1.1 Company is a limited liability company duly organized, validly existing and in good standing under the laws of the State of [_____] and authorized and registered to conduct business in the State of [_____].  Company has all requisite limited li...

		14.1.2 Company has all requisite limited liability company power and authority to execute and deliver the Transaction Documents to which it is a party, to perform its obligations thereunder and to consummate the Transactions.  The execution, delivery ...

		14.1.3 Upon execution and delivery of the Transaction Documents to which Company is a party, each such Transaction Document will constitute the legal, valid and binding obligation of Company, enforceable against Company in accordance with its terms, e...



		14.2 No Adverse Orders

		14.3 Solvency

		14.4 Proceedings

		14.5 Third Party Consents

		14.6 Books and Records

		14.7 Project Assets.

		14.7.1 Schedule 14.7 sets forth a true, correct and complete list of all of the Project Assets.

		14.7.2 Company has good, valid and marketable title, leasehold or easement interests, as applicable, to all of its Project Assets free and clear of any and all Liens (other than Permitted Liens).  There are no Assets that are held by Seller or any Aff...

		14.7.3 All items of tangible property constituting part of the Project Assets (a) have been maintained in accordance with Prudent Industry Practices for similar assets and the applicable Project Contracts, (b) are in good operating condition and repai...



		14.8 No Conflicts

		14.8.1 conflict with or result in any violation or breach of or default under (or constitute an event that, with notice or lapse of time or both, would constitute a default under), or give rise to a right of termination, cancellation, modification or ...

		14.8.2 result in any conflict with or violation or breach of or default under (or constitute an event that, with notice or lapse of time or both, would constitute a default under), or give rise to a right of termination, cancellation, modification or ...

		14.8.3 conflict with or result in a violation or breach of any term or provision of any applicable Law or Order; or

		14.8.4 result in the creation or imposition of any Lien upon the Project, any Project Asset or the Company Interests.



		14.9 Real Property Interests.

		14.9.1 Schedule 14.9.1 contains the legal descriptions of all Project Real Property in which Company has a fee, leasehold, easement or other real property interest (all pursuant to the Real Property Agreements). Except for Permitted Liens, the Project...

		14.9.2 (a) Company holds good, valid and marketable title or other rights in and to the Project Real Property through the Real Property Agreements, (b) true, complete and correct copies of each Real Property Agreement have been delivered to Purchaser,...

		14.9.3 The Project Real Property is in compliance with all conditions, restrictions, or requirements contained in the zoning ordinances, amendments thereto and the Company Permits, including, but not limited to, any applicable Permits as a prerequisit...

		14.9.4 The use proposed to be made of the Project Real Property in connection with the Project is authorized under applicable Law.  There are no zoning or other land use Proceedings (including condemnation proceedings), either instituted or planned to...

		14.9.5 Neither Company nor Seller has received any notice of any of the following, and none of the following events or conditions have occurred or currently exist: (i) any existing or threatened special Tax or special assessment to be levied against t...

		14.9.6 The Project Real Property is being maintained in all respects in accordance with applicable Law, and neither Company, the Real Property Agreement Counterparties nor Seller has received any notification that the Project Real Property is in viola...

		14.9.7 Except as set forth in any Real Property Agreements, there are no rents, royalties, fees or other amounts incurred, payable or receivable by Seller or Company in connection with the Project Real Property.

		14.9.8 As of the Closing Date, the Project Real Property described in Schedule 14.9.1 is all of the real property necessary to develop, construct, own, and operate the Project.  Such real property interests are sufficient in all respects to develop, i...

		14.9.9 As of the Closing Date, no portion of the Project Real Property on which Solar Panels or other improvements have been constructed is enrolled in the U.S. Department of Agriculture’s Conservation Reserve Program except as otherwise disclosed in ...



		14.10 Obligations; No Undisclosed Liabilities

		14.11 Tax Matters.

		14.11.1 Each of Seller and Company has timely filed all Tax Returns that each was required to file under applicable Laws and regulations with any Governmental Authority relating to the Project Assets, including the ownership, development and operation...

		14.11.2 All Taxes (including all sales and use Taxes) required to have been withheld and paid in connection with any amounts paid or owing to any employee, independent contractor, creditor, member, vendor, supplier or other third party with respect to...

		14.11.3 There are no Liens for Taxes upon any of the Company Interests or any of the Project Assets, including those related to, associated with or concerning the Project other than Liens for Taxes not yet due or delinquent.

		14.11.4 The Project Real Property is not, has not been, nor will it be after the Closing, subject to any rollback Taxes.

		14.11.5 Neither Seller, Company nor any Affiliate thereof has received (a) any written notice of any special assessments, levies or Taxes imposed or to be imposed affecting any of the Project Assets or Company, or (b) any written notice of any action ...

		14.11.6 No Tax ruling has been requested of or received from any Governmental Authority with respect to any Tax matter relating to the Project Assets or Company unless such ruling has been requested by Purchaser or its Affiliate.

		14.11.7 Seller  is not a foreign person as defined in Section 1445(f)(3) of the Code.

		14.11.8 Company does not have liability for the Taxes of any other Person as a transferee or successor, by Contract, or otherwise, and is not party to or bound by any Tax indemnity, Tax sharing, Tax allocation or similar agreement.

		14.11.9 Seller is a corporation for U.S. federal income tax purposes.  Company is and has been since formation, for U.S. federal income tax purposes, a disregarded entity of Seller, with Seller being the regarded parent of Company for U.S. federal inc...



		14.12 ITC Matters.23F

		14.12.1 No ITC, grant under Section 1603 of the American Recovery and Reinvestment Act of 2009 or other federal Tax credit or grant with respect to or in connection with the Project, any property or equipment included therein, or any electricity produ...

		14.12.2 None of the property comprising a part of the Project is imported property of the kind described in Section 168(g)(6) of the Code.  No grants have been provided by any Governmental Authority for use in connection with the Project, any property...

		14.12.3 The “construction” of the Project “began,” for purposes of Section 48 of the Code (including Section 48(a)(1) and Section 48(a)(6)) and as such terms are defined by Section 48 of the Code and the IRS Notices, in [2019].  Seller’s basis for thi...

		14.12.4 As of the Effective Date, the representations, warranties, and statements set forth in the Beginning of Construction Certificate (Effective Date) are true and correct.

		14.12.5 As of the Mechanical Completion Date, the representations, warranties, and statements set forth in the Beginning of Construction Certificate (Mechanical Completion Date) are true and correct.

		14.12.6 Not more than a de minimis portion of the Project Assets acquired pursuant to this Agreement that would otherwise be eligible for ITCs consist of used property.

		14.12.7 To Seller’s Knowledge, (a) no facts or circumstances exist that were not previously disclosed to Purchaser before the Effective Date that would cause the Project to be incapable of qualifying for, and producing or giving rise to, ITCs at a [__...

		14.12.8 Seller shall report any gain recognized on the sale of the Project as gain from the sale of property described in Section 1221(a)(1) of the Code for all federal, state and local income tax purposes and shall capitalize all costs with respect t...



		14.13 Contracts.

		14.13.1 Schedule 14.13.1 contains a true, complete and correct list of all Project Contracts.  Each Project Contract is in the name of the Company.  Other than the Project Contracts, there are no other Contracts that relate to, are associated with or ...

		14.13.2 Each Project Contract has been duly authorized and executed, is in full force and effect, and constitutes a legal, valid, binding and enforceable agreement as to all parties thereto, and will not be rendered invalid or unenforceable as a resul...

		14.13.3 Neither Company, nor to Seller’s Knowledge, any other Person (i) is in breach of or in default under any Project Contract, (ii) has indicated its intention to amend or terminate any Project Contract, or (iii) has made any claims against or sou...

		14.13.4 Company has timely paid in full all amounts due and payable by Company pursuant to any Project Contract.

		14.13.5 Company has delivered to Purchaser true, correct and complete copies of all Project Contracts and any amendments thereto.

		14.13.6 Company has not sold or transferred, agreed or committed to sell or transfer, or granted any options or rights to purchase electric power or Environmental Attributes in connection with or related to the Project.



		14.14 Legal Compliance

		14.15 Environmental Laws.

		14.15.1 Company has complied and is in compliance with all Environmental Laws affecting it, the Project and the Project Assets, and no action, suit, proceeding, hearing, investigation, charge, complaint, claim, demand or notice has been filed, commenc...

		14.15.2 The Project Real Property is in compliance with all Environmental Laws.  All environmental investigations, reports, studies, audits, tests, reviews, sampling, or other analyses conducted in relation to the Project Real Property or the Project ...

		14.15.3 Except as listed in Schedule 14.15.3, to Seller’s Knowledge no Hazardous Materials exist at, in, on or under, or have been Released nor is there a threat of Release at, on, into, under or from the Project Real Property.

		14.15.4 Neither Company nor, to Seller’s Knowledge, any other Person has used, stored, disposed of or Released, or caused or authorized any third party to use, store, dispose of or Release, any Hazardous Material in, on or under the Project Real Prope...

		14.15.5 Except as set forth on Schedule 14.15.5, to Seller’s Knowledge (a) no species listed as threatened, endangered, special status or similar categories under any Environmental Law, or as a candidate for such listings, or habitat for such species ...



		14.16 Permits.

		14.16.1 Schedule 14.16 lists all Company Permits that are required for the development and construction of the Project, the sale and transfer of the Company contemplated hereunder, and the use and operation of the Project as contemplated by this Agree...

		14.16.2 Except for ministerial permits customarily obtained by the construction contractor during the course of construction, as of the Firm Date and the Closing Date, Company has obtained and holds all Company Permits necessary for Company’s construc...

		14.16.3 Except as set forth on Schedule 14.16, Seller or Company has not (i) received any written notice of violation or other notification from any Governmental Authority or from any other Person, alleging that it has committed any act, or failed to ...

		14.16.4 Except as set forth on Schedule 14.16, Seller has no reason to believe that (i) any Company Permit related to the Project or the Company that has not yet been obtained will not be obtained upon due application therefor; (ii) any Company Permit...

		14.16.5 Seller has delivered to Purchaser a true, correct and complete copy of (a) each Company Permit issued and each application filed for Company Permits (the “Permit Applications”), (b) all material documents, reports and correspondence provided b...



		14.17 Solar Data

		14.17.1 Company owns and possesses all right, title, and interest in and to the Solar Data applicable to the Project Real Property and the Project, free and clear of any Liens;

		14.17.2 Neither Seller nor Company has received any notification of disputes with respect to any Solar Data;

		14.17.3 The Solar Data is not subject to any outstanding Order;

		14.17.4 No Person has assigned, transferred, or conveyed any interest in the Solar Data or the information contained therein in any manner that would impair Company’s exclusive ownership of and right to use the Solar Data from and after the Closing; and

		14.17.5 The Solar Data is complete and accurate in all respects.



		14.18 Insurance

		14.19 Conflicts of Interest

		14.20 Sufficiency of Assets

		14.21 Employee and ERISA Matters.

		14.21.1 Company does not employ and has never employed any employees.  Company has no Liabilities with respect to any employees of Seller or any of its Affiliates or any other individuals (including independent contractors, contract workers, leased em...

		14.21.2 Company does not sponsor, maintain, contribute to or have any obligation to contribute to, and since the date of its creation has never sponsored, maintained, contributed to or had any obligation to contribute to, any Employee Benefit Plan.  T...



		14.22 Guarantees

		14.23 Intellectual Property Rights

		14.24 Bank Accounts; Powers of Attorney

		14.25 Full Disclosure

		14.26 Brokers

		14.27 No Material Adverse Effect

		14.28 Financial Statements and Financial Data.

		14.28.1 Schedule 14.28.1 includes a copy of the audited annual financial statements of Company with fiscal years ending December 31, 20[_], and December 31, 20[_], and including a balance sheet, statement of equity, statement of income, and statement ...

		14.28.2 As of the Firm Date and as of the Closing Date, Seller has provided Purchaser with the latest unaudited annual financial statements of Company, including a balance sheet, statement of equity, statement of income, and statement of cash flows (t...

		14.28.3 The Financial Statements (including the notes thereto) (i) have been prepared in accordance with GAAP consistently applied throughout the periods covered thereby, (ii) present fairly the Assets, Liabilities and financial condition of Company a...



		14.29 Reports and Studies

		14.30 Support and Affiliate Obligations

		14.31 No Force Majeure.  No Force Majeure exists under this Agreement and no party to any Project Contract has provided notice of an event of force majeure under such Contract.



		Article 15  REPRESENTATIONS AND WARRANTIES WITH RESPECT TO PURCHASER

		15.1 Organization, Authority, Validity and Non-Contravention.

		15.1.1 Purchaser is a company duly organized, validly existing and in good standing under the laws of the State of organization of Purchaser.

		15.1.2 Purchaser has all requisite company power and authority to execute and deliver this Agreement and the other Transaction Documents to which it is a party, to perform its obligations hereunder and thereunder and to consummate the Transactions.  T...

		15.1.3 This Agreement has been duly executed and delivered by Purchaser and constitutes the legal, valid and binding obligation of Purchaser, enforceable against Purchaser in accordance with its terms, except as such enforceability may be limited by a...

		15.1.4 None of the execution and delivery by Purchaser of this Agreement or any of the Transaction Documents to which it is a party, the performance of the obligations of Purchaser hereunder or thereunder, nor the consummation of the Transactions by P...



		15.2 Solvency

		15.3 Sufficiency of Funds

		15.4 Brokers

		15.5 Acquisition Intent



		Article 16  ADDITIONAL COVENANTS

		16.1 Confidential Information.

		16.1.1 Each Party agrees to keep confidential and shall not disclose (a) the terms and provisions of this Agreement and (b) upon receipt from any other Party, any documentation or information (i) which is marked as “proprietary” or “confidential”, (ii...

		16.1.2 Notwithstanding Section 16.1.1, the Parties may grant access to the Confidential Information in accordance with the following terms:

		(a) Each Party may disclose Confidential Information to its Affiliates and the officers, directors, employees, advisors and counsel of such Party and its Affiliates; provided that any such Affiliate, officer, director, employee, consultant, advisor or...

		(b) The Parties may disclose Confidential Information to their contractors, subcontractors, representatives and agents whose access is necessary for the proper performance of the Parties’ respective duties and obligations under this Agreement and the ...

		(c) Each Party may also disclose Confidential Information to Lenders and potential Lenders and prospective and actual investors or owners of the Project or direct or indirect interests in Company so long as any such disclosure is subject to the writte...



		16.1.3 Notwithstanding anything to the contrary contained in this Section 16.1, the Parties shall have no obligation with respect to any Confidential Information which (a) is or becomes publicly known through no act of the receiving Party, (b) is appr...

		16.1.4 This terms and provisions of this Section 16.1 shall survive the termination or expiration of this Agreement.



		16.2 Press Releases

		16.3 Preserve Accuracy of Representations and Warranties; Notification

		16.3.1 Seller shall not be permitted to add, update, amend or supplement any Disclosure Schedule with respect to any development or matter occurring in, or relating to, any period on or prior to the Effective Date, or any matter caused by a breach or ...

		16.3.2 Seller shall not be permitted to add, update, amend or supplement any Disclosure Schedule with respect to Fundamental Representations or Tax Representations.

		16.3.3 Subject to Sections 16.3.1 and 16.3.2, Seller may update any Disclosure Schedule or propose a new Disclosure Schedule to reflect any fact, event or circumstance arising after the Effective Date provided such updated or new Disclosure Schedule w...

		16.3.4 Subject to Sections 16.3.1 and 16.3.2, as to any new Disclosure Schedules or any Disclosure Schedules which Seller seeks to update, as applicable, to reflect any facts, events or circumstances arising after the Effective Date and for which the ...

		(a) If the aggregate amount of the Material Economic Harm Damages (as reasonably determined by Purchaser) that would be caused by or result from all such new Disclosure Schedules and updates to existing Disclosure Schedules (the “Identified MEH Damage...

		(i) Such new Disclosure Schedules and updates to existing Disclosure Schedules shall be deemed to have amended this Agreement (including the appropriate Disclosure Schedules) and cured any misrepresentation or breach of Seller’s representations or war...

		(ii) The aggregate amount of Identified MEH Damages shall be deducted from the Purchase Price if the Closing otherwise occurs (such amount being the MEH Reduction).



		(b) If the aggregate amount of the Identified MEH Damages is equal to or greater than the MEHD Limit, then:

		(i) The corresponding Disclosure Schedules shall not be deemed added to this Agreement or otherwise amended, as applicable, Seller shall be deemed to have breached the corresponding Seller representations and warranties, and Seller shall, notwithstand...

		(ii) Purchaser may either (x) terminate this Agreement pursuant to Section 19.1.1 due to Seller’s failure to satisfy the Purchaser Closing Condition Precedent in Section 10.2.2(b) and seek recourse under Section 19.1.2, or (y) elect to waive Seller’s ...





		16.3.5 Notwithstanding anything to the contrary contained in this Section 16.3, if any new Disclosure Schedule or any update to a Disclosure Schedule is approved by Purchaser in writing pursuant to the express terms of this Agreement, such update to a...

		16.3.6 With respect to any updated or new Disclosure Schedules issued by Seller relative to Seller’s representation in Section 14.7.3, any associated Material Economic Harm Damages shall be determined by Purchaser without regard to any warranties, gua...

		16.3.7 For the avoidance of doubt, and notwithstanding anything to the contrary provided in this Agreement, Seller shall not be permitted to add, update, amend or supplement any Disclosure Schedule to include any Lien with respect to the Project Real ...



		16.4 Material Adverse Effect

		16.5 .  From the Effective Date until the Closing, Seller shall promptly inform Purchaser in writing of any event, occurrence, change or circumstance of which Seller is aware or of which Seller receives notice that has or could reasonably be expected ...

		16.5 Consents and Regulatory Filings.

		16.5.1 As promptly as practicable after the Effective Date (or by such date specified herein), Seller and Purchaser shall each make, or cause to be made, all filings and submissions required by applicable Law to be made by it, and obtain or cause to b...

		16.5.2 Seller and Purchaser shall file, when reasonably determined by Purchaser in order to meet the Closing and Firm Date conditions, the regulatory filing(s) to be made to FERC requesting approval under Section 203 [or Section 205] of the Federal Po...

		16.5.3 Nothing in this Agreement shall require Purchaser to accept any condition to, limitation on, or other requirement concerning the grant of approval or authorization by the [APSC/OCC] or FERC that, in Purchaser’s sole discretion is unacceptable t...

		16.5.4 Prior to any filing by Company with the FERC under Section 205 of the Federal Power Act to obtain market based rate authority for the Project, Seller shall coordinate with Purchaser and shall not cause or permit Company to make such a filing pr...



		16.6 Further Assurances

		16.7 Exclusivity



		Article 17  INDEMNIFICATION

		17.1 Indemnity by Seller

		(a) any inaccuracy in or breach of any representation or warranty made by Seller in this Agreement, in any other Transaction Document or in any Project Contract (other than with respect to any Defect or non-compliance with the Warranty that is covered...

		(b) any breach of, or failure to perform or fulfill, any covenant, agreement or obligation of Seller contained in this Agreement, any other Transaction Document or in any Project Contract (other than with respect to any Defect or non-compliance with t...

		(c) any fraud, gross negligence, intentional misrepresentation or willful misconduct by Seller in connection with this Agreement or the Transactions;

		(d) (i) any and all liability for Taxes to which the Project Assets or Company may be subject, assessed or otherwise encumbered with respect to any Pre-Closing Tax Period, (ii) any and all liability for Taxes of Seller or any of its respective Affilia...

		(e) any Transfer Taxes payable to, or imposed or assessed by, any Governmental Authority with respect to the Transaction as set forth in Section 18.6;

		(f) any Excluded Liabilities (it being acknowledged and agreed that this indemnity is separate and distinct from any indemnity associated with the breach of the representations and warranties in Section 14.10); and

		(g) any Losses asserted by a third party for property damage or personal injury to the extent arising out of the construction or development of the Project.



		17.2 Indemnity by Purchaser

		(a) any inaccuracy in or breach of any representation or warranty made by Purchaser in this Agreement or any other Transaction Document;

		(b) any breach of, or failure to perform or fulfill, any covenant, agreement or obligation of Purchaser contained in this Agreement or any other Transaction Document; and

		(c) any fraud, gross negligence, intentional misrepresentation or willful misconduct by Purchaser in connection with this Agreement or the Transactions.



		17.3 Claims for Indemnification

		17.4 Response Notice; Uncontested Claims

		17.5 Setoff.

		(a) In addition to all other remedies provided herein or available to a Party hereunder, each Party shall have the right to setoff any Agreed Amount or other sum owed to it and any Purchaser Indemnified Party or Seller Indemnified Party (as appropriat...

		(b) Any indemnification amounts owed to any Purchaser Indemnified Party pursuant to Section 17.1 or otherwise, shall be paid in Purchaser’s sole discretion: (i) by Seller; or (ii) by a draw upon the Credit Support.



		17.6 Survival; Limitation of Liability.

		(a) Subject to the terms of this Section 17.6, the representations, warranties, indemnities and agreements of Seller, Company and Purchaser contained in this Agreement are material, were relied upon by such Parties in entering into this Agreement and ...

		(b) Notwithstanding anything in this Agreement to the contrary:

		(i) the representations and warranties contained in this Agreement shall survive for twenty-four (24) months after the Closing Date, except that (A) the Fundamental Representations shall survive indefinitely and (B) the Tax Representations shall survi...

		(ii) No Party shall have any liability pursuant to Section 17.1(a) or Section 17.2(a), as applicable, until the aggregate Losses incurred by Purchaser Indemnified Parties or Seller Indemnified Parties, as the case may be, equals or exceeds two hundred...

		(iii) No Party shall have aggregate liability pursuant to Section 17.1(a) or Section 17.2(a), as applicable, in excess of thirty percent (30%) of the Purchase Price (the “Indemnity Cap”); provided, however, that the foregoing limitation shall not appl...

		(iv) No Party shall have liability for one or more breaches of Fundamental Representations or Tax Representations in excess of one hundred percent (100%) of the Purchase Price; provided, however, that the foregoing limitation shall not apply to claims...

		(v) NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY, THE PURCHASER INDEMNIFIED PARTIES OR THE SELLER INDEMNIFIED PARTIES (AS APPROPRIATE) FOR ANY EXEMPLARY, PUNITIVE, SPECIAL, INDIRECT, CONSEQUENTIAL, REMOTE, OR SPECULATIVE DAMAGES; PROVIDED, HOWEVER...





		17.7 Third Person Claims.

		(a) If any claim or demand in respect of which an Indemnified Party might seek indemnity under this Article 17 is asserted against such Indemnified Party by a Person other than a Party hereto (a “Third Party Claim”, excluding any audit, examination or...

		(b) If the Indemnifying Party notifies the Indemnified Party that it agrees to fully indemnify and defend the Indemnified Party against the Third Party Claim within the Third Party Claim Response Period, then the Indemnifying Party may assume the cond...

		(c) If (i) the Indemnifying Party fails to assume the defense of a Third Party Claim in accordance with Section 17.7(b) within the Third Party Claim Response Period, (ii) an Indemnified Party determines in good faith that an adverse determination with...

		(d) If the Indemnifying Party notifies the Indemnified Party that it acknowledges its obligation to indemnify and defend the Indemnified Party with respect to a Third Party Claim, or it is otherwise determined that the Indemnifying Party is obligated ...



		17.8 Amount of Losses

		17.9 Mitigation

		17.10 Exclusive Remedy



		Article 18  TAX MATTERS

		18.1 Tax Returns Due Prior to Closing

		18.2 Tax Returns Due After the Closing

		18.3 Refunds.

		18.3.1 Seller will be entitled to any credits and refunds (including interest received thereon), and all other revenue, but net of any fees, Taxes and other expenses incurred or payable by Purchaser in connection therewith, of Taxes paid by Seller in ...

		18.3.2 Except as provided in Section 18.3.1, Purchaser will be entitled to all refunds (including any interest received thereon) of Taxes in respect of the Project Assets arising after the Closing Date, all ITCs and all State Renewable Energy Incentives.



		18.4 Cooperation

		18.5 Further Assurances.

		18.5.1 Neither Seller nor any Affiliate of Seller, or any other direct or indirect owner of Company before the Closing Date, will engage in any action, fail to take any action, or cause or permit any other Person to take any action (excluding any acti...

		18.5.2 Purchaser and Seller shall, upon request, use their reasonable best efforts to obtain any certificate or other document from any Governmental Authority or any other person as may be necessary to mitigate, reduce or eliminate any Tax that could ...

		18.5.3 Purchaser and Seller shall, upon request, provide the other Party with all reasonable information that either Party may require with respect to any Tax reporting obligations of such Party in connection with the Transactions.



		18.6 Transfer Taxes

		18.7 Notice of Tax Audits/Claims

		18.8 Tax Setoff

		18.9 Tax Treatment of Purchase and Sale

		18.10 Tax Treatment of Certain Post-Closing Payments



		Article 19  DEFAULT AND TERMINATION

		19.1 Termination by Purchaser for Cause.

		19.1.1 The occurrence of any one or more of the following matters prior to the Closing constitutes a default by Seller under this Agreement (a “Seller Default”):

		(a) Seller, Guarantor, or prior to the Closing, Company, becomes insolvent or generally fails to pay, or admits in writing its inability or unwillingness to pay, its debts as they become due;

		(b) Seller, Guarantor, or prior to the Closing, Company, makes a general assignment for the benefit of its creditors;

		(c) Seller, Guarantor, or prior to the Closing, Company, commences or consents to any case, proceeding or other action (i) seeking reorganization, arrangement, adjustment, liquidation, dissolution or composition of Seller, Company or Guarantor, or Sel...

		(d) any case, proceeding or other action against Seller, Guarantor, or prior to the Closing, Company, is commenced (i) seeking to have an order for relief entered against Seller, Company or Guarantor as debtor, (ii) seeking reorganization, arrangement...

		(e) the breach of any Fundamental Representation or Tax Representation made by Seller;

		(f) Seller attempts to assign, convey or transfer this Agreement or any interest herein without Purchaser’s prior written consent;

		(g) Seller does not achieve Mechanical Completion by the Mechanical Completion Deadline;

		(h) Seller does not satisfy the Purchaser Closing Conditions Precedent in accordance with the terms of Article 10 by the Mechanical Completion Deadline;

		(i) Seller does not achieve Substantial Completion by the Substantial Completion Deadline;

		(j) Seller does not achieve Final Completion by the Final Completion Deadline;

		(k) Seller fails to post Credit Support in accordance with Article 11;

		(l) the occurrence of any Change of Control; or

		(m) the material breach of any representation or warranty made by Seller on or as of the Effective Date, or Seller fails to observe or perform any other material covenant, agreement, obligation, duty or provision of this Agreement or any other Transac...



		19.1.2 Upon the occurrence of a Seller Default, Purchaser may terminate this Agreement and the other Transaction Documents to which it is a Party by providing written notice of such termination to Seller, and within ten (10) Days thereafter, Seller sh...



		19.2 Termination by Seller for Cause.

		The occurrence of any one or more of the following matters prior to the Closing constitutes a default by Purchaser under this Agreement (a “Purchaser Default”):

		(a) Purchaser or, following the Closing but prior to Final Completion, Company, becomes insolvent or generally fails to pay, or admits in writing its inability or unwillingness to pay, its debts as they become due;

		(b) Purchaser or, following the Closing but prior to Final Completion, Company, makes a general assignment for the benefit of its creditors;

		(c) Purchaser or, following the Closing but prior to Final Completion, Company, commences or consents to any case, proceeding or other action (i) seeking reorganization, arrangement, adjustment, liquidation, dissolution or composition of Purchaser or ...

		(d) any case, proceeding or other action against Purchaser or, following the Closing but prior to Final Completion, Company, is commenced (i) seeking to have an order for relief entered against Purchaser or Company as debtor, (ii) seeking reorganizati...

		(e) the breach of any Fundamental Representation made by Purchaser herein;

		(f) Purchaser does not satisfy the Seller Closing Conditions Precedent by the Mechanical Completion Deadline; or

		(g) the material breach of any representation or warranty made by Purchaser on or as of the Effective Date, or Purchaser fails to observe or perform any other material covenant, agreement, obligation, duty or provision of this Agreement or any other T...





		19.3 Failure of Certain Conditions Precedent

		19.4 Termination Under Article 2



		Article 20  NOTICES

		20.1 Notices

		(a) To Purchaser:

		(b) To Seller, at:



		20.2 Effectiveness of Notices



		Article 21  DISPUTE RESOLUTION – aRBITRATION

		21.1 Dispute Resolution Procedures

		(a) In the event of a Dispute between Purchaser and Seller, the Parties will refer the Dispute to a panel consisting of a senior executive of Purchaser and Seller, with authority to decide or resolve the Dispute, for review and resolution, by deliveri...

		(b) Such senior executives shall meet within fifteen (15) days after delivery of a Dispute Notice and shall negotiate in good faith in an effort to resolve the Dispute.  All discussions, offers, counteroffers, data exchanges, proposed agreements and o...

		(c) If, for any reason, a Dispute has not been resolved in writing within forty-five (45) days after delivery of the Dispute Notice, Purchaser or Seller shall resolve any Dispute via binding arbitration pursuant to the Commercial Arbitration Rules of ...

		(d) The arbitration shall be conducted by a panel of three (3) arbitrators.  Each of Purchaser and Seller shall select one (1) arbitrator within fifteen (15) days after the receipt of the demand.  Within fifteen (15) days after the selection of the se...

		(e) The place of arbitration shall be Oklahoma City, Oklahoma.  The arbitration proceedings shall be held in the English language.

		(f) Time is of the essence for any arbitration under this Agreement.  As a result, the Parties agree that unless they mutually agree to extend this deadline, the arbitration hearing shall take place within 150 days of filing and awards or decisions re...

		(g) Except as to the extent FERC has primary or exclusive jurisdiction over the subject matter of the action or proceeding, the Parties hereby irrevocably submit to the in personam jurisdiction of the state and federal courts located in Oklahoma Count...

		(h) If any Dispute between Seller and Purchaser or any Dispute between Purchaser and any Subcontractor involve common issues of law or fact, upon request of Purchaser (a) Seller’s senior management shall participate in negotiation discussions between ...

		(i) By agreeing to arbitration pursuant to this Section 21.1, the Parties do not intend to limit their ability to seek and obtain interim or emergency relief as provided in the Rules (including Emergency Measures of Protection) or deprive the courts i...



		21.2 Continuation of Work

		21.3 Confidentiality of Arbitration; Confidential Settlement Context

		21.4 Attorney’s Fees

		21.5 Exception for Interim or Emergency Relief



		Article 22  MISCELLANEOUS

		22.1 Successors and Assigns

		22.2 Waiver

		22.3 Entire Agreement; Amendments; Attachments

		22.4 Severability

		22.5 Governing Law

		22.6 Section Headings

		22.7 Counterparts

		22.8 No Third Party Beneficiaries

		22.9 No Recourse to Affiliates

		22.10 Enforcement of Agreement

		22.11 Time of the Essence

		22.12 Costs

		22.13 No Partnership

		22.14 WAIVER OF JURY TRIAL







