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Definitions 

Except in those certain instances where the context states another meaning, the following terms, when 
used in this Request for Proposals document, shall have the meanings below. These Request for Proposals 
definitions do not supplant the definitions used in the Form Asset Purchase Agreement attached to this 
Request for Proposals.     

“Accredited Capacity” means capacity that meets the resource adequacy requirements as determined 
in accordance with SPP Planning Criteria. 

"APA” means an Asset Purchase Agreement to acquire all property and rights and certain project 
assets associated with a project for a Generation Facility.  

“Bid” means one offer made in response to the Request for Proposals. A Bid may consist of one (1) or 
multiple Projects at a single Site. The Projects in a Bid may consist of a single Generation Facility 
technology or multiple Generation Facility technologies.  

“Bidder” means a single legal entity submitting one or more offers in response to the Request for 
Proposals. 

“Capacity” means the quantity of electric power produced by a Generation Facility at a point in time, 
as measured in kilowatts or megawatts in alternating current (“AC”).  

“Closing Date” means the date on which the definition of “Closing” in the APA is satisfied.  

“Commercial Operation” means the status of a Generation Facility that has commenced producing 
electrical energy or Capacity for sale, excluding electrical energy produced during trial or test periods.  

“Commission” when used in the singular means the Oklahoma Corporation Commission.  

“Commissions” means collectively the Oklahoma Corporation Commission and the Arkansas Public 
Service Commission. 

"Energy Storage” means a Generation Facility that can store electrical energy from an electricity 
transmission grid for up to several days and can then send the stored energy back to the same 
transmission grid without greater than 15% loss of energy content.     

“Generation Facility” means an existing resource capable of supplying electric power along with all 
existing associated Balance of Plant, components, accessories, and instruments, as well as all 
equipment utilized to interconnect to SPP.  
 
“Integrated Marketplace” means SPP’s Energy and Operating Reserve Markets and the Transmission 
Congestion Rights Markets. 

“IRP” unless otherwise noted, shall refer to OG&E’s 2021 Integrated Resource Plan found here: 
https://ogeenergy.gcs-web.com/static-files/6fd094d7-f7d6-4dae-8ec9-7482d0071a34.  

“Majority Ownership” means voting control of more than 50 percent of all ownership interests in a 
Project.   

https://ogeenergy.gcs-web.com/static-files/6fd094d7-f7d6-4dae-8ec9-7482d0071a34
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“Minority Ownership” means ownership interests in a Project, but with 50 percent or lower voting 
control of all ownership interests.   

“Permits” means all permits, exemptions, variances, registrations, licenses, certifications, 
authorizations, inspections, approvals, and consents required from any governmental authorities. 

“Project” means a Generation Facility with a completed interconnection agreement to the SPP 
transmission network and that has achieved Commercial Operation as of the Bid submission date.  
Projects eligible for this Request for Proposals must have a primary fuel type other than coal or fuel 
oil. 

“Proposed Operating Period” means the length of time after the Closing Date during which the Project 
is proposed to continue producing Capacity for OG&E. For the purpose of Bid evaluation, the Proposed 
Operating Period can be of any duration.    

“Site” means parcel(s) of real property on which the Project is located having a single interconnection 
position.  

“SPP” means the Southwest Power Pool, the nonprofit regional transmission operator providing 
transmission services to OG&E and other utilities across Midwestern and Southwestern states. 
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1 2022 OG&E Existing Capacity Request for Proposals Overview 
This document constitutes a Request for Proposals ("RFP") from qualified parties to supply Generation 
Facility(ies) to Oklahoma Gas and Electric ("OG&E" or "the Company"), a subsidiary of OGE Energy Corp. 
This RFP will be administered in a fair, just, and reasonable manner consistent with Commission rules for 
competitive procurements Oklahoma Administrative Code (“OAC”) 165:35-34 (“Commission Rules”). All 
communications will be governed by the process discussed in Section 2.1 to ensure fair and equitable 
treatment for all Bidders.  

A high-level summary of this RFP is provided in Table 1.   

Table 1: RFP Summary 
Attribute Requirement 
Minimum Capacity Minimum of 50 megawatts (“MW”) of nameplate Capacity per Bid. Bid 

may represent multiple Generation Facilities at a Site to sum to the 
minimum capacity requirement.  

Maximum Capacity Maximum of 1,500 MW of nameplate Capacity per Bid. Multiple 
Generation Facilities at a Site cannot exceed the maximum Capacity.   

Closing Date OG&E requires transaction Closing Dates between January 1, 2023, and 
May 1, 2025, with a preference for earlier dates within that range.  

Fuel Type Projects that utilize coal or fuel oil as their primary fuels are not eligible 
in this RFP. All other fuel types for Projects are eligible. 

Contract Type APA 
Ownership Bids can provide OG&E with Minority Ownership or Majority Ownership, 

up to and including complete ownership.  
Location Within SPP with preference for OG&E’s service territory. 

 
A Technical Conference will be held as part of the process to finalize the RFP. Bidders are encouraged but 
not required to attend the Technical Conference to provide comments and/or questions on the draft RFP. 
Comments and feedback on the draft RFP are also encouraged to be submitted to OG&E via email in 
advance of the Technical Conference. All feedback received will be considered in establishing the final 
RFP. The Technical Conference will be held from 10:30 AM to 12:00 PM Central Prevailing Time (“CPT”) 
on July 12, 2022. Interested parties may request meeting details by sending an email to 
ExistingCap2022RFPComm@oge.com. OG&E will respond with meeting call-in information to requests 
received by July 11, 2022. Meeting materials displayed by OG&E at the Technical Conference will be 
posted on-line after the conference. 

The schedule for this RFP is provided in Table 2; OG&E reserves the right to change the schedule at any 
time and at its sole discretion. 

Table 2: Schedule for OG&E Existing Capacity RFP 
Item Date 
Draft RFP Issue Date June 21, 2022 
Draft RFP Technical Conference July 12, 2022 
RFP Final Issue Date (expected) July 21, 2022 
Questions Deadline August 16, 2022 
Notice of Intent to Bid Due Date August 19, 2022 

mailto:ExistingCap2022RFPComm@oge.com
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Item Date 
Bid Due Date August 25, 2022 
Bid Opening Day1 August 26, 2022 
Selection of Projects for Negotiation (expected) October 26, 2022 
Complete Negotiations (expected) December 2, 2022 

 
The terms and conditions of this RFP may, at any time, be changed, postponed, withdrawn, and/or 
canceled, including any requirement, term, or condition of this RFP, any and all of which shall be without 
any liability to OG&E. All changes to the schedule will be posted under “Current Opportunities” at 
https://www.oge.com/wps/portal/ord/who-we-are/supplierscontractors (“RFP Website”). OG&E will 
endeavor to notify all participants who have filed a timely Notice of Intent to Bid of any such cancellations, 
modifications, or schedule changes that are made prior to the Bid due date. However, it is Bidder’s 
responsibility to monitor the RFP Website. OG&E will have no responsibility for failing to notify Bidders of 
any changes, postponements, withdrawals, and/or cancellations.   

2 RFP Process and Requirements 

This section outlines the communication requirements and Bidder requirements related to this RFP. 

2.1 Communication Requirements 

All communications regarding the RFP, other than Bid submissions, should be directed to: 
ExistingCap2022RFPComm@oge.com. Any unsolicited direct contact with employees or representatives 
of OG&E RFP evaluation team concerning this RFP is not allowed and may constitute grounds for 
disqualification. See Section 2.2 for instructions regarding Bid submission. 

 Questions 

2.1.1.1 Questions to OG&E 
Prospective Bidders are encouraged to submit questions about this RFP on or before the deadline for 
submission of questions listed in the schedule. All questions, and responses to those questions, will be 
posted to the RFP Website within five (5) business days after receipt of the question to the best of OG&E’s 
capabilities. Questions submitted will not be treated as confidential, and the question and answer may be 
shared for the benefit of other interested parties via the RFP Website. However, Bidder names will not be 
included in question and answer material posted to the RFP Website. OG&E’s objective in posting these 
questions and answers is to ensure that all Bidders have equal access to information that may be 
potentially relevant to their Bids.  

Should OG&E determine it is necessary to provide confidential information to provide necessary 
information for Bidders, then Bidders wishing to receive responses to such questions will be required to 
sign the Mutual Nondisclosure Agreement (in Appendix B) and receive a counter-signed copy of that 

 
1 In compliance with the Commission Rules, Bids shall be opened virtually and participants, as indicated in section 
165:35-34-3 (d) (1) (B) of the Commission Rules, may attend and monitor the opening of the Bids. Attendees will be 
required to register in advance. 

https://www.oge.com/wps/portal/ord/who-we-are/supplierscontractors
mailto:ExistingCap2022RFPComm@oge.com
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agreement from OG&E before receiving the OG&E question response. The determination of whether 
confidential treatment is required will solely be at the discretion of OG&E.   

2.1.1.2 Questions to Bidders 
Following the submission of Bids, OG&E may request clarification and additional information from Bidders 
at any time during the evaluation process. Responses shall be considered part of the Bid and treated in 
accordance with Section 2.2.7. Bidders that do not respond promptly to such information requests or do 
not provide adequate information may be eliminated from further consideration or have the information 
in their Bid(s) modified by OG&E to produce a reasonable and appropriate evaluation. Bidders may not 
alter their Bid(s) in response to requests for additional information. 

 Notice of Intent to Bid 

Notice of Intent to Bid (“NOI”) is mandatory for Bids to be accepted. Submittal of NOI does not bind 
Bidders to submit a Bid; however, submittal of a Bid does require that a NOI has been submitted by the 
NOI due date. Bidders must submit a NOI for each Bid planned to be made by midnight, CPT on the date 
prescribed on the RFP schedule provided in Table 2 in Section 1. The NOI form is included as Appendix A 
and is to be submitted via email to ExistingCap2022RFPComm@oge.com. Receipt of the NOI will be 
confirmed via email from OG&E to the Bidders. After receipt of the NOI, Bidders will be provided an 
anonymous identification code for the Bidder and each Site to include in their Bid Summary Form(s) which 
will be shared with authorized parties at the Opening Day for Bids. This identification code should also be 
used to name all Bid files submitted as detailed below. 

The NOI Form is found in Appendix A. There is no fee payable to OG&E for submitting NOI(s) or Bid(s) for 
this RFP. However, Bidders are solely responsible for all costs they incur in preparation of their Bid(s) and 
participation in this RFP process. 

2.2 Bid Submittal Requirements 

This section outlines the content and form requirements for all Bids submitted in response to this RFP.  
Bids that do not all include the information requested in this section will be ineligible for further evaluation 
unless the information requested is not applicable or relevant to a given Bid.  

 Mutual Nondisclosure Agreement 

Each Bidder is required to submit a signed Mutual Nondisclosure Agreement (Appendix B) with its Bid(s). 
A single Mutual Nondisclosure Agreement from a Bidder will cover all potential Bids from that Bidder. 
OG&E will return by email a counter-signed copy of each appropriately completed Mutual Nondisclosure 
Agreement to the Bidder within five (5) business days. Bidders who completed a Mutual Nondisclosure 
Agreement as part of the question and answer part of this RFP process (per Section 2.1.1.1) should submit 
that signed agreement with their Bid(s) 

 Bid Summary Form 

Each Bidder must include a Bid Summary Form (Appendix C) providing the following information about 
the Bid(s): Offered Nameplate Capacity, State (Location) and Date Capacity is Available. 

 

mailto:ExistingCap2022RFPComm@oge.com
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Bidders should utilize the identification code(s) from the NOI confirmation in the appropriate fields on the 
Bid Summary Form and should further name the file(s) submitted to OG&E using the naming conventions 
that will be provided in the NOI confirmation. Appendix C will be the only file shared with attendees at 
the Bid Opening. 

 Bid Narrative 

Each Bid must include a written discussion submitted as an Adobe PDF document that includes responses 
for each of the following topics. The narrative topics should be organized under the following 11 headings, 
with each heading beginning on a separate page. The narrative discussion should be as concise as feasible 
while being thorough. 

If multiple Bids are submitted for a single Site or Project, with each Bid using the same individual 
Generation Facility technologies or the same combination of Generation Facility technologies, Bidders can 
either submit a single narrative covering all Bids or separate narratives for each Bid. This option is offered 
to reduce administrative burdens on Bidders, and OG&E will not penalize, or reward Bidders based on the 
number of narrative files they submit.  

1. Summary of Bid, including overview of technical specifications.  
 This section should include a high-level discussion of the Generation Facility 

technology(ies) including a description of the equipment (e.g., prime mover, primary 
and back-up fuels (if any), balance of system), its performance and maintenance 
history, all major operating agreements and warranties, its remaining useful life and 
Proposed Operating Period, and any unique features associated with the Project 
design as well as a description of Site control.  If the Proposed Operating Period is less 
than 30 years from the Closing Date, include a description of any potential actions 
that would enable the Generation Facility to operate up to 30 years from the Closing 
Date. 

 Please limit the summary to three (3) pages. 
 

2. Operations and Maintenance (“O&M”) Plan.   
 In the plan write-up, include a brief discussion and separately provide copies of all 

O&M agreements and other material, existing agreements to be assumed in full or in 
part by OG&E or retained by the Bidder if OG&E is not being offered Majority 
Ownership. Services provided under such agreements, including any limitations on 
the operations of Project equipment should be clearly specified. Irrespective of 
whether O&M agreements will be assumed by OG&E, summarize O&M practices 
including historic and projected future annual and periodic ongoing expenditures2 
required to keep the Project in good working order (for the Proposed Operating 
Period) consistent with prudent utility practices. Also, describe any major 
maintenance of the Project that has occurred in the past five (5) years and that is 
planned before the Closing Date. Provide tables with the service and outage history 

 
2 Because Bidders will include quantitative information on past and expected future O&M costs in Forms H and I of 
the bid attribute forms, this summary should be narrative in nature and does not need to repeat detailed data 
provided with forms.  
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for the Project. Also, include safety information for the Project consistent with the 
types of information requested for the Bidder’s other Generation Facilities in item 
#10 below.  

 
3. Risk Mitigation Plan 

 Provide a summary including mitigating risks posed by natural disaster, extreme 
weather, physical threats and cyber threats and vulnerabilities as well as the hazards 
from the primary and back-up fuel supply and other routine operational aspects of 
the Project.  

 
4. Ownership Structure.  

 Include a detailed discussion of the Project’s ownership, identifying all current owners 
of any form of Project equity and their extent of voting control and characterizing all 
current debt instruments and any other credit support associated with the Project.  

 Provide copies of all relevant debt agreements pertaining to the Project. 
 If Bidder is offering less than full equity ownership in the Project, describe the extent 

of ownership and operational control being offered to OG&E and identify other 
owners and their expected roles in Project operations.  

 If there is an existing Generation Facility(ies) at the Site that will not be part of the 
Project submitted in response to this RFP, describe such Generation Facility(ies), its 
current and planned future ownership, and, as applicable, how it will be contractually 
separated from the Project.  

 If Bidder is relying on a guarantor for credit support, the summary should describe 
the corporate relationship between Bidder and guarantor, as well as a statement 
regarding the proposed guarantor’s willingness to provide a guarantee acceptable to 
OG&E.  

 
5. Impact on Local Economic Conditions.  

 Summarize how local stakeholders have been, and will continue to be, engaged in the 
Project. Indicate historic and expected impacts of the Project on the local economy 
within OG&E service territories in Oklahoma and/or Arkansas. Factors which may be 
considered include use of local materials and other resources including fuels, use of 
local labor and subcontractor firms and other sources of jobs for the OG&E customer 
base, tax benefits, or other benefits accruing to OG&E customers. Please focus on 
future benefits to local communities over the entire Proposed Operating Period.  

 
6. Impact on Environmental Conditions  

 Describe the environmental effects of Project operation (including fuel delivery and 
use) on wetlands, terrestrial environment (wildlife, including avian protection), 
aquatic environment (including fish and aquatic organisms), threatened and 
endangered species protection, agricultural areas, corridors needed to connect to the 
transmission grid, state-designated scenic byways, visual landscape and visibility 
impacts, archaeological and historical sites, landmarks and sensitive areas, noise 
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impacts, transportation impacts including Federal Aviation Administration impacts, 
and any other identified impact. 

 Discuss air permitting (if applicable) including equipment emissions rates, air permit 
limits, status of air permit and necessary emissions equipment needed to meet 
permitting limits.  

 Provide copies of environmental impact statements for the Project. 
 

7. Site, Permit, and Fuel Delivery Descriptions, including operational permits, land cost and Site 
control status for all necessary uses, and undisturbed access.  
 Please include copies of pertinent land lease or other Site control agreements with 

the submission. If the Bidder has neither ownership of the Site nor Site control for the 
entire Proposed Operating Period, include a description of how Site control will be 
extended for that duration. 

 Include a map showing the location of all major Generation Facility equipment within 
the Site and the point of interconnection to SPP. For the point of interconnection, 
label with a name such as an existing substation or switchyard. 

 Also describe all licenses and Permits required to operate the Project and the status 
of any required renewals of licenses and Permits.  

 Include a discussion of zoning issues and existing and planned land uses in all 
directions surrounding the Site.  

 As pertinent, include a description of the fuel delivery plan and copies of all 
agreements related to delivery and use of primary and back-up fuels. 

 
8. Transition Schedule.  

 Please clearly specify the expected Closing Date for OG&E to acquire the Project or 
an ownership stake therein. 

 Provide a detailed schedule with critical path milestones for the Project that includes 
activities from the period of selection as a winning Bidder to the Closing Date. Please 
make the schedule consistent with major activities delineated in the Form APA, such 
as Pre-Closing Filings identified in Article IV, to the extent feasible.  

 
9. Project Organization and Management. Please include the following in this section:  

 Provide an organizational chart for the Project that identifies the management 
structure and responsibilities. That chart or another chart should include the key 
management personnel, titles, and lines of responsibility or reporting requirements 
for the Project team. If the Bidder will be retaining Majority Ownership of the Project, 
also describe if and how the organization chart will change after the Closing Date. 

 For each of the participating organizations, provide brief statements listing specific 
experience of the firm. 

 Document the contractual relationship between the Bidder organization and all 
additional participants or vendors. Indicate the status of any arrangements between 
the Bidder and vendors and any bankruptcies of the Bidder or vendors that have 
occurred in the past five (5) years. 
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 Provide resumes of the important management and support staff dedicated to the 
Project and identify how long they have worked on the Project.  

 
10. Operational and Ownership Experience for Generation Facilities. Bidders are required to 

demonstrate experience and capability to successfully operate and maintain the Project until 
the Closing Date and to transfer the Project or an ownership stake therein in full working 
order to OG&E on that date. If the Bidder will be retaining Majority Ownership of the Project 
after the Closing Date, it should describe its experiences working as an equity partner in the 
operation of similar Generation Facilities.  
 Provide profiles of at least one (1) and no more than three (3) similar, operational 

Generation Facilities in which the Bidder has been involved. As feasible, OG&E prefers 
profiles of Generation Facilities that have an ownership structure similar to what is 
being proposed by Bidder for OG&E. Include the following information as part of each 
profile:  

• Name of the Generation Facility      
• Location of the Generation Facility       
• Generation Facility nameplate Capacity, technology(ies), and fuel(s)  
• Purchasing utility or other entity 
• Bidder equity ownership share (if retained) 
• Commercial operation date  
• Fuel acquisition and management summary 
• Average capacity factor of the Generation Facility over its entire term of 

operation    
• Average availability factor of the Generation Facility over its entire term of 

operation 
• Bidder’s role  
• Any environmental violations      

 Describe experience within the SPP Integrated Marketplace that is relevant to this 
RFP. 

 Provide copies of report material related to safety of operations, including reports on 
reportable injuries; instances of accidents, injuries, or fatalities; lost workday injuries; 
loss of operations due to safety issues; etc. at the Project. Also, summarize relevant 
safety information from other Generation Facilities currently owned or maintained 
by the Bidder.      

 Describe Bidder's commitment to safety of operations including any operating 
practices designed to encourage safety commitments.  

 
11. Brief Narrative Summary of any Changes Sought to Form APA.  Bidders should provide a brief 

narrative explanation of and rationale for changes sought to the APA. This is in addition to the 
redline mark-up of the Form APA.  

To maintain confidentiality of the Bids, Bidders are asked to label their files with the identification code 
provided in response to the NOI, and the files should be named consistently with the conventions 
established in the Bid Summary Form. This same naming convention should apply to the appendix forms 
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submitted. No individual file submitted should be larger than 10 MB. If multiple narrative files are 
submitted for a Bid, please separate the files into Volume I, Volume II, etc. to conform to the maximum 
file size.   

 Bid Certification and Attribute Forms 

Each Bidder must submit a Certification and Authorization Form available in Appendix D. Bidder can 
submit a single Appendix D file identifying all Bids it is offering. 

Bidders must complete and submit a set of Microsoft Excel (“MS Excel”) Bid Attribute Forms available in 
Appendix E and listed in Table 3. These forms will contain essential information about each Bid, and a 
separate set of forms and related information must be submitted with each Bid. 

Table 3: Bid Attribute Forms 

Form ID Form Title 
Form A Bidder Contact Information 
Form B Project Description  
Form C Generation Facility Technical Description 
Form D SPP Capacity Accreditation 
Form E Historic Monthly Electricity Production 
Form F Expected Monthly Electricity Production 
Form G Operational Information: Historic and Expected Availability Profile 
Form H Historic Annual Data for Cost, Performance, and Permitting 
Form I Expected Annual Data for Cost, Performance, and Permitting 
Form J Historic Monthly Fuel Consumption (if applicable) 
Form K Fuel Plan (if applicable) 
Form L Environmental Impact: Historic Air Emissions 
Form M Environmental Impact: Expected Air Emissions Rates 
Form N Ownership Information 
Form O Bid Pricing 
Form P Summer and Winter Historical EFORd3 

 

To maintain confidentiality of the Bids, Bidders are asked to label their files with the identification code 
provided in response to the NOI and the Bid files should be named consistently with the conventions 
established in the Bid Summary Form.  

 Additional Required Attachments to Bids  

In addition to the Bid narrative and all forms specified in Appendices A through F, please provide the 
information described in this section. Bidders should use the identification code provided in response to 
the NOI along with “Attachment” for each item submitted. 

i. A copy of Bidder's completed SPP transmission interconnection agreement (if applicable). 
 

 
3 See Section 3.3.2 of this RFP for more information on EFORd. 
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ii. MS Excel spreadsheet with hourly output of electrical energy (in megawatt-hours [“MWh”]) from 
the Project for the most recent 12-month period. If the Project achieved Commercial Operation 
within the past year, provide hourly electricity output since Commercial Operation. Please denote 
periods of planned and unplanned maintenance on a tab of the spreadsheet. 
 

iii. If applicable, reactive power capability curve and an indication of maximum reactive power 
productive and absorptive capability (include as MS Excel attachment). 
 

iv. Audited financial statements for the last three (3) years for Bidder and guarantor (if applicable). 
If audited financial statements are not available, provide unaudited financial statements with 
Chief Financial Officer (“CFO”) attestation. If financial statements are consolidated, provide stand-
alone financial statements with CFO attestation for Bidder and any guarantor. 
 

v. Rating reports from the S&P, Moody’s, or Fitch agencies for prior 36 months as attachments.  

 Redline of Form APA  

A model Form APA is attached in Appendix F. Bidders are responsible for reviewing all terms and 
conditions specified in the APA and taking their terms and conditions into consideration in developing 
their Bids. While Bidders are expected to provide a reasonable redline related to technical aspects and 
the proposed Project ownership stake and structure of their Bid(s), OG&E has a strong preference and 
expectation for no to minimal other changes to the proposed commercial terms and conditions in the 
Form APA.  

The file naming conventions used for the APA redline should follow the same conventions used for other 
forms. Bidders can provide a single APA redline covering all of their Bids, unless their redline would differ 
based on the characteristics (e.g., Generation Facility technology) of their Bids.     

 RFP Submission 

All Bid submissions are required to be sent electronically to ExistingCap2022RFPBids@oge.com: Please 
note this is a separate email address from that used for other RFP communications. OG&E will not accept 
paper copies of Bids, nor Bids delivered other than through the provided Bid email address. After Bids are 
opened on OG&E’s Bid Opening Day, Bidders will receive a confirmation of receipt from OG&E’s bid email 
address. Bidders should contact OG&E’s bid email if a confirmation is not received within one (1) business 
day after OG&E’s Bid Opening Day.  

Bidder will bear the risk of any failure of Bidder to submit all required information, including forms and 
attachments, by the Bid due date, as required by this RFP. Bids not delivered in accordance with the 
requirements of this RFP are untimely and may be eliminated from consideration in this RFP. Bids that do 
not include all information, forms, and attachments required by this RFP may be considered non-
conforming and rejected on that basis. Bids submitted in response to this RFP will become the property 
of OG&E. At the conclusion of the process, all Bids will either be archived or destroyed. 

 Confidentiality of Response 

Bids submitted in response to this RFP, and any contracts resulting from this RFP, will be treated as 
confidential. Nonetheless, Bidders should be aware that information received in response to the RFP may 

mailto:ExistingCap2022RFPBids@oge.com
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be subject to review by applicable regulatory agencies. Information submitted in response to the RFP may 
become subject to federal or state laws pertaining to public access to information as a result of any 
reviews conducted by the aforementioned agencies. As such, Bidders should clearly designate all sensitive 
information as “Confidential.” Except as required by regulatory reviews, OG&E will use reasonable efforts 
to avoid disclosure of such confidential information to persons other than those involved with the 
evaluation, selection, and any subsequent negotiations. 

 Regulatory Bid Opening Summary 

The Bid Summary Form will be used during virtual Bid Opening, which is scheduled for August 26, 2022. 
This form will be viewable to the Commission Staff, Attorney General’s Office representative, and non-
competitive stakeholders in attendance at the Bid Opening.   

As discussed in Section 2.2.2, the Bid Summary Form must contain information about the Bid(s) submitted 
that will be used for tracking and identifying the Bid(s) throughout the evaluation process. To maintain 
confidentiality, all Bidders submitting the required NOI will be provided a unique identification code or 
codes for use on their Bid Summary Form(s). It is the Bidder’s responsibility to utilize this/these 
identification code(s) on the Bid Summary Form(s). OG&E will not be responsible for any release of 
information regarding Bids due to Bidder failure to utilize the identification code(s) provided.  

2.3 Validity of Bids 

Bids shall remain valid for the entire evaluation period and, should OG&E elect to seek pre-approval from 
the Commission or Commissions, through the entire period of proceedings of the Commission or 
Commissions. During these periods, Bids shall be considered as irrevocable and may not be modified, 
except as agreed upon in mutual negotiations between the Bidder and OG&E in the post evaluation 
period. 

2.4 Bidder Selection  

All Bids will be evaluated as per the Bid evaluation process described in Section 3. Each Bidder selected to 
move on to negotiations will be required to provide comprehensive information regarding its selected 
Project(s). Examples of such documentation may include real property inventories, additional details on 
vendor relationships and current staffing, further documentation of Permit renewals and other renewals 
required prior to the Closing Date, insurance information, ownership and financing data, and internal and 
external assessments of the performance of individual Generation Facilities at the Site.  

2.5 Limitation of Liability  

Neither this RFP nor any other aspect of this solicitation shall create an agency, partnership, joint venture, 
or co-tenancy relationship among the members of the OG&E evaluation team or any other entities 
involved in the development or administration of this RFP, nor any other relationship or liability beyond 
those (if any) explicitly adopted in writing and executed by authorized representatives of OG&E and/or 
the appropriate entity. Neither OG&E nor any other persons or entities involved in the RFP administration 
and evaluation shall be liable for any act or omission. Neither this RFP nor any other aspect of this 
solicitation creates or is intended to create third-party beneficiaries hereunder. In no event will OG&E or 
participating RFP entities be liable to any person for special, incidental, punitive, exemplary, indirect, or 
consequential damages or lost profits, whether by statute, in tort or contract or otherwise. 
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3 Bid Evaluation 

3.1 Introduction 

The OG&E RFP evaluation team and its authorized agents will evaluate the Bids to determine which, if 
any, have the potential to provide the most economical, reliable, and viable alternatives for OG&E’s 
customers. OG&E will use an evaluation process with three (3) components including a threshold 
evaluation, a non-price (qualitative) evaluation, and a price (quantitative) evaluation. Only those Bids 
found to have satisfied the threshold RFP requirements will be evaluated based on the identified 
qualitative and quantitative criteria. OG&E may select the top-ranking Bid based on the combined 
qualitative and quantitative score from among Bids received or may select multiple bids to comprise a 
portfolio able to satisfy OG&E’s need. Qualitative and quantitative factors will be considered 
simultaneously. The total weighting of quantitative factors will be 70%, and the total weighting of 
qualitative factors will be 30%. 

3.2 Threshold Evaluation  

OG&E will review each Bid to determine whether it satisfies the threshold criteria including compliance, 
completeness, operational and interconnection status, Site control, and Bidder financial capability. The 
completeness review will ensure that the Bid follows the guidelines set forth in the RFP, includes all 
information required for a more thorough review, and is provided in the required format and sequence.   

At OG&E’s sole discretion, any Bid deemed materially incomplete, non-compliant, or technically or 
financially deficient may be excluded from further consideration. OG&E reserves the right to request that 
any Bidder clarify questions or provide additional information regarding that Bidder’s Bid(s) to resolve 
deficiencies identified in the threshold evaluation.  

The criteria to be considered in the threshold evaluation are listed below: 

• Capacity: OG&E will consider each of the following capacity requirements: 
o Minimum: 50 MW of nameplate Capacity per Bid 
o Maximum: 1,500 MW of nameplate Capacity per Bid 
 

• Closing Date for OG&E: Capacity must be available to satisfy OG&E’s resource adequacy 
obligations starting between January 1, 2023, and May 1, 2025.  
 

• Contract Type: OG&E will consider only APA Bids for the transfer of ownership of existing 
Generation Facility(ies) to OG&E. Such Generation Facilities can be located at a Site with other 
existing Generation Facility(ies). 
 

• Product Type: OG&E will consider Generation Facilities that:  
o Are capable of being accredited as capacity according to SPP Planning Criteria Section 7. 
o Utilize primary fuels other than coal or fuel oil. Generation Facilities that use coal or fuel 

oil as their primary fuel are not eligible in this RFP. 
 

• Location: Projects must be interconnected with the SPP transmission system. 



  2022 OG&E EXISTING CAPACITY RFP 
UPDATED 10/21/2022 

Page 16 

 
• Transmission Interconnection Status: The Project must have a completed interconnection 

agreement with SPP effective prior to the Bid submission date or must be an Existing 
Generating Facility within SPP as defined in SPP Open Access Transmission Tariff Attachment 
V4.  
 

• Operational Status: The Project must reach Commercial Operation before the Bid submission 
date. 
 

• Property Site Control: Bidders must demonstrate Site control through ownership, executed 
land leases, easements, rights-of-way, and/or other instruments of conveyance and that such 
control extends or can be readily extended for the entire Proposed Operating Period.   
 

• Bidder Financial Capability: Bidders must demonstrate financial strength and credit 
worthiness as a counter-party consistent with their proposed ownership obligations up to and 
following the Closing Date.  
 

• Completeness: Bids must be complete, including all forms, attachments, and other required 
information, and must in all other respects also comply with RFP requirements. 

 
• Unconditional: Bids are not conditioned upon any significant contingencies that are 

reasonably within the control of the Bidder, apart from any requested edits to the Form APA 

To expedite the evaluation timeline, the threshold evaluation may, at OG&E’s sole discretion, be 
conducted simultaneously with the qualitative and quantitative evaluations. 

3.3 Non-Price (Qualitative) Evaluation Criteria (30% in aggregate) 

OG&E will consider the following three (3) qualitative criteria in evaluating each Bid. These are not 
incorporated into the quantitative evaluation (see Section 3.4 of this RFP) of each Bid. 

1. Contract Risks, Costs, and Benefits (8%) 
2. Overall Project Characteristics and Risks (17%) 
3. Community and Environmental Impacts (5%) 

The qualitative criteria and sub-criteria are summarized in Table 4.   

Table 4: Summary of Qualitative Evaluation Criteria 
Criteria Sub-Criteria Maximum Points 

Available 
Contract Risks, Costs, and 
Benefits (8%) 

Firm Price 2 
Contract Assignment 2 
Form APA Redline 4 

 
4 Existing Generating Facility is defined on page 10 of SPP Open Access Transmission Tariff Attachment V. 
https://opsportal.spp.org/documents/studies/SPP%20Tariff%20Attachment%20V%20Generator%20Interconnectio
n%20Procedures.pdf  

https://opsportal.spp.org/documents/studies/SPP%20Tariff%20Attachment%20V%20Generator%20Interconnection%20Procedures.pdf
https://opsportal.spp.org/documents/studies/SPP%20Tariff%20Attachment%20V%20Generator%20Interconnection%20Procedures.pdf
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Criteria Sub-Criteria Maximum Points 
Available 

Overall Project Characteristics 
and Risks (17%) 

Capacity Security 6 
O&M and Protection against Risks 3 
Closing Date, Transition Schedule, and Site 
Control 

3 

Bidder Experience and Financing Capability 3 
Fuel Delivery 2 

Community and Environmental 
Impacts (5%) 

Community Impacts 3 
Environmental Impacts 2 

Total Points 30 
 

 Contract Risks, Costs, and Benefits (8%) 

Contract risks, costs, and benefits will be assessed based on the extent to which pricing is firm and without 
major dependencies or contingencies and/or the cost containment measures effectively limit cost risk for 
OG&E customers over the Proposed Operating Period, with preference for longer periods.  

For contract assignment or other obligation transfer of existing Permits, easements, leases, fuel supply 
agreements, O&M agreements, warranties, or other contracts, OG&E will consider the terms and 
conditions associated with such assignment from copies of the relevant contracts. Assignment provisions 
will be assessed in the context of the proposed Project ownership stake being offered to OG&E and the 
Proposed Operating Period.   

Additionally, Bids will be assessed on the extent to which the Bidder accepts all terms and conditions of 
the Form APA. OG&E has a strong preference and expectation for no to minimal changes to the proposed 
terms in the Form APA apart from those applicable to the specific technical characteristics of the Project 
and the OG&E ownership stake and structure being proposed by the Bidder. 

 Overall Project Characteristics and Risks (17%) 

Each Project will be assessed for its technical and Capacity characteristics, historic and expected O&M and 
safety over its lifetime, and the risks associated with its fuel supply and continued operation as well as the 
surety of long-term Site control, how soon OG&E can acquire the Project, and the capabilities of the Bidder 
to successfully continue to operate and maintain the Project until the Closing Date and partner with OG&E 
if it will retain an ownership stake in the Project.  

For this criterion, OG&E will evaluate factors including: 

• Capacity Security: OG&E will consider security of the Accredited Capacity credit for the Project 
based on current SPP Planning Criteria and will also consider the potential for changes to SPP 
Planning Criteria. Bidders should provide their capacity accreditation for both summer and winter 
seasons according to SPP. Additionally, Bidders should provide the most recent five (5) years of 
historical Equivalent Forced Outage Rate demand (“EFORd”) by season (Summer Season – June 
1st through September 30th and Winter Season – December 1st through March 31st). To inform 
OG&E’s assessment of long-term accreditation, Bidders should also indicate expected 
degradation in Accredited Capacity qualification over time and a recommended augmentation 
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schedule and associated costs as well as equipment warranties where applicable.  Bidders should 
provide information regarding the type of interconnection service and SPP deliverability 
assessments which have been performed for the Project.  

 
• O&M and Protection against Risks: Projects will be assessed on projected performance over the 

Proposed Operating Period, including the ability of the Project to continue operation in extreme 
hot and cold weather temperatures, during hail storms and other extreme weather events, an 
assessment of the Project lifetime expectations (i.e., useful asset life). Projects with demonstrable 
longevity at consistent levels over time are preferred as are Projects with longer Proposed 
Operating Periods. OG&E’s review will consider the Project’s impact to OG&E’s overall resiliency 
to physical and cyber threats and vulnerabilities.  
 

• Closing Date, Transition Schedule, and Site Control: OG&E prefers Projects with a Closing Date 
earlier within its January 1, 2023, to May 1, 2025, acquisition range for this RFP. Bidders must also 
include a detailed and realistic schedule to transition the proposed ownership stake and any 
associated obligations in the Project to OG&E by the Closing Date. Preferences will be given to 
Bidders with outright ownership of the proposed Site or that have long-term rights under leases 
or easements that ensure control of the land for all necessary uses, undisturbed access, rights to 
receive adequate fuel supply, and flexibility for Project modifications for the Proposed Operating 
Period. If land use and associated rights at the Site do not yet extend for that entire period, the 
demonstrated surety with which the Bidder can obtain extensions in those rights will be assessed.  
 

• Bidder Experience and Financing Capability: Bidders are required to demonstrate experience, 
organizational structure, and management capability to successfully operate and maintain the 
Project until the Closing Date, including meeting all requirements of SPP and all governmental 
authorities having jurisdiction. If OG&E is not acquiring full ownership of the Project at the Closing 
Date, Bidders will also be assessed on their demonstrated ability to work as a long-term equity 
partner in the operation of similar Generation Facilities. Bidders must also demonstrate their 
ability to finance operation of the Project for all periods through which they will retain any 
ownership stake.  
 

• Fuel Delivery: For Generation Facilities requiring a fuel, OG&E prefers Bids demonstrating a secure 
and reliable fuel supply, including for any back-up fuels to be used. Preferences will be given for 
Projects able to demonstrate reliable, secure fuel supply for longer periods. For Generation 
Facilities that do not require a fuel such as those powered by solar or wind, OG&E expects to 
evaluate this sub-criterion as if there are no fuel delivery risks.  

 Community and Environmental Impacts (5%) 

OG&E has a preference for Projects with a Site location in OG&E’s service territory in Oklahoma or 
Arkansas. OG&E also values several other local and community factors. Bidders will be assessed on 
expected impacts on the local economy over the Proposed Operating Period, which may include factors 
such as jobs for the OG&E customer base, use of local materials and subcontractor firms, tax benefits, or 
other benefits accruing to OG&E customers. Benefits of longer duration are preferred. Information on 
how the Project has provided tangible local benefits to date will help substantiate descriptions of expected 
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future benefits to local areas. Bidders should also describe how the environmental, health, and safety 
interests of communities near the Project have been considered during project construction and 
operation.   

For environmental impacts, air emissions per MWh of electrical energy output will be evaluated based on 
data provided by the Bidder and industry standards for comparable technologies. Projects will also be 
assessed for expected ecological impacts from their Sites and the equipment used therein over the 
Proposed Operating Period.  

3.4 Price (Quantitative) Evaluation Criteria (70%) 

All Bids will be evaluated on price and operational performance factors in the quantitative evaluation 
through simulation of the impact of the Bid on the costs paid by OG&E’s customers.  

OG&E will evaluate all Bids based on the expected customer impact resulting from detailed simulation 
modeling utilizing scenarios and sensitivities similar to those described in the OG&E 2021 IRP. The analysis 
will be conducted for a 30-year evaluation time horizon and will account for the cost and dispatch 
characteristics of the Project’s expected energy dispatch of Generation Facilities in the SPP Integrated 
Marketplace under a range of potential market conditions. If the Proposed Operating Period is less than 
30 years, OG&E will utilize reasonable modeling assumptions for periods between (i) the end of the 
Proposed Operating Period, and (ii) the end of the 30-year evaluation time horizon. The Net Present Value 
of Customer Cost (“NPVCC”) will be developed using a weighted combination of asset performance in the 
Base (40%), High Gas (25%), Low Gas (25%), and Energy Evolution (10%) cases.  

4 General Terms and Conditions  

4.1 Publicity  

Any publicity giving reference to this RFP and any matters related thereto, whether in the form of press 
releases, brochures, photographic coverage, or verbal announcement, is prohibited and shall not be made 
without the specific written approval of OG&E.  

4.2 Governing Law / Dispute Resolution / Arbitration 

This RFP shall be governed by, interpreted under and construed and enforced in accordance with the laws 
of the State of Oklahoma, without regard to any conflict of laws principles thereof that would call for the 
application of the law of any other jurisdiction. 

In the event of any dispute relating to this RFP, the parties shall first attempt to resolve the dispute via 
informal discussions including discussions between the parties’ respective senior executives. If those 
efforts fail to resolve the dispute then the parties agree that they shall resolve any dispute relating to this 
RFP via binding arbitration to be conducted by a panel of three (3) arbitrators pursuant to the Commercial 
Arbitration Rules of the American Arbitration Association (“AAA”) then in effect (the “Rules”), as amended 
herein.  All such disputes shall be finally settled by binding arbitration in accordance with these provisions. 

The place of arbitration shall be Oklahoma City, Oklahoma. The arbitration proceedings shall be held in 
the English language. 
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Time is of the essence for any arbitration under this RFP. As a result, the parties agree that unless they 
mutually agree to extend this deadline, the arbitration hearing shall take place within 150 days of filing 
and awards or decisions rendered within 180 days; provided that the arbitration panel may extend such 
deadlines in its sole reasonable discretion, and failure by the arbitrators to conclude the arbitration 
hearing or make such award or decision within the foregoing deadlines shall not invalidate such arbitration 
hearing, award or decision. The award of the arbitrators shall be accompanied by a reasoned award. The 
awards or decisions rendered via arbitration as provided in these provisions shall be final and binding 
upon the parties. 

The parties hereby irrevocably submit to the in personam jurisdiction of the state and federal courts 
located in Oklahoma County, Oklahoma, and agree that any such court shall have sole and exclusive 
jurisdiction to enter all such orders as may be necessary or appropriate to enforce and/or to confirm any 
ruling or decision or any award rendered by the arbitration panel, including orders directing interim 
measures, interim awards, or Emergency Measures of Protection (as defined in the Rules) under the Rules. 

By agreeing to arbitration, the parties do not intend to limit their ability to seek and obtain interim or 
emergency relief as provided in the Rules (including Emergency Measures of Protection) or deprive the 
courts identified in this RFP of their jurisdiction to enforce or confirm any interim or emergency relief 
granted under the Rules or issue any other order in aid of arbitration proceedings and the enforcement 
of any award. The arbitration panel shall have the authority to award damages for the failure of any party 
to respect orders directing emergency, temporary or preliminary relief issued in accordance with the 
Rules. The requirement to submit disputes to negotiation as discussed above shall not apply if, and to the 
extent, that there exists an imminent threat of irreparable injury to a party and that party seeks and 
obtains interim or emergency relief in accordance with the Rules in response to such threat.   

Except as may be required by law, neither a party nor the arbitration panel may disclose the existence, 
content or results of any arbitration hereunder without the prior written consent of the parties. In 
addition, all negotiations, discussions, offers, counteroffers, data exchanges, proposed agreements and 
other communications between the parties in connection with negotiations or other Dispute resolution 
procedures shall be Confidential Information. Without limiting the preceding sentence, all such 
communications shall be deemed to be in the context of attempting to settle a disputed claim and shall 
not be construed as an admission or agreement as to the liability of any party, nor be admitted in evidence 
in any related arbitration, litigation or other adversary proceeding.  

The arbitration panel shall award to the prevailing party, if any, as determined by the arbitration panel all 
of its reasonable attorneys’ fees and costs and all of its “costs and fees”.  For purposes of this section 
“costs and fees” means all reasonable pre-award expenses of the arbitration, including the arbitration 
panel’s fees, administrative fees, travel expenses, out-of-pocket expenses such as copying and telephone, 
court costs, witness fees and attorneys’ fees.  
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Appendix A: Notice of Intent to Bid Form 

 
Bidder Company Name: ______________________________________________________ 
 
Project Site Name: __________________________________________________________ 
  

Contact Person Information 
Name   

Title/Position   

Mailing Address   

Telephone Number   

Email Address   

Project Size:  
Nameplate Total Capacity (in MWAC): __________________________________________________  
Technology and Nameplate Capacity (in MWAC) of Generation Facility 1: 
_________________________________________________________________________________ 
Technology and Nameplate Capacity (in MWAC) of Generation Facility 2 (if 
applicable):_______________________________________________________________________ 
Technology and Nameplate Capacity (in MWAC) of Generation Facility 3 (if 
applicable):_______________________________________________________________________ 
Please attach additional sheets if more than three Generation Facilities are included with this Bid. 
 

 
Project Location (city, state):_________________________________________________________  
SPP Interconnection Point: __________________________________________________________ 
SPP Generation Interconnection Number: ______________________________________________ 

 
Commercial Operation Date(s) (Month-Day-Year): _______________________________________ 
Expected Closing Date of full or partial acquisition by OG&E (Month-Day-Year): _______________   
Proposed Operating Period (Years and Months after Closing Date): __________________________   

 
Authorized Signature: ______________________________________________________________  
 
Printed or Typed Name of Signer: ____________________________________________________ 
 
Title: ______________________________________________ Date: ________________________  

 
Bidders should send the completed Notice of Intent to Bid Form to 
ExistingCap2022RFPComm@oge.com 

mailto:ExistingCap2022RFPComm@oge.com
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Appendix B: Mutual Nondisclosure Agreement 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application. Opening this RFP document through a web browser may limit the ability to see the attached 
files.  
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Appendix C: Bid Summary Form 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application. Opening this RFP document through a web browser may limit the ability to see the attached 
files.  
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Appendix D: Certification and Authorization Form 

A Bid will be considered incomplete unless all required signatures are provided  
 
The undersigned certifies that they are an authorized officer or other authorized representative of the 
Bidder, and further certifies that:  

1. The Bidder has reviewed this RFP, and has investigated and familiarized itself with respect to all 
matters pertinent to this RFP and its Bid(s); 

2. The Bidder has obtained all requisite internal approvals from its organization, parent company, 
and/or affiliates necessary to submit its Bid(s); 

3. The Bidder’s submission is provided in compliance with all applicable federal, state, and local laws 
and regulations, including antitrust and anti-corruption laws; 

4. The Bidder accepts that confidential information about its Bid(s) might be shared with any 
members of the evaluation team, negotiation team, or regulatory agencies; and 

5. The individual signing below hereby represents and warrants that they are duly authorized to 
execute and deliver this/these Bid(s). 

Violation of any of the above requirements may be reported to the appropriate government authorities 
and shall disqualify the Bidder from the RFP process.  

The undersigned further certifies that the prices, terms, and conditions of the Bidder’s Bid(s) are valid and 
shall remain valid the entire evaluation period and should OG&E elect to seek pre-approval from the 
Commission or Commissions, through the entire proceedings of the Commission or Commissions. Bids 
shall be considered as irrevocable and may not be modified, except as agreed upon in mutual negotiations 
in the post evaluation period. 

The undersigned further certifies that they have personally examined and are familiar with the 
information submitted in this/these Bid(s) and all attachments and appendices thereto, and based on 
reasonable investigation, including inquiry of the individuals responsible for obtaining the information, 
the submitted information is true, accurate, and complete to the best of the undersigned’s knowledge 
and belief.   
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The undersigned understands that a false statement or failure to disclose material information in the 
submitted Bid(s) may be punishable as a criminal offense under applicable law. The undersigned further 
certifies that its Bid(s) is/are on complete and accurate forms as provided without alteration of the text. 
The undersigned further understands and agrees to the provisions of this RFP related to confidential 
information, and consents to the limited exchange and sharing of confidential information related to the 
Bidder’s Bid(s) as described in this RFP. 

 

 
_______________________________________  
Bidder Company Name  
  

 

_______________________________________  
Signature of Bidder or  
Bidder’s Authorized Representative  
 
 
_______________________________________  
Print or Type Name of Signer 
 
 
_______________________________________  
Title of Signer 
 
 
_______________________________________  
Project Site Name(s)  
 
 
_______________________________________  
Date  
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Appendix E: Bid Attribute Forms 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application. Opening this RFP document through a web browser may limit the ability to see the attached 
files. 
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Appendix F: Form Asset Purchase Agreement 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application. Opening this RFP document through a web browser may limit the ability to see the attached 
files. 
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MUTUAL NONDISCLOSURE AGREEMENT 
 


This Mutual Nondisclosure Agreement (“Agreement”) is made by and between Oklahoma 
Gas and Electric Company (“OG&E”), its subsidiaries and affiliates, located at 321 N. Harvey, 
Oklahoma City, Oklahoma 73102 and ____________ (“______”), located at _______________.  
For purposes of this Agreement, both OG&E and _______ are in a position to have access to 
Confidential Information which will be disclosed from one party (“Disclosing Party”) to the other 
party (“Recipient”). This Agreement is effective as of the later of the two signatures set forth below 
(“Effective Date”). 


WHEREAS, each Disclosing Party possesses certain information which is either non-
public, confidential, or proprietary in nature (hereinafter referred to as “Confidential 
Information”); and 


WHEREAS, each Recipient is willing to receive disclosure of the Confidential Information 
pursuant to the terms of this Agreement for the purpose of ____________. 


THEREFORE, in consideration for the mutual undertakings of each Disclosing Party and 
each Recipient under this Agreement, the parties agree as follows: 


1. Definitions. 


As used in this Agreement, the term “Confidential Information” means all information, 
data and experience, whether of a legal, technical, business, engineering, operational or economic 
nature, not generally known to the public, proprietary in nature, or which would constitute a trade 
secret under the U.S. Uniform Trade Secrets Act, which is used, developed, or obtained pursuant 
to this Agreement and or supplied to or obtained by Recipient from Disclosing Party relating to 
business and/or research and development efforts, including without limitation, research, results 
of research, findings, products, proposals, formulas, test results, product development, discoveries, 
processes, designs, drawings, engineering studies, marketing reports, financial information, 
technical information, know-how, technology, prototypes, ideas, inventions, improvements, data, 
files, information relating to the supplier and customer identities and lists, accounting records, 
business and marketing plans, marketing reports, method of doing business, and all similar 
information, and all copies and tangible embodiments thereof (in whatever form or medium).   
Confidential Information may be either the property of Disclosing Party or information provided 
to Disclosing Party by a corporate affiliate of Disclosing Party or by a third party. 


As used in this Agreement, the term “Recipient” shall include the respective employees, 
officers, directors and Representatives of each Recipient, and all affiliates, subsidiaries, and related 
companies of each Recipient. 


As used in this Agreement, the term “Representatives” includes any third parties retained 
by a Recipient for the purpose of providing professional advice (including, without limitation, 
attorneys, accountants, consultants, bankers, and financial advisors), services (including, without 
limitation contractors and subcontractors), and/or for temporary administrative, clerical, or 
programming support. 
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As used in this Agreement, the term “Need to Know” means that the Confidential 
Information is essential for each Recipient or its Representatives to perform their responsibilities 
in connection with the purposes of this Agreement. 


 


2.  Exclusions.  Confidential Information does not include information that: (a) is or becomes 
available to the public through no breach of this Agreement; (b) was previously known by either 
Recipient without any obligation to hold it in confidence; (c) is received from a third party free to 
disclose such information without restriction; (d) is independently developed by either Recipient 
without use of Confidential Information of Disclosing Party; (e) is approved for release by written 
authorization of either Disclosing Party, but only to the extent of and subject to such conditions as 
may be imposed in such written authorizations; (f) is required by law or regulation to be disclosed, 
but only to the extent and for the purposes of such required disclosure as determined by an opinion 
of counsel; or (g) is disclosed in response to a valid order of a court or other governmental body 
of the United States or any of its political subdivisions, but only to the extent of and for the 
purposes of such order; provided, however, that each Recipient will first notify Disclosing Party 
of the order and permit Disclosing Party to seek a protective order or other appropriate remedy 
and/or waive compliance with the provisions of this Agreement. 
 
3.  Recipient's Obligations. 
 


A.  Each Recipient agrees that the Confidential Information is to be considered 
confidential and proprietary to Disclosing Party, and each Recipient shall hold, maintain and treat 
the same in confidence and trust, shall not disclose to any unauthorized entity or person, and shall 
not use the Confidential Information for any unauthorized purpose.  The Confidential Information 
can and will only be used for the purposes of the business, potential business discussions, and 
authorized purposes between each Disclosing Party and Recipient.  The Recipient: (i) will not use 
the Disclosing Party’s Confidential Information for any reason other than the purpose for which it 
was given; (ii) will not reverse engineer, disassemble, decompile, or design around Confidential 
Information without the Disclosing Party’s written consent; (iii) will not disclose, give access to, 
or distribute any of the Disclosing Party’s Confidential Information to any third party, except to 
the extent expressly authorized in writing by the Disclosing Party; and (iv) will take reasonable 
security precautions (which will be at least as protective as the precautions it takes to preserve its 
own Confidential Information of a similar nature) to keep the Disclosing Party’s Confidential 
Information confidential. The Confidential Information shall only be disclosed to each Recipient’s 
employees, officers, directors, or Representatives with a specific Need to Know.  Each Recipient 
will advise their respective employees, officers, directors or Representatives who gain access to 
Confidential Information of their obligations regarding the Confidential Information.  Each 
Recipient will not disclose, publish, or otherwise reveal any of the Confidential Information 
received from Disclosing Party to any other party whatsoever except with the specific prior written 
authorization of Disclosing Party.   
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B.  Confidential Information furnished in tangible form shall not be duplicated by 
either Recipient except for purposes of this Agreement.  Each Recipient shall, within twenty (20) 
days of a written request by Disclosing Party, return all Confidential Information received in 
written or tangible form, including copies, or reproductions or other media containing such 
Confidential Information, or, if so directed by Disclosing Party, destroy all such Confidential 
Information. Recipient shall also, within ten (10) days thereafter, certify in writing that it has 
satisfied all obligations with respect to destruction. 


 
4. Ownership of Confidential Information.  All Confidential Information (including copies 
thereof) shall remain the property of the Party so disclosing, and shall be returned to that Disclosing 
Party after the Recipient’s need for it has expired, or upon the request of that Disclosing Party, and 
in any event, upon termination of this Agreement.  
 
5. Term and Termination.  This Agreement shall terminate two (2) years from the Effective 
Date of this Agreement. This Agreement may be terminated at any earlier date by mutual written 
agreement of the parties.  However, the termination of this Agreement shall not relieve either party 
of the obligations imposed by this Agreement with respect to Confidential Information disclosed 
prior to the effective date of the termination of this Agreement and the provisions of Sections 3, 4, 
5, 6 and 9 of this Agreement shall survive the termination of this Agreement for a period of  five (5) 
years from the date of its termination,  provided that the obligations of the parties with respect to 
trade secrets shall continue for the maximum period allowable under applicable law. 
 
6.  No License or Warranty.  Nothing contained herein shall be construed as granting or 
conferring any patent, copyright, trademark, or other proprietary rights, by license or otherwise, in 
any Confidential Information disclosed hereunder.  With exception of the warranty contained 
herein, no other warranties of any kind are given for the Confidential Information disclosed under 
this Agreement.  Neither party makes and representation or warranty as to the accuracy or 
completeness of any of the Information that may be disclosed, furnished or otherwise made 
available hereunder, and each of the parties agrees that neither party shall have any liability to the 
other party or any of its Representatives resulting from any use of the Information of or disclosed 
by or on behalf of the other party.  Neither party shall have any obligation to the other party for 
any action such other party may take or refrain from taking based on or otherwise attributable to 
any information (whether or not constituting Information) disclosed, furnished or otherwise made 
available to such other party hereunder. 
 
7.  Governing Law and Equitable Relief.  This Agreement shall be governed and construed 
in accordance with the laws of the State of Oklahoma, and each Recipient consents to the exclusive 
jurisdiction of the state courts located therein for any dispute arising out of this Agreement.  Both 
parties agree that an impending or existing violation of any provision of this Agreement would 
cause such Disclosing Party irreparable injury for which it would have no adequate remedy at law, 
and that such Disclosing Party will be entitled to seek immediate injunctive relief prohibiting such 
violation without the posting of bond or other security, and/or seek specific performance of 
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Recipient’s obligations under this Agreement.  Such rights of each Disclosing Party are to be in 
addition to any remedies otherwise available to Disclosing Party at law or in equity. 
 
8. Final Agreement.  This Agreement constitutes the entire agreement between the parties 
with respect to Confidential Information disclosed or learned in connection this Agreement and 
supersedes all prior and contemporaneous agreements or commitments between the parties related 
or relating thereto, whether electronic, oral, or written. No waiver of any provision of this 
Agreement will be effective unless it is in writing and signed by the party making that waiver, and 
no such waiver will constitute a waiver of any other provisions or of the same provision on another 
occasion. This Agreement may not be modified except by a separate written agreement signed by 
duly authorized representatives of both parties. 
 
9. No Assignment.  This Agreement shall not be assigned by either party without the prior 
written consent of the other.  Any assignment in violation of this Section will be void.  This 
Agreement will be binding upon the parties and their respective successors and assigns. 
 
10. Intellectual Property; No Obligation.  The Disclosing Party retains all of its rights, title, 
and interest in and to its Confidential Information, including all intellectual property and 
proprietary rights therein. The disclosure of Confidential Information to the Receiving Party does 
not grant or convey any right or license in any intellectual property or proprietary rights. The 
parties understand that nothing in this Agreement (i) requires the disclosure of any Confidential 
Information; (ii) requires either party to proceed with any transaction or relationship; or (iii) 
precludes either party from entering into a transaction with a competitor of the other party. 
 
11. Enforceability and Severability.  If any provision of this Agreement is held to be 
unenforceable, then that provision is to be construed either by modifying it to the minimum extent 
necessary to make it enforceable (if permitted by law) or disregarding it (if not permitted by law), 
and the rest of this Agreement is to remain in effect as written. The Agreement, including all of 
the remaining terms, will remain in full force and effect as if such invalid or unenforceable term 
had never been included. For the convenience of the parties, this Agreement may be executed in 
several counterparts. Each such counterpart (when so executed) shall be deemed to be an original, 
but all such counterparts taken together shall constitute one and the same instrument. 
 
12. No Implied Waiver.  Either party’s failure to insist in any one or more instances upon 
strict performance by the other party of any of the terms of this Agreement shall not be construed 
as a waiver of any continuing or subsequent failure to perform or delay in performance of any term 
hereof. 
 
13. Authority.  Each party warrants that it has the authority to enter into this Agreement and 
to lawfully make the disclosures and other obligations contemplated hereunder. 
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14. Headings.  Headings used in this Agreement are provided for convenience only and shall 
not be used to construe meaning or intent. 
 
15. Notices.  All notices, requests, and consents under or authorized by this Agreement shall 
be in writing and sent via internationally recognized delivery service or certified United States 
mail to the applicable address set forth in the introductory clause above, and shall be deemed given 
five (5) business days after being sent. Either party may change its notice address by providing 
notice of such change pursuant to this Section. 
 
16. Compliance with Laws.  Both parties shall comply with all relevant obligations under 
local, state, federal law, including federal data protection legislation, in the performance of the 
terms and obligations of this Agreement.  
 


IN WITNESS WHEREOF, the parties, by their duly authorized representatives, have executed and 
delivered this Mutual Nondisclosure Agreement as of the Effective Date. 


   
    
    
    


OKLAHOMA GAS AND ELECTRIC  __________________________________  
COMPANY 
 
Name: _______________________________ Name: _____________________________ 
 
 
Signature:  ___________________________  Signature: __________________________ 
 
 
Title: ________________________________ Title: ______________________________ 
 
 
Date: ________________________________ Date: ______________________________ 
 






Sheet1

				OG&E Existing Capacity RFP Bid Summary Form (for bid opening)





				Item #		Item Description		Data

				1		Bidder Identification Code		0



										0		0

		ERROR:#REF!		Bid		Bid Code 		Offered Nameplate Capacity		State (Location)		Date Capacity is Available

				1		0_1

		ERROR:#REF!		2		0_2

		ERROR:#REF!		3		0_3								ERROR:#REF!

		ERROR:#REF!		4		0_4

				5		0_5

		ERROR:#REF!		6		0_6

				7		0_7

				8		0_8

				9		0_9

				Insert lines above this line if needed








Guidelines and Instructions





				2022 OG&E Existing Capacity RFP

				Guidelines and Instructions

				RFP Form Data



						The completed RFP forms, narrative responses, agreement redlines, and required additional attachments and appendices will comprise a complete Bid. This appendix is comprised of 16 forms (lettered A through P) on separate worksheets. The contents and any special instructions for completing the form are described within each worksheet. All capacity data are in MWAC, unless otherwise specified.

If additional space is needed to elaborate on information requested on any form, please attach additional sheets with the heading “Form __ Question __ - Additional Information.”

In general, if certain information is requested that does not apply to the Bid, the Bidder must indicate that the information is not applicable by inserting "NA." If appropriate, the Bidder should explain why the information is not applicable. However, Bids for Generating Facilities that do not use fuel do not need to complete Forms J and K and do not need to explain their non-completion. Also, Bidders do not need to explain why their quantitative entries stop before Year 30 on any Form if the Bidder has explained in its Bid narrative that the Project will not be operating for a full 30 years from the Closing Date. Quantitative entries on the forms need only extend as long as the Project is planned to remain in operation. Likewise, if the Project has not been in operation for more than five full historic years, Bidders can leave historic data fields blank for periods when the Project was not in operation without further explanation.

In general, "Year 1" refers to the first year of Project operation following the Closing Date, while "Year 2" refers to the second year after the Closing Date, and so forth. Additional guidance on how to interpret years is provided on relevant worksheets.

The forms provide information for evaluating the overall impact of the Project on the OG&E system and OG&E's cost of serving customers. If data are excluded, the evaluators may at their option utilize generic characteristics consistent with the proposed Project type or, if the information should be known by the Bidder, reject the Bid as non-responsive. Some information requested may not be known by the Bidder at this time; Bidder is expected to respond to each question to the extent such information is known or can be reasonably obtained. 
 
Bidders must submit electronic copies of this form (and all worksheets contained herein) in native Microsoft Excel format. In addition, Bidders may choose to submit an Adobe PDF version of the same. OG&E will only evaluate the Microsoft Excel form, unless Excel information is unclear. 
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Form A





				2022 OG&E Existing Capacity RFP

				Form A

				Bidder Contact Information



						Bidder Name

						Project/Site Name

						Bidder Identification Code

						Bid Number





						Primary Contact Information for Bidder

						Name

						Title

						Organization

						Mailing Address



						Courier Address
(If Different)



						Telephone Number

						E-mail Address





						Alternate Contact for Bidder (Optional)

						Name

						Title

						Organization

						Mailing Address



						Courier Address
(If Different)



						Telephone Number

						E-mail Address
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Form B





				2022 OG&E Existing Capacity RFP

				Form B

				Project Description



						Bidder Name						0.0

						Project/Site Name						0.0

						Bidder Identification Code						0.0

						Bid # (1 through N)						1		If submitting multiple Bids, please complete separate copies of this form for each.



						IMPORTANT: Data are for the entire Project (inclusive of all Generation Facilities in it).



						1)  		Project Name (override value at right if different than Site Name):						0.0



						2)  		Project Location (street address, city, state, county):







						3)		Project Location (latitude, longitude):



						4)		Capacity Rating (in Year 1 after Closing Date)														Generation

								Nameplate Capacity Per Unit (MWAC):

								Expected Summer Accredited Capacity Per Unit (MWAC):

								Expected Winter Accredited Capacity Per Unit (MWAC):

								Number of Generation Units:

								Total Nameplate Power Capacity (MWAC):														- 0



						5) 		Commercial Operation Date (enter in month/day/year format):



						6)		Proposed Closing Date (enter in month/day/year format):

														No later than May 1, 2025



						7)		Proposed Operating Period (enter years and months):

														Beginning at proposed Closing Date



						8)		Transmission Interconnection and Site Information

								SPP Queue Generation Interconnection Number (if applicable):

								Point of Interconnection (POI) SPP Node Name and Number:

								POI County Name and the Section, Township and Range: 

								Interconnection Voltage (kV):

								Project Site Property Size (Acres):



						9)		Generation Facility Fuel Type and Transportation, if applicable 

								Primary Fuel:						Secondary Fuel:

								Transportation:						Transportation:
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Form C 





				2022 OG&E Existing Capacity RFP

				Form C 

				Generation Facility Technical Description



						Bidder Name								0

						Bid Code								0_1

						Description:

						This form requests information regarding the Generation Facility(ies) for the purpose of evaluating the overall impact of the facility(ies) on the OG&E 

						system and OG&E's cost of serving customers. If the Project consists of multiple Generation Facilities with different operating characteristics, the Bidder 

						should provide applicable information for each facility on additional worksheets if needed. 



						1		)		Project Name:  				0



						2		)		Generation Facility Name:  

										(applicable if multiple Generation Facilities with different operating characteristics are included in the Project)



						3		)		Generation Facility Technology(ies)

										Briefly describe the number and type of proposed generator and/or energy storage units in the Project:









										For solar photovoltaic, energy storage, and wind facilities, please complete questions 21-23, respectively, below. For other Generation Facility types, please list equipment model numbers, vendors/manufacturers, etc. for major components below. This information can be supplemented in the Bid narrative (see Section 2.2.3 of the RFP) and/or by providing additional technical information as PDF attachments to the Bid. 











						4		)		Generation Facility Commercial Operation Date (enter in month/day/year format):



						5		)		Expected Average Annual Maintenance Requirements

										a. Total Annual Days per year:												0.0

										b. Annual Days per year during On-peak Months (June, July, August, September):

										c. Annual Days per year during Off-peak Months:



						6		)		Heat Rate

										Where applicable, please provide average and incremental heat rates for the Generation Facility, higher heating value for the primary fuel specified or anticipated fuel blend. Additionally, heat rate curves by season should be provided for all thermal resources with the Bid.





																		Average Heat Rate (BTU/kWh)						Incremental Heat Rate (BTU/kWh)

										a. Minimum Operating Level:

										b. 50% of Net Capability:

										c. 75% of Net Capability:

										d. 100% of Net Capability:



						7		)		Minimum On-line Time:

										Include the minimum time between the generator breaker closing and re-opening in hours



						8		)		Minimum Downtime:

										Include the minimum time the generator needs to be off-line prior to restarting in hours



						9		)		Start Time - (unit has been off-line for six hours):

										Include the time it takes for the unit to start, close breaker, and reach minimum load



						10		)		Start Time - (unit has been off-line for 12 hours):

										Include the time it takes for the unit to start, close breaker, and reach minimum load



						11		)		Start Time  - (unit has been off-line for three days):



						12		)		Start-up Limits (# of starts per day/week/month/year):









						13		)		Start-up Fuel:



						14		)		Start-up Costs ($ per start):



						15		)		AGC Ramp Rate:

										Include the rate at which the unit responds to frequency changes while on control (MW/minute)



						16		)		Normal Ramp Rate:

										Include the rate at which the unit can increase output while on manual control (MW/minute)



						17		)		Emergency Ramp Rate:

										Include the rate at which the unit can increase output only for emergency situations (MW/minute)



						18		)		a. Ten-minute Start Capability:  								Yes				No

										b. If yes, achievable unit loading 10 minutes after synchronizing to system:



						19		)		Black Start Capability:								Yes				No



						20		)		Describe any circumstances (e.g., due to weather/environmental conditions) under which the Generation Facility output

										will have to be curtailed on a predictable basis apart from planned maintenance:









						21		)		For Bids including solar photovoltaic (PV) systems, please provide the following information.

										a. PV Module Manufacturer and Model:

										b. PV Module Type:

										c. Number of PV Modules:

										d. PV Module Nameplate (wattDC):

										e. Remaining Years on PV Module Warranty (full years after Closing Date):

										f. Manufacturer, Model, and Individual Unit Capacity of PV Inverters:

										g. Number of PV Inverters:

										h. Remaining Years on PV Inverter Warranty (full years after Closing Date):

										i. DC / AC Ratio (i.e., Inverter Loading Ratio):

										j. Tracker (Single-Axis or Dual-Axis) or Fixed Tilt Designation:

										k. Data Control System Manufacturer and Model:



						22		)		For Bids including energy storage systems, please provide the following information.

										a. Chemistry of Battery Pack:

										b. Battery Pack Manufacturer and Model:

										c. Battery (or other Storage) Management System Manufacturer and Model:

										d. Power Conversion System Manufacturer and Model:

										e. Total Power Capacity (MW):

										f. Total Energy Capacity (MWh):

										g. Storage Duration (hours):

										h. Round Trip Efficiency, including losses from auxiliary loads (%):

										i. Maximum Depth of Discharge (%):

										j. C-rate (xC):

										k. Cycle Life, assuming one daily charge/discharge cycle to maximum depth of discharge

										(years to one decimal place):

										l. Charging from Grid Allowed (Yes/No):

										m. Brief Description of Remaining Years (or Cycles) in Major Energy Storage System Component Warranties (full years after Closing Date):









						23		)		For Bids including wind systems, please provide the following information:

										a. Turbine Manufacturer and Model:

										b. Number of Turbines:

										c. Remaining Years on Turbine Warranty (full years after Closing Date):

										d. Turbine Hub Height (feet):

										e. Monitoring System Manufacturer and Model:
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Form D





				2022 OG&E Existing Capacity RFP

				Form D

				SPP Capacity Accreditation



						Bidder Name						0.0

						Bid Code						0_1



										Description:

										Please provide the estimated summer and winter resource capacity credit in MW that would be available in SPP for the Project.   

										SPP Delivery Node:



																		Summer				Winter

										SPP Compliance Year								Capacity Accreditation (MW)				Capacity Accreditation (MW)



										Fifth Most Recent Year

										Fourth Most Recent Year

										Third Most Recent Year

										Second Most Recent Year

										Most Recent Year

										Year 1 (First Future Year after Closing Date)

										Year 2

										Year 3

										Year 4

										Year 5

										Year 6

										Year 7

										Year 8

										Year 9

										Year 10

										Year 11

										Year 12

										Year 13

										Year 14

										Year 15

										Year 16

										Year 17

										Year 18

										Year 19

										Year 20

										Year 21

										Year 22

										Year 23

										Year 24

										Year 25

										Year 26

										Year 27

										Year 28

										Year 29

										Year 30





										Additional Notes :
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Form E





				2022 OG&E Existing Capacity RFP

				Form E

				Historic Monthly Electricity Production



						Bidder Name						0.0

						Bid Code						0_1

						Description:

						For hybrid Projects (including both generating and storage technologies), list the net electricity production of the Project. For storage-only Projects, list the total discharges.





						IMPORTANT: These data fields are for specific months and years. The first entry must coincide with the most recent full (January through December) year of Project operation.

						Data are for the entire proposed Project (inclusive of all Generation Facilities in it).

				HISTORIC MONTHLY ELECTRICITY PRODUCTION (in MWh)



						Full Calendar Year of Operation		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Most Recent Year (2021)

						Second Most Recent Year (2020)

						Third Most Recent Year (2019)

						Fourth Most Recent Year (2018)

						Fifth Most Recent Year (2017)
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Form F





				2022 OG&E Existing Capacity RFP

				Form F

				Expected Monthly Electricity Production



						Bidder Name						0.0

						Bid Code						0_1

						Description:

						For hybrid Projects (including both generating and storage technologies), list the net electricity production of the Project. For storage-only Projects, list the total discharges.  Note, in addition, all Bids including solar photovoltaic, energy storage, or wind facilities are required to provide (as separate attachments) 8760-hour output profiles for their proposed Projects.



						IMPORTANT: These data fields are for specific months and years. The first entry must coincide with the first calendar year in which the Closing Date occurs. 

						Therefore, data for Year 1 and Year 31 will be for partial years unless the Closing Date occurs on January 1. Data are for the entire proposed Project 

						(inclusive of all Generation Facilities in it).

				EXPECTED MONTHLY ELECTRICITY PRODUCTION (in MWh)



						Calendar Year in Relation to Closing Date		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Year 1

						Year 2

						Year 3

						Year 4

						Year 5

						Year 6

						Year 7

						Year 8

						Year 9

						Year 10

						Year 11

						Year 12

						Year 13

						Year 14

						Year 15

						Year 16

						Year 17

						Year 18

						Year 19

						Year 20

						Year 21

						Year 22

						Year 23

						Year 24

						Year 25

						Year 26

						Year 27

						Year 28

						Year 29

						Year 30

						Year 31
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Form G





				2022 OG&E Existing Capacity RFP

				Form G

				Operational Information: Historic and Expected Availability Profile



						Bidder Name						0.0

						Bid Code						0_1

						Description:

						The adjustment factors in each month will be applied to capture all expected changes in monthly availability for variations associated with scheduled maintenance, or other changes in output. 





						IMPORTANT: These data fields correspond to (January to December) calendar years following the Closing Date. 

						Therefore, data for Year 1 and Year 31 will be for partial years unless the Closing Date occurs on January 1.

						Data are for the entire proposed Project (inclusive of all Generation Facilities in it).



				EXPECTED MONTHLY AVAILABILITY AS PROPORTION OF EXPECTED PRODUCTION

						Enter factors in decimal format, where 1 equals no adjustment (e.g., a decrease of 2% should be entered as 0.98)

						Calendar Year in Relation to Closing Date		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Year 1

						Year 2

						Year 3

						Year 4

						Year 5

						Year 6

						Year 7

						Year 8

						Year 9

						Year 10

						Year 11

						Year 12

						Year 13

						Year 14

						Year 15

						Year 16

						Year 17

						Year 18

						Year 19

						Year 20

						Year 21

						Year 22

						Year 23

						Year 24

						Year 25

						Year 26

						Year 27

						Year 28

						Year 29

						Year 30

						Year 31



						IMPORTANT: These data fields are for specific months and years. The first entry must coincide with the most recent full (January through December) year of Project operation,

						which should be 2021. Data are for the entire proposed Project (inclusive of all Generation Facilities in it).



				HISTORIC MONTHLY AVAILABILITY AS PROPORTION OF THEN-EXPECTED PRODUCTION

						Enter factors in decimal format, where 1 equals no adjustment (e.g., a decrease of 2% should be entered as 0.98)

						Full Calendar Year of Operation		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Most Recent Year (2021)

						Second Most Recent Year (2020)

						Third Most Recent Year (2019)

						Fourth Most Recent Year (2018)

						Fifth Most Recent Year (2017)
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Form H





				2022 OG&E Existing Capacity RFP

				Form H

				Historic Annual Data for Cost, Performance, and Permitting



						Bidder Name		0.0

						Bid Code		0_1



						Description:

						Please provide information, as pertinent to your Project. Units of measure are provided in parentheses in each column heading. If a category (column) of information or annual row does not pertain to your Project, please leave it blank.  Projects will be evaluated on the level, reasonableness, and precision of these operational factors. Moreover, the data on this form may be used to support the computer simulation exercise in the price (quantitative) evaluation. All monetary values provided should reflect nominal dollars in the year they were incurred (i.e., there is no need to adjust values to real or constant dollars).









						IMPORTANT: The first entry must coincide with the most recent full (January through December) year of Project operation.

						Data are for the entire proposed Project (inclusive of all Generation Facilities in it).

						Full Calendar Year of Operation		Non-Fuel Variable O&M Cost ($/MWh)		Annual Fixed O&M Cost ($/MWAC)		Maintenance Outage Time (Hours)		Capital Expenses ($)		Annual Planned Permitted Energy, authorized by bidder's permits (MWh)		Annual Electricity Output Degradation from Generation, if any compared to Prior Year (%)		Annual Energy Storage Output Degradation, if any compared to Prior Year (%)		Planned Maintenance Outage Time for Energy Storage System (Hours)		Other Operating Expenses, including any Capacity Augmentation ($)

						Most Recent Year (2021)

						Second Most Recent Year (2020)

						Third Most Recent Year (2019)

						Fourth Most Recent Year (2018)

						Fifth Most Recent Year (2017)
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Form I





				2022 OG&E Existing Capacity RFP

				Form I

				Expected Annual Data for Cost, Performance, and Permitting



						Bidder Name		0.0

						Bid Code		0_1



						Description:

						Please provide information, as pertinent to your Project. Units of measure are provided in parentheses in each column heading. If a category (column) of information or annual row does not pertain to your Project, please leave it blank. Projects will be evaluated on the level, reasonableness, and precision of these operational factors. Moreover, the data on this form may be used to support the computer simulation exercise in the price (quantitative) evaluation. All monetary values provided should reflect nominal dollars, assuming an annual 2% rate of price inflation.









						IMPORTANT: These data fields correspond to (January to December) calendar years following the Closing Date. 

						Therefore, data for Year 1 and Year 31 will be for partial years unless the Closing Date occurs on January 1.

						Data are for the entire proposed Project (inclusive of all Generation Facilities in it).

						Calendar Year in Relation to Closing Date		Non-Fuel Variable O&M Cost ($/MWh)		Annual Fixed O&M Cost ($/MWAC)		Planned Maintenance Outage Time (Hours)		Expected Capital Expenses ($)		Annual Planned Permitted Energy, authorized by bidder's permits (MWh)		Annual Electricity Output Degradation from Generation, if any compared to Year 1 (%)		Annual Energy Storage Output Degradation, if any compared to Year 1 (%)		Other Operating Expenses, including any Capacity Augmentation ($)

						Year 1												N/A		N/A

						Year 2

						Year 3

						Year 4

						Year 5

						Year 6

						Year 7

						Year 8

						Year 9

						Year 10

						Year 11

						Year 12

						Year 13

						Year 14

						Year 15

						Year 16

						Year 17

						Year 18

						Year 19

						Year 20

						Year 21

						Year 22

						Year 23

						Year 24

						Year 25

						Year 26

						Year 27

						Year 28

						Year 29

						Year 30

						Year 31
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Form J





				2022 OG&E Existing Capacity RFP

				Form J

				Historic Monthly Fuel Consumption (if applicable)



						Bidder Name						0.0

						Bid Code						0_1







						IMPORTANT: These data fields are for specific months and years. The first entry must coincide with the most recent full (January through December) year of Project operation.

						Data are for the entire proposed Project (inclusive of all Generation Facilities in it).



				HISTORIC MONTHLY FUEL CONSUMPTION OF PRIMARY FUEL

						PRIMARY FUEL NAME:		0

						PRIMARY FUEL UNIT OF MEASURE:



						Full Calendar Year of Operation		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Most Recent Year (2021)

						Second Most Recent Year (2020)

						Third Most Recent Year (2019)

						Fourth Most Recent Year (2018)

						Fifth Most Recent Year (2017)



				HISTORIC MONTHLY FUEL CONSUMPTION OF SECONDARY FUEL

						SECONDARY FUEL NAME:		0

						SECONDARY FUEL UNIT OF MEASURE:



						Full Calendar Year of Operation		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Most Recent Year (2021)

						Second Most Recent Year (2020)

						Third Most Recent Year (2019)

						Fourth Most Recent Year (2018)

						Fifth Most Recent Year (2017)
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Form K





				2022 OG&E Existing Capacity RFP

				Form K

				Fuel Plan (if applicable)



						Bidder Name						0.0

						Bid Code						0_1



						Description:

						Information on this Form should quantify and otherwise summarize information to be provided in the Bid narrative 

						on the fuel delivery plan and relevant fuel contracts which are to be provided with the Bid. As feasible, 

						please consolidate fuel information pertaining to all Generation Facilities in the Project on this worksheet. If fuel

						characteristics differ between multiple Generation facilities in the Project, please attach additional versions of this

						worksheet as needed.



						1)		Provide the following specifications for the primary fuel.

								Fuel Type:

								Heat Content:

								Moisture Content:



						2)		Indicate the gas delivery pressure required at each of the following points.

										plant burner tip pressure:								psig

										gas interconnection point:								minimum psig

										gas interconnection point:								maximum psig



						3) 		Fuel Delivery Point:



						4)		Identify the pressure guaranteed by the interconnecting pipeline at the fuel delivery point:

																		psig



						5)		Indicate the maximum daily and hourly gas consumption at the proposed plant 

								and the amounts required on a firm basis.														Summer				Winter

								Maximum Daily Consumption (MMBtu/day):

								Maximum Hourly Consumption (MMBtu/day):



						6) 		List any gas quality restrictions:





						7)		If applicable as secondary fuel, “fuel oil storage facilities” tank size (in gallons):



						8)		Type/grade and quality specifications of secondary liquid fuel:





						9)		Maximum annual number of full-load run hours on secondary fuel: 

								If applicable, additional comments on maximum secondary fuel use:
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Form L





				2022 OG&E Existing Capacity RFP

						Form L

						Environmental Impact: Historic Air Emissions (if applicable)



						Bidder Name				0.0

						Bid Code				0_1

						Description:

						Please provide the following emission rate information for the proposed Generation Facility(ies). If the Project is comprised of multiple Generation Facilities, please complete a separate Form L for each Generation Facility.





						Emission Rates on Primary Fuel

																				Base Capacity (lb/MMBtu)





						Oxides of Sulfur

						Oxides of Nitrogen

						Carbon Dioxide

						Carbon Monoxide

						Volatile Organic Compounds

						Particulate Matter  - PM10

						Particulate Matter  - PM2.5

								Lead

								Mercury



						Maximum NOx emission rate (in parts per million):



						Maximum CO emission rate (in parts per million):



						Maximum permitted/permittable annual capacity factor (%):





						Emission Rates on Secondary Fuel (if applicable)

																				Base Capacity (lb/MMBtu)





						Oxides of Sulfur

						Oxides of Nitrogen

						Mercury

						Carbon Dioxide

						Carbon Monoxide

						Volatile Organic Compounds

						Particulate Matter
(including PM and PM10)



						Maximum NOx emission rate (in parts per million):



						Maximum CO emission rate (in parts per million):



						Maximum permitted/permittable annual capacity factor (%):





Page &P		&D


&F		&A




Form M





				2022 OG&E Existing Capacity RFP

						Form M

						Environmental Impact: Expected Air Emissions Rates (if applicable)



						Bidder Name				0.0

						Bid Code				0_1

						Description:

						Please provide the following emission rate information for the proposed Generation Facility(ies). If the Project is comprised of multiple Generation Facilities, please complete a separate Form M for each Generation Facility.





						Emission Rates on Primary Fuel

																				Base Capacity (lb/MMBtu)





						Oxides of Sulfur

						Oxides of Nitrogen

						Carbon Dioxide

						Carbon Monoxide

						Volatile Organic Compounds

						Particulate Matter  - PM10

						Particulate Matter  - PM2.5

								Lead

								Mercury



						Maximum NOx emission rate (in parts per million):



						Maximum CO emission rate (in parts per million):



						Maximum permitted/permittable annual capacity factor (%):





						Emission Rates on Secondary Fuel (if applicable)

																				Base Capacity (lb/MMBtu)





						Oxides of Sulfur

						Oxides of Nitrogen

						Mercury

						Carbon Dioxide

						Carbon Monoxide

						Volatile Organic Compounds

						Particulate Matter
(including PM and PM10)



						Maximum NOx emission rate (in parts per million):



						Maximum CO emission rate (in parts per million):



						Maximum permitted/permittable annual capacity factor (%):
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Form N





				2022 OG&E Existing Capacity RFP

						Form N

						Ownership Information



						Bidder Name						0.0

						Bid Code						0_1



								1)		Bidder Legal Name:



								2)		Financial/Credit Contact Person:  

										    Position Title:

										    Telephone Number:

										    E-mail Address:



								3)		Bidder Federal Tax Identification Number: 



								4)		Bidder Dun & Bradstreet Identification Number:



								5)		Bidder is (check all that apply):

										a.      Corporation

										b.      Partnership

										c.      Joint Venture

										d.      Sole Proprietorship

										e.      Limited Liability Company

										f.       Limited Liability Partnership

										g.      Other (provide or attach description)



								6)		Indicate below if the Bidder intends to use a guarantor (Yes/No). If yes, provide legal name of the guarantor.





								7)		If applicable, guarantor’s Dun & Bradstreet Identification Number:



								8)		Bidder Credit Rating Information:

												Issuer Rating		Senior Unsecured Rating		Short-Term Rating

										S&P

										Moody’s

										Fitch



								9)		If Applicable, Guarantor Credit Rating Information: 

												Issuer Rating		Senior Unsecured Rating		Short-Term Rating

										S&P

										Moody’s

										Fitch
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Form O





				2022 OG&E Existing Capacity RFP

				Form O

				Bid Pricing



						Bidder Name						0.0

						Bid Code						0_1



						Description:

						Cells that are not applicable in this form may be left blank. Otherwise, please insert values in the boxes below.

						Questions 3 and 7-14 are meant to capture specific cost obligations that will be contractually passed on to OG&E.

						All quantitative values should be in nominal dollars in the year they will be incurred (i.e., there is no need to adjust for real or constant dollars).



																				Value		Escalation Period

																						(contract or calendar year)

						1)		a. Total OG&E Acquisition Price ($) (subject to Asset Purchase Agreement terms on payment timing):

								b. Acquisition Closing Date (in month/day/year format):



						2) 		a. Percentage of Project Common Equity to be Acquired by OG&E:

								b. Percentage of Project Preferred Equity to be Acquired by OG&E:



						3)		Land Lease and/or Royalty Costs to be Assumed by OG&E

										a. Land Lease Costs (fixed $ per year):

										b. Land Lease Costs ($ per acre per year):

										c. Land Lease Costs ($/MWh):

										d. Royalty Payments (% of project revenue):

										e. Annual Land Lease or Royalty Escalation Rate (%):

										f. Duration that Land Lease or Royalty Payments must be Made (years after Closing Date):



						4)		Federal Production Tax Credit (PTC)

								a. First Year Receiving PTC for Project:

								b. Safe Harbor/Begin Construction Year for PTC Purposes for Project:



						5)		Federal Investment Tax Credit (ITC)

								a. First Year Receiving ITC for Project:

								b. Safe Harbor/Begin Construction Year for ITC Purposes for Project:



						6) 		Brief Description of Accelerated Depreciation Utilized for Project:







						7) 		Real Estate Taxes Expected to be Paid by OG&E

								Real Estate Tax Payments (expected $ per year in first year after Closing Date):



						8)		Tax Agreements to be Assumed by OG&E

								a. Known Payment-in-lieu-of-taxes (PILOT), Tax Abatement Agreement, or Grant (Yes/No)?:

								b. If Applicable, Duration of Tax Agreement (years after Closing Date):

								c. If Applicable, Additional Description and Quantification of Tax Agreement:





						9) 		Primary Fuel Purchase Agreements to be Assumed by OG&E

								a. Unit of Measure (e.g., MMBtu):

								b. Unit Cost in First Year after Closing Date (e.g., expressed in $ per MMBtu):

								c. Annual Escalation Rate in Unit Costs (%):

								d. Duration of Agreements (years after Closing Date):



						10) 		Secondary Fuel Purchase Agreements to be Assumed by OG&E

								a. Unit of Measure (e.g., gallons):

								b. Unit Cost in First Year after Closing Date (e.g., expressed in $ per gallon):

								c. Annual Escalation Rate in Unit Costs (%):

								d. Duration of Agreements (years after Closing Date):



						11) 		O&M Agreements to be Assumed by OG&E (if more than three O&M agreements will be assumed by OG&E, please note in comments for this question)

								a. O&M Agreement 1 Name:

								b. Unit of Measure for Agreement 1:

								c. Unit Cost in First Year after Closing Date for O&M Agreement 1 ($ per unit):

								d. Annual Escalation Rate in Unit Costs for O&M Agreement 1 (%):

								e. Duration of O&M Agreement 1 (years after Closing Date):



								f. O&M Agreement 2 Name:

								g. Unit of Measure for O&M Agreement 2:

								h. Unit Cost in First Year after Closing Date for O&M Agreement 2 ($ per unit):

								i. Annual Escalation Rate in Unit Costs for O&M Agreement 2 (%):

								j. Duration of O&M Agreement 2 (years after Closing Date):



								k. O&M Agreement 3 Name:

								l. Unit of Measure for O&M Agreement 3:

								m. Unit Cost in First Year after Closing Date for O&M Agreement 3 ($ per unit):

								n. Annual Escalation Rate in Unit Costs for O&M Agreement 3 (%):

								o. Duration of O&M Agreement 3 (years after Closing Date):



								p. Additional Comments on O&M Agreements to be Assumed by OG&E, if any:







						12)		Auxiliary Services Electrical Energy Costs to be Assumed by OG&E

								a. Auxiliary Services ($ per year):

								b. Duration that Costs must be Paid (years after Closing Date):



						13) 		Debt Service Costs to be Assumed by OG&E

								a. Description of expected annual debt service costs to OG&E after Closing Date (to summarize debt agreements provided with Bid):











						14)		Any Other Costs to be Assumed by OG&E (beyond costs listed above on this Form O; please attach additional worksheets as needed to address this question)

								a. Any Other Costs Not Enumerated Above or on Form I ($ per year):

								b. Duration that Costs must be Paid (years after Closing Date):

								c. Description of Costs (including any distinctions in cost duration based on cost type):



						15)		Other Cost Comments, if any:
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Form P





				2022 OG&E Existing Capacity RFP

				Form P

				Summer and Winter Historical Equivalent Forced Outage Rate demand (EFORd)



						Bidder Name						0.0

						Bid Code						0_1



						IMPORTANT: If the Project is comprised of multiple Generation Facilities, please complete a separate Form P for each Generation Facility.



						SPP Compliance Season								Summer % (Jun 1 - Sept. 30)						Winter % (Dec 1 - Mar 31)

						Most Recent Season

						Second Most Recent Season

						Third Most Recent Season

						Fourth Most Recent Season

						Fifth Most Recent Season
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Data Validations



						Data Validation:



						Solar PV

						Solar PV + Battery Storage

						Data Validation:



						May-23

						May-25

						Data Validation:		Existing		Existing		New

						Data Validation:		IA FULLY EXECUTED/ON SCHEDULE		DISIS STAGE		FACILITY STUDY STAGE		IA PENDING		OTHER

						Data Validation:		Secured		Under Option		Other





































































						Data Validation:		Yes		No
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[Oklahoma Gas and Electric Company]1 


and 


[●] 


 


 


 
1 Note to Draft: Purchaser entity subject to changes based on location of Facility.  
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ASSET PURCHASE AGREEMENT 


This Asset Purchase Agreement (this “Agreement”) made and entered into this [●] 


day of [●], 202[●] (the “Effective Date”) by and between Oklahoma Gas and Electric Company, 


an Oklahoma corporation (“Purchaser”), and [●], an [●] [●] (“Seller”).  Each of Seller and 


Purchaser may be referred to herein as a “Party” and collectively as the “Parties.” 2 


Recitals: 


A. Seller owns or otherwise has rights to use that approximately [●] MW 


nameplate rated [●] generation facility and equipment located in [●], [●] in [●] County 


(collectively, the “Facility”).   


B. Seller desires to sell the Facility and the assets and properties relating to the 


Facility hereinafter described as Purchased Assets and Purchaser desires to acquire the Purchased 


Assets, on the terms and subject to the conditions hereinafter set forth.3 


Now, therefore, in consideration of the covenants and agreements hereinafter set 


forth, the Parties hereto agree as follows: 


ARTICLE I 


DEFINITIONS 


Section 1.01 Definitions.  The following terms shall have the meanings set forth below 


unless otherwise expressly provided or unless the context clearly requires otherwise: 


“Adjustment Estimate” means that amount, which may be a positive or a negative number, 


determined by subtracting the Target Net Working Capital from the Estimated Closing Date Net 


Working Capital. 


“Affiliate” means with respect to any Person, any entity which directly or indirectly (a) 


controls such Person, (b) is controlled by such Person, or (c) is under common control with such 


Person.  For purposes of this definition, “control” means the power to direct the management or 


policies of such entity, whether through the ownership of voting securities, by Contract or 


otherwise. 


“Agreement” has the meaning set forth in the Preamble. 


 
2 Note to Draft: If the Facility is located in a state other than Arkansas or Oklahoma, this Agreement will need to be 


revised to account for state specific items for the state where the Facility is located (e.g., to account for state specific 


approvals, state specific taxes, and state specific real estate requirements).  
3 Note to Draft: This Agreement contemplates the sale of 100% of the assets and properties of the Facility. If a bidder 


is contemplating the sale of a portion of the assets and properties of the Facility this Agreement will need to be revised 


to incorporate that concept and the Parties will need to enter into a joint ownership agreement.  
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“Antitrust Law” means the HSR Act, the Sherman Act, the Clayton Act, the Federal Trade 


Commission Act, and any other Law that has the purpose or effect of restricting actions that could 


lead to monopolization, market power, restraint of trade, or unfair competition. 


“Assumed Liabilities” has the meaning set forth in Section 2.03(a). 


“Assumed Permits” has the meaning set forth in clause (ix) of the definition of Purchased 


Assets. 


“Assumption Agreement and Bill of Sale” means that certain Assignment Agreement and 


Bill of Sale, to be dated as of the Closing Date, by and between Seller and Purchaser, in the form 


attached hereto as Exhibit C. 


“Base Purchase Price” has the meaning set forth in Section 2.02. 


“Benefit Plan” has the meaning set forth in Section 7.13(b). 


“Books and Records” shall mean all documents, papers, books, reports, records, drawings, 


tapes, microfilms, photographs, studies, budgets, ledgers, title policies, deeds, licenses, Contracts, 


supplier lists, lists of contractors and subcontractors, regulatory filings, financial statements, 


minute books, membership interest certificates (if any), organizational documents, operating data 


and plans, technical documentation, correspondence, accounting records, computer files and 


programs (other than Seller’s or any of its Affiliates’ enterprise-wide computer programs), 


hazardous waste disposal records, surveys, design studies, geotechnical studies, transportation 


studies, cultural resources studies, transmission or interconnection studies, flora and fauna studies 


(including endangered or threatened species), the land, air, water, and insolation conditions of the 


Facility, design studies, geotechnical studies, transportation studies, cultural resources studies, 


transmission or interconnection studies, flora and fauna studies (including endangered or 


threatened species), the land, air, water, and insolation conditions of the Purchased Assets, state 


department of transportation analyses, zoning studies, and visual impact studies, and any other 


books and records in all formats in which they are reasonably and practically available in the 


possession or control of Seller or any of its Affiliates and to the extent relating to the Facility or 


the Purchased Assets. 


“Burdensome Condition” means any requirement, term, obligation, condition or other 


measure imposed on Purchaser, its Affiliates, the Facility or any of the Purchased Assets by a 


Governmental Authority in connection with the Purchaser Governmental Approvals that, 


individually or in the aggregate with all other such requirements, terms, obligations, conditions or 


other measures, (a) requires Purchaser to sell or divest any of the Purchased Assets or other assets 


or businesses of Purchaser or any of its Affiliates, (b) would reasonably be expected to be 


materially adverse to Purchaser’s ability to own, use, operate or maintain the Facility or other 


assets or businesses of Purchaser or any of its Affiliates, including with respect to cost, (c) would 


prohibit or limit the ownership, use, operation, or maintenance of any portion of the Facility or 


other assets or businesses of Purchaser or its Affiliates, or (d) is material in nature and unacceptable 


to Purchaser in its sole discretion. 







 


3 


 


 


 


“Business Day” means any day, other than Saturday, Sunday or any other day on which 


commercial banks located in the State of Oklahoma are required by applicable Law to be closed. 


“Cap” has the meaning set forth in Section 12.02(b)(ii). 


“Casualty Loss” has the meaning set forth in Section 5.04(a). 


“Claim Notice” has the meaning set forth in Section 12.04(a). 


“Closing” has the meaning set forth in Section 3.01. 


“Closing Date” has the meaning set forth in Section 3.01. 


“Closing Date Net Working Capital” means the Net Working Capital as of the Closing 


Date. 


“Code” means the Internal Revenue Code of 1986, as amended, and the rules and 


regulations promulgated thereunder. 


“Condemnation” has the meaning set forth in Section 5.04(b). 


“Condemnation Value” has the meaning set forth in Section 5.04(b). 


“Confidential Information” has the meaning set forth in Section 13.01(a). 


“Confidentiality Agreement” means that Confidentiality Agreement, dated as of [●], by 


and between [●] and [●].  


“Contract” shall mean any legally binding contract, agreement, license, sublicense, 


purchase agreement, indenture, lease, sublease, instrument of indebtedness, security agreement, 


guarantee, option, right of first refusal, distribution agreement, right to discounts, maintenance 


agreement or undertaking or instrument of any kind, obligation or other arrangement or agreement 


entered into by a Person or by which a Person or any of its assets are bound, in each case whether 


oral or written, including any amendments and other modifications thereto. 


“Critical Asset Spare Parts” are those spare parts listed in Schedule 1A. 


“Cure Period” has the meaning set forth in Section 6.01(c). 


“Damages” means any and all injuries, Liabilities, losses, damages, judgments, fines, 


interest, Taxes, penalties, deficiencies, costs, expenses, including the reasonable and documented 


fees and disbursements of counsel and experts (including attorneys and paralegals, whether at the 


pre-trial, trial, or appellate level, or in arbitration) and all amounts reasonably paid in investigation, 


defense, or settlement of any of the foregoing, in each case, excluding any Non-Reimbursable 


Damages.  
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“Data Room” shall mean all documents and materials posted to the virtual data room to 


which Purchaser and its Representatives have been provided access. 


“Deductible” has the meaning set forth in Section 12.02(b)(i). 


“Deed” has the meaning set forth in Section 3.02(a). 


“Disclosing Party” has the meaning set forth in Section 13.01(a). 


“Disclosure Schedules” means the disclosure schedules attached to this Agreement. 


“Effective Date” means the date first set forth in the Preamble. 


“Effective Time” means 9:00 a.m. local time at the Facility on the Closing Date. 


“Environmental Laws” means any federal, state, local, or foreign Law, statute, common 


law, ordinance, rule, regulation, code, treaty or international agreement having the force of law, 


license, Permits, authorization, approval, consent, judicial or administrative Order, judgment, 


decree, directive, injunction, requirement, or agreement with any Governmental Authority relating 


to (a) the pollution, protection, preservation, or restoration of the environment (including air,  


surface water, groundwater, drinking water supply, surface land, subsurface land, structures, plant 


and animal life, or any other natural resource), (b) human health or safety, or (c) the exposure to, 


or the use, storage, recycling, treatment, generation, transportation, processing, handling, labeling, 


production, distribution, disposal, release, or threatened release, of Hazardous Substances  


(including releases to ambient air, surface water, groundwater, land, surface and subsurface strata), 


including, but not limited to: the Comprehensive Environmental Response, Compensation and 


Liability Act, 42 U.S.C. § 9601 et seq.; the Resource Conservation and Recovery Act, 42 U.S.C. 


§ 6901 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. § 1251 et seq.; the Clean Air 


Act, 42 U.S.C. § 7401 et seq.; the Hazardous Materials Transportation Act, 49 U.S.C. § 1471 et 


seq.; the Toxic Substances Control Act, 15 U.S.C. §§ 2601 through 2629; the Oil Pollution Act, 


33 U.S.C. § 2701 et seq.; the Emergency Planning and Community Right-to-Know Act, 42 U.S.C. 


§ 11001 et seq.; the Safe Drinking Water Act, 42 U.S.C. §§ 300f through 300j; the Occupational 


Safety and Health Act, 29 U.S.C. § 651 et seq.; the Surface Mining Control and Reclamation Act 


of 1977, 30 U.S.C. § 1201 et seq.; the Federal Insecticide, Fungicide, and Rodenticide Act, 7 


U.S.C. § 136 et seq.; and any similar state or federal Law. 


“ERISA” has the meaning set forth in Section 7.13(b). 


“Estimated Closing Date Net Working Capital” has the meaning set forth in 


Section 2.06(a). 


“Facility” has the meaning set forth in the Recitals hereto. 


“FERC” means the Federal Energy Regulatory Commission. 


“FERC Regulatory Filing” has the meaning set forth in Section 4.04(a). 
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“Final Adjustment” has the meaning set forth in Section 2.06(d). 


“GAAP” means accounting principles generally accepted as in effect from time to time in 


the United States of America consistently applied. 


“Governmental Approval” means a Seller Governmental Approval or a Purchaser 


Governmental Approval, as the case may be. 


“Governmental Authority” means the government of the United States or any foreign 


country or any state or political subdivision thereof, any tribal authority and any department, 


commission, agency, bureau, entity, body or authority exercising executive, legislative, judicial, 


regulatory or administrative functions of or pertaining to government, including any quasi-


governmental entities established to perform such functions (including any self-regulatory 


organization, electric reliability organization, independent system operator or regional 


transmission operator). 


“Hazardous Substances” means (i) any petroleum, petroleum constituents or petroleum 


products, flammable, ignitable, corrosive or explosive substances or materials, radioactive 


materials, biohazardous materials, asbestos in any form that is or could become friable, urea 


formaldehyde foam insulation and transformers or other equipment that contain dielectric fluid 


containing levels of polychlorinated biphenyls, (ii) any chemicals or other materials or substances 


which are defined as or included in the definition of “hazardous substances,” “hazardous wastes,” 


“hazardous materials,” “extremely hazardous wastes,” “restricted hazardous wastes,” “toxic 


substances,” “toxic pollutants” or words of similar import under any Environmental Law, and 


(iii) any other chemical or other material or substance, exposure to which is prohibited, limited or 


regulated by any Governmental Authority under any Environmental Law. 


“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as 


amended, and the rules and regulations promulgated thereunder. 


“Indemnified Party” has the meaning set forth in Section 12.04(a).  


“Indemnified Purchaser Parties” has the meaning set forth in Section 12.02(a).  


“Indemnified Purchaser Party” has the meaning set forth in Section 12.02(a).  


“Indemnified Seller Parties” has the meaning set forth in Section 12.03(a).  


“Indemnified Seller Party” has the meaning set forth in Section 12.03(a).  


“Indemnifying Party” has the meaning set forth in Section 12.04(a).  


“Independent Accountant” has the meaning set forth in Section 2.06(c). 


“Insurance Policies” has the meaning set forth in Section 7.07. 
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“Intellectual Property” means trademarks, trade names, patents, service marks, brand 


marks, brand names, computer programs, databases, trade secrets, know-how, industrial designs, 


copyrights and other similar intellectual property rights. 


“Interim Balance Sheet” has the meaning set forth in Section 7.20. 


“Interim Balance Sheet Date” has the meaning set forth in Section 7.20. 


“Interim Period” means the period commencing on the Effective Date and ending on the 


Closing Date. 


“Inventory” has the meaning set forth in clause (ii) of the definition of Purchased Assets. 


“IRS” means the Internal Revenue Service. 


“Law” means all applicable foreign, federal, state, local, county or municipal laws 


(including common law), statutes, codes, acts, treaties, ordinances, Orders, judgments, writs, 


decrees, injunctions, rules, regulations, Permits and requirements (including Environmental Laws) 


of all Governmental Authorities. 


“Liability” means, with respect to any Person, any liability, indebtedness, claim, 


commitment, obligation, duty, losses, payable or liability of any nature (including any unknown, 


undisclosed, unmatured, unaccrued, unasserted, unsecured, unliquidated, contingent, indirect, 


conditional, implied, vicarious, derivative, joint, several or secondary liability and including Tax) 


requiring either (a) the payment of a monetary amount or (b) any type of fulfillment of an 


obligation. 


“Lien” means any mortgage, deed of trust, lien, pledge, charge, claim, encumbrance, 


security interest, reservation, assignment, or hypothecation, whether arising by Contract or under 


any Law and whether or not filed, recorded or otherwise perfected or effective under any Law, or 


any preference, priority or preferential arrangement of any kind or nature whatsoever including 


the interest of a vendor or lessor under any conditional sale agreement, capital lease or other title 


retention agreement. 


“Made Available” shall mean the documents and materials that were posted to (and not 


removed from) the Data Room accessible by Purchaser and its Representatives at least three (3) 


Business Days prior to the Closing Date. 


“Material Adverse Effect” means any change, event, circumstance, development, 


occurrence or effect that, individually or in the aggregate with any other change, event, 


circumstance, development, occurrence or effect has had or would reasonably be expected to have 


a materially adverse effect on, (a) the business, liabilities, operations or condition (financial or 


otherwise) of Seller or of the Facility or Assumed Liabilities, taken as a whole, (b) any Party’s 


ability to perform its obligations hereunder, in the case of clauses (a) and (b), except for any such 


change or event resulting from or arising out of other than changes or effects caused by or resulting 


from (a) conditions affecting the electric generation, transmission or distribution industries, 
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whether national, regional or local, (b) United States or global economic conditions or financial 


markets generally, (c) any change in GAAP or change of Law, including changes in regulatory 


policy, including, without limitation, relating to climate change, renewables or the environment, 


and (d) the announcement of the transactions contemplated by this Agreement or the 


consummation of the transactions contemplated hereby or the announcement of any of the 


aforementioned, including but not limited to any decrease in customer demand, any reduction in 


revenues, any disruption in supplier or similar relationships, or any loss of employees. 


“Minor Claims Amount” has the meaning set forth in Section 12.02(b)(i). 


“Net Working Capital” means the amount (expressed as a positive or negative number) 


calculated in accordance with the formula set forth in Schedule II pursuant to Section 2.06.4 


“Non-Reimbursable Damages” has the meaning set forth in Section 12.07(b). 


“Non-Seller Taxes” has the meaning set forth in Section 5.08(b). 


“Objection Notice” has the meaning set forth in Section 6.01(c). 


“Order” means any order, writ, injunction, judgment, decree, ruling, assessment, 


settlement, stipulation, determination or arbitration award of any Governmental Authority or 


arbitrator. 


“Outside Date” has the meaning set forth in Section 11.01(b). 


“Parent Guaranty” means that certain Guaranty to be dated as of the Effective Date 


executed by [●] in favor of Purchaser, attached hereto as Exhibit B. 


“Permits” means all permits, licenses, approvals, consents, Orders, registrations, 


privileges, franchises, memberships, certificates, entitlements and other authorizations issued by 


Governmental Authorities, including environmental, site plan approval, use permits, variances, 


building permits, zoning permits, certificates of occupancy, and all amendments, modifications, 


supplements, general conditions and addenda thereto. 


“Permitted Exceptions” means, with respect to the Purchased Assets, the following: 


 all Liens for Taxes, assessments, both general and special, and other governmental 


charges which are not due and payable as of the Closing Date or which are being contested in good 


faith; 


 mechanic’s, materialmen’s, workmen’s, repairmen’s and other Liens arising in the 


ordinary course with respect to any amounts not yet due and payable or which are being contested 


in good faith; 


 
4 NTD: Taxes to be removed from Net Working Capital.  
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 purchase money Liens and Liens securing rental payments under capital lease 


arrangements; 


 such imperfections of title, easements, encumbrances, restrictions or other Liens in 


respect of real property or other assets that would not reasonably be expected to impair the current 


use of such real property or other assets; and 


 Liens and other encumbrances disclosed on Schedule 1.01D. 


“Permitted Real Estate Exceptions” has the meaning set forth in Section 6.01(a). 


“Person” means any natural person, corporation, limited liability company, trust, 


partnership, firm, joint venture, association, Governmental Authority or any other entity whether 


acting in an individual, fiduciary or other capacity. 


“Phase I Environmental Site Assessment” has the meaning set forth in Section 5.05. 


“Properties” has the meaning set forth in clause (iii) of definition of Purchased Assets. 


“Proration Period” has the meaning set forth in Section 2.06(e). 


“PSC” means the [Oklahoma Corporation Commission and the Arkansas Public Service 


Commission, or any successor agency to either.] 5 


“PSC Approval” means a final, non-appealable Order from each PSC, as deemed necessary 


by Purchaser in its sole discretion, approving the transactions contemplated by this Agreement.  


“PSC Regulatory Filing” has the meaning set forth in Section 4.05(a). 


“Purchase Price” has the meaning set forth in Section 2.02. 


“Purchased Assets” means all of the right, title, and interest of Seller in and to the Facility 


and the assets, interests, properties, rights, licenses, and Contracts of every kind, nature, character, 


and description, whether real, personal, or mixed, fixed, contingent, or otherwise, tangible or 


intangible, known or unknown, accrued or unaccrued, or carried on or off the Books and Records 


of Seller, and wherever situated, in each case, primarily relating to, used by or for, or held for use 


by or for the Facility, excluding the Retained Assets. Purchased Assets include: 


 the deposits and advances, prepaid expenses and other prepaid items of 


Seller under any of the Purchased Contracts; 


 except as otherwise set forth on Schedule I, (A) Seller’s rights, title and 


interest in and to (1) all inventories (including inventories of raw materials, work-in-


progress and finished goods and parts and equipment that have been ordered have not yet 


been delivered), (2) the tangible assets, machinery and equipment, tools, dies, molds and 


 
5 Note to Draft: To be revised based on location of Facility.  
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spare parts as set forth on Schedule IA, and (3) vehicles, transportation equipment, 


furniture and office equipment, construction-in-progress, computer hardware and computer 


software, in each case of (1) through (3) located at the Facility or otherwise held or used 


exclusively in the ownership, operation, maintenance or repair of the Properties, the 


Facility or the items set forth herein or in the pursuit of transactions under the Purchased 


Contracts, and (B) lubricants, chemicals, fluids, and oils owned by Seller located on the 


Properties or otherwise held or used exclusively in the ownership, operation, maintenance 


or repair of the Properties, the Facility or the items set forth in (A) above or in the pursuit 


of transactions under the Purchased Contracts (“Inventory”);  


 (A) Seller’s rights, title and interest in and to the real properties (including 


easements, rights-of-way and water rights) described in Schedule III (the “Real Property”) 


together with all buildings, other improvements, fixtures and appurtenances, and all other 


rights, privileges and entitlements thereunto belonging or appertaining, including those that 


may be discovered by a title search prior to Closing, and (B) Seller’s right, title, and interest 


in and to the real property, buildings, improvements, fixtures, appurtenances, personal 


property, and all other rights, privileges and entitlements under those leases described in 


Schedule IV (together with the Real Property, the “Properties”); 


 Seller’s rights, title and interest in and under the Purchased Contracts and 


any claims thereunder; 


 Seller’s rights, title and interest in and to the following Intellectual Property 


to the extent related to the Purchased Assets and to the extent transferable: copyrights, 


copyright registrations, copyright applications; patent rights (including issued patents, 


applications, divisions, continuations and continuations-in-part, reissues, patents of 


addition, utility models and inventors’ certificates); trade secrets, proprietary 


manufacturing information and inventions, drawings and designs; customer and vendor 


lists, the goodwill associated with any of the foregoing and the rights of Seller as licensee 


under licenses with respect to any of the foregoing; 


 all claims and rights of action, including warranties, indemnification and 


other rights, if any, as of the Effective Time from third Persons (and claims thereunder) 


which relate specifically to any of the Purchased Assets and which are transferable to 


Purchaser (less, if applicable, any costs incurred by Seller or any of its Affiliates before the 


Effective Time in reasonable expectation of reimbursement or other coverage under any 


such rights, claims or warranties); 


 the right to receive, to the extent transferable, Tax exemptions, Tax credits, 


Tax reductions, Tax rebates, or other amounts from a Governmental Authority with respect 


to the Purchased Assets, and all pending applications therefor, that, in each case, are 


attributable to the ownership or operation of the Purchased Assets after Closing; 


 rights to insurance proceeds not received before the Effective Time relating 


to any insured loss of the Purchased Assets incurred after the Effective Date and before the 
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Effective Time, less any costs incurred by Seller or any of its Affiliates before the Effective 


Time in the investigation or repair of damage from any such loss; 


 any Permits of Seller relating to the Purchased Assets, and all pending 


applications for the issuance or renewal of any of the same, to the extent any of the same 


are transferable or assignable to Purchaser (collectively, the “Assumed Permits”); 


 all Books and Records; and 


 at least one copy (in its existing hard copy or electronic form) of each of the 


following:  the operating and maintenance records; maintenance plans and schedules; 


operating, safety and maintenance manuals; engineering design plans and specifications; 


construction records as to what was built and where it was built; blueprints and as-built 


drawings; procedures; environmental data and reports; governmental filings; and 


inspection and test reports, all as related to the Facility or concerning the Purchased Assets, 


whether or not exclusively related, that are in Seller’s possession (subject to the right of 


Seller to redact information in such records that is not related to the Facility and the 


Purchased Assets and to retain archival copies).   


“Purchased Contracts” means those Contracts described on Schedule 7.06(a)(i). 


“Purchaser” has the meaning set forth in the Preamble. 


“Purchaser Fundamental Representations” means the representations and warranties set 


forth in Sections 8.01 (Due Incorporation), 8.02 (Authority), and 8.04 (Brokers). 


“Purchaser Governmental Approvals” means (a) the approval of FERC under Section 203 


of the Federal Power Act, and (b) the PSC Approval. 


“Purchaser’s Determination” has the meaning set forth in Section 2.06(b). 


“Real Property” has the meaning set forth in clause (iii) of the definition of “Purchased 


Assets.” 


“Real Property Agreements” means the deeds, easements, leases, licenses, occupancy, 


right-of-way, surface or encroachment agreements, setback waiver agreements, cross or co-


location agreements, subordination and non-disturbance agreements, road user agreements, 


neighbor agreements, options or other agreements providing an interest in real property to which 


Seller is a party and used or held for use in, or necessary for, the ownership, operation, or 


maintenance of the Properties, the Facility, and the Purchased Assets. 


“Receiving Party” has the meaning set forth in Section 13.01(a). 


“Representatives” means the officers, directors, managers, employees, counsel, 


accountants, financial advisers, consultants and other agents and authorized representatives of a 


Person acting on behalf of such Person. 
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“Restoration Cost” has the meaning set forth in Section 5.04(a). 


“Retained Assets” means the following described assets, rights and properties of Seller: 


 all deposits (other than those that are Purchased Assets), cash and cash 


equivalents, including bank overdrafts and marketable securities; 


 any accounts receivable or intercompany obligations owed to Seller by any 


Affiliate of Seller other than those under any Purchased Contract; 


 all Insurance Policies of Seller or acquired or assumed by Seller prior to the 


Closing Date pertaining to the Facility and (except for claims described in and subject to 


clause (viii) of the definition of Purchased Assets) all rights of Seller of every nature and 


description under or arising out of such Insurance Policies; 


 all rights to use the name “●”, and all derivatives thereof; 


 claims for refunds of Taxes paid by Seller (except for items described in 


clause (vii) of the definition of Purchased Assets); 


 all past, present and future claims, causes of action, choses in action, rights 


of recovery and rights of set-off of any kind, except to the extent (A) related to or arising 


under the Purchased Contracts after the Closing or (B) otherwise exclusively related to the 


Facility arising from and after Closing or (C) otherwise included in the definition of 


Purchased Assets or (D) (without duplication) but only to the extent, such claims or causes 


of action offset the liabilities assumed by Purchaser pursuant to this Agreement for the 


period after the Closing; 


 any rights, interest or assets not included in the Purchased Assets; 


 all rights of Seller under this Agreement and the agreements and instruments 


delivered to Seller by Purchaser pursuant to this Agreement; 


 Seller’s corporate seal, minute books and stock record books, the general 


ledgers and books of original entry and, except with respect to ad valorem taxes, all Tax 


Returns and other Tax records, reports, data, files and documents; 


 the Retained Contracts; and 


 the other assets listed on Schedule V. 


“Retained Contracts” means those Contracts described on Schedule 7.06(a)(ii). 


“Retained Liabilities” has the meaning set forth in Section 2.03(b). 


“Seller” has the meaning set forth in the Preamble. 
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“Seller Consents” has the meaning set forth in Section 7.06(b)(ii). 


“Seller Fundamental Representations” means the representations and warranties of Seller 


set forth in Section 7.01 (Organization and Good Standing), Section 7.02 (Authority), 7.04 


(Brokers) and Section 7.09 (Title to Purchased Assets). 


“Seller Governmental Approval” means the approval of [FERC under Section 203 of the 


Federal Power Act.] 


“Seller Marks” has the meaning set forth in Section 14.04. 


“Seller-Prepared Return” has the meaning set forth in Section 5.08(b).  


“Seller Taxes” means any and all (i) income Taxes imposed by any applicable Law on 


Seller or any of its direct or indirect owners or Affiliates, or any affiliated, consolidated, combined, 


unitary or similar group with respect to Taxes of which any of the foregoing is or was a member, 


(ii) Taxes imposed on, or with respect to the ownership or operation of, the Purchased Assets for 


any taxable period (or portion thereof) ending on or prior to Closing Date, (iii) Taxes imposed on 


or with respect to the ownership or operation of the Retained Assets, and (iv) Transfer Taxes in 


accordance with Section 2.04. 


“Seller’s Knowledge” means the actual knowledge of [●] following due inquiry of their 


direct reports with respect to the particular matter in question. 


“Supplemental Disclosure Schedule” has the meaning set forth in Section 14.05. 


“Survey” shall have the meaning set forth in Section 6.01(b). 


“Target Net Working Capital” means [● ($●)].  


“Tax” or “Taxes” means all federal, state, local, or foreign taxes, charges, fees, duties 


(including custom duties), levies or other assessments of any kind, including income, alternative 


or add-on, gross receipts, net proceeds, capital gains, real or personal ad valorem, turnover, real 


and personal property (tangible and intangible), sales, use, escheat or unclaimed property 


Liabilities, franchise, excise, value added, stamp, leasing, lease, user, transfer, title, documentary, 


registration, fuel, excess profits, occupational, interest equalization, windfall profits, license, 


payroll, environmental (including taxes under Section 59A of the Code), capital stock, disability, 


severance, employee’s income withholding, other withholding unemployment and Social Security 


taxes, which are imposed by any Governmental Authority.  “Taxes” shall include (a) any Liability 


for the payment of any amounts described in the preceding sentence by operation of Law, including 


as a result of being a member of an affiliated, consolidated, combined, unitary or similar group 


with respect to Taxes for any taxable period, or as a transferee or successor, by Contract or 


otherwise and (b) any and all interest, penalties, additions to tax, or additional amounts imposed 


in connection with or with respect to any amount described in this definition. 


“Taxing Authority” means with respect to any Tax, the Governmental Authority or political 


subdivision thereof that imposes such Tax, and the agency (if any) charged with the collection of 
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such Tax for such entity or subdivision, or any agency that grants or administers any exemption, 


abatement, rebate, or reduction of any Tax or any credit with respect thereto. 


“Tax Proceeding” has the meaning set forth in Section 5.08(d). 


“Tax Returns” means returns, declarations, reports, claims for refund, information returns 


or other documents (including any related or supporting schedules, statements or information, and 


including any amendments thereof) filed or required to be filed with any Taxing Authority in 


connection with the determination, assessment or collection of Taxes or the administration of any 


Law related to such Taxes. 


“Third Party” has the meaning set forth in Section 12.04(a). 


“Third Party Claim” has the meaning set forth in Section 12.04(b). 


“Title Commitment” shall have the meaning set forth in Section 6.01(a). 


“Title Company” means [●]. 


“Title Policy” shall have the meaning set forth in Section 6.01(a). 


“Title Policy Form” means a Title Policy issued by the Title Company in accordance with 


the Title Commitment, with the following features, endorsements, and coverages: (a) deletion of 


all so-called standard and/or general exceptions, including, without limitation, all mechanic’s and 


construction lien exceptions, provided, however, taxes not yet due and payable and use of roads 


by the public may remain as standard and/or general exceptions; (b) containing all the 


endorsements listed on Exhibit E in the forms attached thereunder; and (c) providing title coverage 


over all other objections made by Purchaser in the Objection Notice to the extent required under 


Section 6.01(c). 


“Transfer Taxes” means any transfer, real property transfer, goods and services, sales, use, 


value added, excise, recordation, documentary, stamp duty, and conveyance Tax and other similar 


Tax, duty, fee or charge, together with all recording or filing fees, notarial fees, and other similar 


costs. 


“WARN Act” has the meaning set forth in Section 5.09(a). 


Section 1.02 Interpretation.  Unless the context of this Agreement otherwise requires, (a) 


words of any gender shall be deemed to include each other gender, (b) words using the singular or 


plural number shall also include the plural or singular number, respectively, (c) references to 


“hereof”, “herein”, “hereby” and similar terms shall refer to this entire Agreement; (d) the words 


“include” and “including” mean “including without limitation”, (e) all references in this 


Agreement to Articles, Sections, Schedules and Exhibits shall mean and refer to Articles, Sections, 


Schedules and Exhibits of this Agreement, (f) all references to statutes and related regulations shall 


include all amendments of the same and any successor or replacement statutes and regulations 


prior to the date hereof, (g) references to any Person shall be deemed to mean and include the 


successors and permitted assigns of such Person (or, in the case of a Governmental Authority, 
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Persons succeeding to the relevant functions of such Person), (h) references to any agreement shall 


include a reference to all schedules, exhibits and other attachments thereto as such agreement and 


schedules, exhibits, and other attachments may be amended or supplemented from time to time, 


and (i) the words “ordinary course of business” will be deemed to be followed by “consistent with 


past practice”, except for such reasonable actions taken or changes in business and operations in 


response to the COVID-19 virus or any other pandemic or epidemic as required by applicable Law 


or any Order, directive or binding guidance of any Governmental Authority. 


ARTICLE II 


PURCHASE AND SALE, PURCHASE PRICE, ALLOCATION AND OTHER RELATED 


MATTERS 


Section 2.01 Purchase and Sale.  Upon the terms and subject to the conditions of this 


Agreement, at the Closing Seller shall sell, assign, convey, transfer and deliver to Purchaser or its 


designees and Purchaser or such designees shall acquire from Seller the Purchased Assets, free 


and clear of any Liens other than Permitted Exceptions. 


Section 2.02 Purchase Price.  The aggregate purchase price payable by Purchaser for the 


Purchased Assets shall be [● U.S. dollars ($●)] (the “Base Purchase Price”) plus or minus, as 


applicable, the Adjustment Estimate (the “Purchase Price”). 


Section 2.03 Assumed Liabilities; Retained Liabilities. 


(a) On the Closing Date as of the Effective Time, Purchaser shall assume, and 


shall thereafter pay, perform, and discharge as and when due, the only those Liabilities of Seller 


related to the Purchased Assets (including the Purchased Contracts) arising and attributable to the 


period after the Effective Time, other than those Liabilities arising out of or attributable to any 


breach or other violation in connection therewith by Seller or incurred as a result of an act or 


omission of Seller in contravention of the provisions of this Agreement (collectively, the 


“Assumed Liabilities”).  Assumed Liabilities are limited to the items expressly described in this 


Section 2.03.  The foregoing provisions of this Section 2.03 notwithstanding, Purchaser shall not 


be obligated to assume any Liability as to which Seller, its Affiliate, or the counterparty is in 


default on the Closing Date.   


(b) Purchaser shall not assume or be liable hereunder for any Liabilities of 


Seller or any other Person other than the Assumed Liabilities (such Liabilities, the “Retained 


Liabilities”).  For the avoidance of doubt, Retained Liabilities shall include: 


(i) all Liabilities of Seller that do not relate to the Purchased Assets;  


(ii) all Liabilities arising out of or relating to the execution and delivery 


by Seller or any of its Affiliates of this Agreement and the consummation by Seller and 


such Affiliates of the transactions contemplated hereby, including any Liabilities of Seller 


for payments of fees and/or expenses to a broker or finder; 
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(iii) all Liabilities under Environmental Laws arising from the 


development, construction, use, ownership, operation, maintenance, leasing, or licensing 


of the Purchased Assets prior to the Closing, or caused by Seller or any of its Affiliates 


prior to the Closing; 


(iv) all Liabilities relating to any Retained Asset; 


(v) all Liabilities (including any compromise or settlement of Claims) 


that relate to, or arise out of, Seller’s or its Affiliates’ ownership, leasing, licensing, 


operation, or maintenance of the Purchased Assets prior to the Closing; 


(vi) all Liabilities related to any current or former employee or 


contractor of Seller or its Affiliates; 


(vii) all Liabilities related to or arising under any Benefit Plan of Seller 


or its Affiliates; 


(viii) all Seller Taxes; and  


(ix) all Liabilities that relate to, or arise out of, directly or indirectly any 


breach prior to Closing by Seller of any Purchased Contract or Assumed Permit. 


(c) This Section 2.03 is not intended to and shall not benefit any Person other 


than Seller and Purchaser. 


(d) All of the Retained Liabilities shall remain and be the Liabilities of Seller, 


and Purchaser shall have no Liability or responsibility for the Retained Liabilities.  Seller 


covenants and agrees that it shall perform and discharge the Retained Liabilities.  All of the 


Assumed Liabilities shall become, remain and be the debts, obligations and liabilities of Purchaser, 


and Seller shall have no Liability or responsibility for the Assumed Liabilities. 


Section 2.04 Transfer Taxes.  Notwithstanding any provision of this Agreement to the 


contrary, all Transfer Taxes incurred in connection with the sale and purchase of the Purchased 


Assets shall be borne by Seller.  Seller shall file in a timely manner all necessary documents 


(including all Tax Returns) and remit all necessary payments with respect to such Transfer Taxes 


and shall provide Purchaser with evidence satisfactory to Purchaser that such Transfer Taxes have 


been paid. Seller and Purchaser shall reasonably cooperate in preparing and executing any such 


documents with respect to such Transfer Taxes, and shall reasonably cooperate to minimize, to the 


extent permissible under applicable Law, the amount of any such Transfer Taxes. 


Section 2.05 Allocation of Purchase Price.  The Parties agree that the Purchase Price (as 


determined for U.S. federal income Tax purposes), as adjusted pursuant to Section 2.06, shall be 


allocated among the Purchased Assets in accordance with Schedule 2.05.  After the Closing, the 


Parties will make consistent use of the allocation specified in Schedule 2.05 for all Tax purposes 


and in all Tax Returns, including those required by Section 1060 of the Code and the Treasury 


Regulations thereunder.  Purchaser agrees (a) to complete a draft of IRS Form 8594 consistently 
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with such allocation and (b) to furnish Seller with such draft no later than ninety (90) days after 


the determination of the Final Adjustment pursuant to Section 2.06(d).  The IRS Form 8594 will 


be amended from time to time in accordance with Schedule 2.05.  Except to the extent required by 


applicable Law, neither Seller nor Purchaser shall file any Tax Return or take a position with any 


Taxing Authority that is inconsistent with the allocation on Schedule 2.05. 


Section 2.06 Prorations. 


(a) At least five (5) Business Days prior to the Closing Date, Seller shall 


provide to Purchaser Seller’s estimate of Closing Date Net Working Capital (the “Estimated 


Closing Date Net Working Capital”), including the calculation thereof.  Such estimate shall be 


made by Seller in good faith and in accordance with GAAP and shall be based on information 


which shall be disclosed to Purchaser when the Adjustment Estimate is delivered. 


(b) After the Closing Date, Seller and Purchaser shall cooperate and provide 


each other access to their respective books, records and employees as are reasonably requested in 


connection with the matters addressed in this Section 2.06.  Within thirty (30) days after the 


Closing Date, Purchaser shall determine the Closing Date Net Working Capital and shall provide 


Seller with written notice of such determination, along with reasonable supporting information and 


calculations (the “Purchaser’s Determination”). 


(c) If Seller objects to Purchaser’s Determination, then Seller shall provide 


Purchaser written notice thereof within fifteen (15) days after receiving Purchaser’s 


Determination; provided, that Seller and Purchaser shall be deemed to have agreed upon all items 


and amounts that are not disputed by Seller in such written notice.  If items or amounts are disputed, 


the dispute shall be deemed to be limited to the specific items disputed and neither Party may 


thereafter raise additional items as offsets or supplements to the items originally disputed.  If the 


Parties are unable to agree on the Closing Date Net Working Capital within sixty (60) days after 


the Closing Date, the Parties shall refer such dispute to a firm of nationally recognized independent 


public accountants mutually acceptable to Purchaser and Seller (the “Independent Accountant”), 


which firm shall make a final and binding determination as to only those matters in dispute with 


respect to this Section 2.06(c) on a timely basis and promptly shall notify the Parties in writing of 


its resolution.  The Independent Accountant shall not have the power to modify or amend any term 


or provision of this Agreement and the determination of the Independent Accountant, if not in 


accordance with the position of either Seller or Purchaser, shall not be in excess of the higher, nor 


less than the lower, of the amounts presented in Purchaser’s Determination or in Seller’s written 


disagreement of such calculation.  The fees, expenses and costs of the Independent Accountant in 


connection with such determination shall be borne by Seller, on the one hand, and by Purchaser, 


on the other hand, based upon the percentage that the amount not awarded to such Party bears to 


the amount actually contested by such Party.  If Seller does not object to Purchaser’s Determination 


within the time period and in the manner set forth in the first sentence of this Section 2.06(c) or if 


Seller accepts Purchaser’s Determination, the Closing Date Net Working Capital set forth in 


Purchaser’s Determination shall become final and binding upon the Parties hereto for all purposes 


hereunder. 
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(d) If (i) the Closing Date Net Working Capital (as finally agreed upon between 


Purchaser and Seller or as finally determined by the Independent Accountants) minus (ii) the 


Estimated Closing Date Net Working Capital (such amount, which may be expressed as a positive 


or negative number, the “Final Adjustment”) is greater than the Adjustment Estimate, then 


Purchaser shall pay Seller, within five (5) Business Days after such amounts are agreed or 


determined pursuant to Section 2.06(c), by wire transfer of immediately available funds to an 


account designated by Seller, the difference between the Final Adjustment and the amounts related 


to such adjustments in the Adjustment Estimate and if the Final Adjustment is less than the 


Adjustment Estimate, then Seller shall pay Purchaser, within five (5) Business Days after such 


amounts are agreed or determined pursuant to Section 2.06(c), by wire transfer of immediately 


available funds to an account designated by Purchaser, the difference between the Final 


Adjustment and the Adjustment Estimate. 


(e) Seller shall promptly remit to Purchaser any payments earned during the 


period following the Closing and received by it after the Closing Date in connection with any of 


the Purchased Assets, and Purchaser shall promptly remit to Seller any payments received by it 


after the Closing Date in connection with any of the Retained Assets or earned during the period 


prior to the Closing in connection with the Purchased Assets (each such period a “Proration 


Period”). 


Section 2.07 Withholding.  Purchaser, its Affiliates and any Person acting on any of their 


behalf shall be entitled to deduct or withhold from any payment made pursuant to this Agreement 


such amounts (if any) as are required to be deducted or withheld under applicable Law.  To the 


extent any such amounts are deducted or withheld and timely remitted to the relevant 


Governmental Authority, such amounts shall be treated as having been paid to the Person in respect 


of which such deduction or withholding was made. 


ARTICLE III 


CLOSING AND CLOSING DATE DELIVERIES 


Section 3.01 Closing.  The term “Closing” as used herein shall refer to the actual 


conveyance, transfer, assignment and delivery of the Purchased Assets to Purchaser in exchange 


for the Purchase Price to Seller pursuant to Section 2.02 of this Agreement.  The Closing shall take 


shall take place at 9:00 a.m., local time, either electronically or at the offices of Bracewell LLP, 


2001 M St N.W., Washington, DC 20036, on the fifth (5th) Business Day following the date upon 


which all of the conditions precedent set forth in Article IX and Article X of this Agreement (other 


than those that are to be satisfied at Closing) are satisfied or waived by the appropriate Party hereto, 


subject to the early termination of this Agreement pursuant to Article XI, or at such other place 


and time or on such other date as is mutually agreed to by Seller and Purchaser (“Closing Date”).  


The Closing shall be effective as of the Effective Time. 


Section 3.02 Closing Deliveries by Seller.  At the Closing, Seller shall deliver to 


Purchaser: 


(a) with respect to the Purchased Assets comprising of Real Property, a deed 


substantially in the form set forth as Exhibit D attached hereto for all Real Property (the “Deed”); 
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(b) with respect to the Purchased Assets related to the Facility other than Real 


Property, a counterpart signature page to the Assumption Agreement and Bill of Sale, duly 


executed by Seller; 


(c) a certificate for Seller, dated as of the Closing Date, executed by a duly 


authorized officer or manager of Seller, certifying that attached thereto is: (i) a true, accurate and 


complete copy of the certificate issued by the Secretary of State of the State of [●], dated no more 


than five (5) days prior to the Closing Date and certifying that Seller is validly existing and in 


good standing under the Laws of the State of [●]; (ii) a true, accurate and complete copy of the 


resolutions of the manager or member of Seller duly authorizing the execution, delivery and 


performance by Seller of this Agreement, and that such resolutions are in full force and effect as 


of the Closing Date, and (iii) a true, complete and correct copy of the certificate of formation of 


Seller; 


(d) a certificate, dated the Closing Date, executed by the appropriate officers of 


Seller, required by Section 9.02; 


(e) a non-foreign affidavit dated as of the Closing Date, sworn under penalty of 


perjury and in form and substance required under the Treasury Regulations issued pursuant to 


Section 1445 of the Code stating that Seller (or the entity that is treated as the owner of its assets 


for federal income tax purposes) is not a “foreign person” as defined in Section 1445 of the Code; 


(f) the Books and Records; and 


(g) a copy of the Data Room contents on USB.   


The Books and Records shall be delivered to Purchaser’s offices in Oklahoma City, Oklahoma or 


to the Facility and shall include a general directory of contents and their location as reasonably 


requested by Purchaser. 


Section 3.03 Closing Deliveries by Purchaser.  At the Closing, Purchaser shall deliver to 


Seller: 


(a) a wire transfer of immediately available funds to such account or accounts 


as Seller shall designate prior to the Closing in an amount equal to the Purchase Price; 


(b) the certificate, dated the Closing Date, executed by the appropriate officer 


of Purchaser, required by Section 10.02 of this Agreement; 


(c) a counterpart signature page to the Assumption Agreement and Bill of Sale, 


duly executed by Purchaser; 


(d) a certificate for Purchaser, dated as of the Closing Date, executed by a duly 


authorized officer Purchaser, certifying that attached thereto is: (i) a true, accurate and complete 


copy of the certificate issued by the Secretary of State of the State of Oklahoma, dated no more 


than five (5) days prior to the Closing Date and certifying that Seller is validly existing and in 


good standing under the Laws of the State of Oklahoma; (ii) a true, accurate and complete copy of 







 


19 


 


 


 


the resolutions of the manager or member of Purchaser duly authorizing the execution, delivery 


and performance by Purchaser of this Agreement, and that such resolutions are in full force and 


effect as of the Closing Date, and (iii) a true, complete and correct copy of the certificate of 


formation of Seller; 


Section 3.04 Cooperation.  Subject to the provisions of Section 4.07, Seller and Purchaser 


shall, on request, on and after the Closing Date, cooperate with one another by furnishing any 


additional information, executing and delivering any additional documents and/or instruments and 


doing any and all such other things as may be reasonably required by the parties or their counsel 


to consummate or otherwise implement the transactions contemplated by this Agreement. 


ARTICLE IV 


PRE-CLOSING FILINGS6 


Section 4.01 Government Approvals; Consents.  Subject to the terms and conditions of 


this Agreement and applicable Law, prior to the Closing each Party shall, at its own expense, use 


its commercially reasonable efforts to take or cause to be taken all actions necessary, proper, or 


advisable, and assist and cooperate with the other Party, to obtain all Governmental Approvals in 


the most expeditious manner practicable. 


Section 4.02 Filings.  Without limitation of the foregoing, each Party undertakes and 


agrees to (i) subject to the allocation of responsibility set forth in Section 4.04, file as soon as 


practicable, but in no event later than thirty (30) Business Days, after the Effective Date, any forms 


or reports required by FERC Regulatory Filing; (ii) prepare, as soon as practicable (but in no event 


more than thirty (30) Business Days), all filings and other presentations or submissions in 


connection with obtaining all other consents, approvals, authorizations of any Governmental 


Authority; provided, however, that Purchaser shall have thirty (30) Business Days after the 


Effective Date to make the PSC Regulatory Filing with the PSC; (iii) respond as promptly as 


practicable to any inquiries or requests received from any Governmental Authority for additional 


information or documentation; and (v) not enter into any agreement with any Governmental 


Authority not to consummate the transactions contemplated hereby, except with the prior consent 


of the other Party. 


Section 4.03 Governmental Approvals Cooperation.  Purchaser and Seller will each 


advise the other Party promptly of any material communication received by such Party from any 


Governmental Authority in connection with the transactions contemplated hereby, and of any 


understandings, undertakings or agreements (oral or written) such Party proposes to make or enter 


into with any Governmental Authority in connection with such transactions.  Except for meetings 


between Purchaser and the PSC (in respect of which Purchaser may consult or include Seller in 


Purchaser’s sole discretion), Purchaser and Seller will each consult with the other in advance of 


any material meetings with any Governmental Authority in connection with the transactions 


contemplated hereby and to the extent allowed by such Governmental Authority, not participate 


independently in any such meeting without first giving the other Party an opportunity to attend and 


participate in such meeting.  Purchaser and Seller shall provide each other with advance 


 
6 Note to Draft: Subject to revision based on location of Facility.  
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opportunity to review and comment upon and consider in good faith the views of the other in 


connection with all written communications to or from any Governmental Authority, and promptly 


provide each other with copies of all written communications to or from any Governmental 


Authority in connection with the transactions contemplated hereby.  Written communications may 


be redacted and provided solely to the other Party’s outside counsel to comply with Contracts, to 


preserve legal privileges, or to comply with Antitrust Law.  If either Party receives a 


communication from a private person concerning efforts to delay or oppose approval by a 


Governmental Authority, such Party shall promptly notify the other Party thereof.  Purchaser shall 


have principal responsibility for devising and implementing the strategy for obtaining any 


necessary approval, for responding to any request, inquiry, or investigation, and for leading any 


meetings and communications with any Governmental Authority that has authority to enforce 


Antitrust Law. 


Section 4.04 FERC.  


(a) Purchaser shall have primary responsibility for the preparation of the 


regulatory filing(s) to be made to FERC requesting approval under Section 203 of the Federal 


Power Act (the “FERC Regulatory Filing”).  Upon the request of Purchaser, Seller shall use its 


commercially reasonable efforts to cooperate with Purchaser in the preparation of the FERC 


Regulatory Filing.  The Parties shall cooperate and jointly file the FERC Regulatory Filing.  


(b) Purchaser and Seller shall use commercially reasonable efforts to file as 


soon as practicable after the date hereof (and in accordance with Section 4.02) the FERC 


Regulatory Filing, and execute all agreements and documents, in each case, to obtain as promptly 


as practicable approval under Section 203 of the Federal Power Act.  Purchaser and Seller shall 


act diligently, and shall coordinate in completing and submitting the FERC Regulatory Filing.  


Purchaser and Seller shall each have the right to review and approve (which such approval shall 


not be unreasonably delayed or withheld) in advance all of the information relating to the 


transactions contemplated by this Agreement which appears in the FERC Regulatory Filing.  


Purchaser and Seller agree that all telephonic calls and meetings with the FERC regarding the 


transactions contemplated by this Agreement shall be conducted by Purchaser and Seller jointly. 


Section 4.05 PSC.  


(a) Purchaser shall have primary responsibility for the preparation and filing of 


the regulatory filing to be made to the PSC requesting the PSC Approval (“PSC Regulatory 


Filing”). Upon the request of Purchaser, Seller shall use its commercially reasonable efforts to 


cooperate with Purchaser to prepare and file the PSC Regulatory Filing. 


(b) The Parties shall use commercially reasonable efforts to file as soon as 


practicable after the date hereof (and in accordance with Section 4.02) the PSC Regulatory Filing, 


and execute all agreements and documents, in each case, to obtain as promptly as practicable the 


PSC Approval.  The Parties shall act diligently, and shall coordinate in completing and submitting 


the PSC Regulatory Filing.  Each Party shall have the right to review and approve (which such 


approval shall not be unreasonably conditioned, delayed or withheld) in advance all information 
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relating to the transactions contemplated by this Agreement which appears in the PSC Regulatory 


Filing. 


Section 4.06 Cooperation.   


(a) Each Party shall consult and cooperate in obtaining Governmental 


Approvals.  Notwithstanding anything in this Agreement to the contrary, each Party agrees not to 


oppose, obstruct, or otherwise interfere with, in any manner whatsoever, the efforts of the other 


Party to obtain such Party’s Governmental Approvals and all other clearance or approval required 


by any Governmental Authority or applicable Law with respect to the transactions contemplated 


hereby.  Each Party shall act with diligence in efforts to obtain all Governmental Approvals. 


(b) Subject to Section 4.07, the Parties covenant and agree, with respect to any 


threatened or pending preliminary or permanent injunction or other Order that would adversely 


affect the ability of the Parties to consummate the transactions contemplated by this Agreement, 


to use commercially reasonable efforts to prevent the entry, enactment or promulgation thereof. 


Section 4.07 Conditions or Limitations.  Nothing in this Agreement will require 


Purchaser or Seller (a) to enter into any consent decree, to make any divestiture, to accept any 


operational restriction, or take any other action that, in the judgment of the affected Party, would 


be reasonably expected to limit the right of the affected Party to own or operate all or any portion 


of the Facility and the assets and properties relating to the Facility or any other material asset 


owned by Purchaser or Seller, respectively, or (b) to litigate or contest any court proceeding or 


administrative litigation brought under any applicable Law, including any Antitrust Law.  The 


Parties acknowledge and agree that if, as determined in Purchaser’s sole discretion, the FERC or 


the PSC imposes any Burdensome Condition in respect of its approval of the FERC Regulatory 


Filing or the granting of the PSC Approval, as the case may be, that Purchaser may terminate this 


Agreement pursuant to Section 11.01(c). 


ARTICLE V 


COVENANTS 


Section 5.01 Access.  During the Interim Period, Seller shall, upon reasonable prior 


notice, make the Facility, Properties, assets, Books and Records, and involved personnel pertaining 


to the Purchased Assets available for examination, inspection and review by Purchaser and its 


lenders, agents and Representatives; provided, however, Purchaser’s inspections and examinations 


shall not unreasonably disrupt the normal operations of the Facility and any interview by Purchaser 


of such involved personnel shall require the prior written approval of Seller, not to be unreasonably 


withheld or delayed. 


Section 5.02 Conduct of the Business.  During the Interim Period, Seller shall maintain 


the Facility and the Purchased Assets in the same condition, normal wear and tear excepted, as 


existed on the Effective Date.  In furtherance of the foregoing, unless otherwise consented to by 


Purchaser in writing or as set forth on Schedule 5.02(b), or for which Purchaser will not be 


assuming any Liability from and after Closing, Seller shall not: 
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(a) sell, lease, mortgage, pledge or otherwise dispose of any of the Purchased 


Assets, except for tangible personal property purchased, sold, or otherwise used or disposed of in 


the ordinary course of business consistent with past practice or the disposal of which does not 


impair the value or the utility of the Purchased Assets; 


(b) except as set forth on Schedule 5.02(b), enter into, or become obligated 


under, any lease, Contract, agreement, commitment or Liability with respect to the Facility, 


Properties or Inventory that (i) is outside of the ordinary course of business, (ii) will be retained 


by Seller following the Closing, (iii) will adversely impact Purchaser, and (iv) cannot be 


terminated by Seller without penalty to Purchaser at or before Closing; 


(c) change, amend, or otherwise modify or terminate any Purchased Contract; 


(d) discontinue or fail to maintain in full force and effect with respect to the 


Facility, Properties and Inventory, the Insurance Policies, or fail to diligently pursue any claim or 


cause of action under any Insurance Policy; 


(e) fail to replace or order and pay for prior to the Closing, any Critical Asset 


Spare Part set forth on Schedule IA used or removed from the inventory of spare parts with its 


functional equivalent; or adjust the Purchase Price by the aggregate book value of such missing 


Critical Asset Spare Parts set forth on Schedule IA; 


(f) use Inventory and spare parts comprising part of the Purchased Assets other 


than in connection with the Facility, in the ordinary course of business, and consistent with past 


practice; 


(g) enter into, modify, or renew any Contract with respect to the sale of electric 


power, energy, capacity, green benefits (including renewable energy credits), ancillary services or 


other energy products from the Facility; 


(h) change any express or deemed election relating to material Taxes, settle any 


material claim or controversy relating to Taxes, agree to any material adjustment of any Tax 


attribute, surrender any right or claim to a refund of material Taxes, consent to any extension or 


waiver of the statute of limitations period applicable to any material Taxes, Tax Return or claim 


for Taxes, amend any material Tax Return, enter into any agreement with respect to any material 


Taxes, fail to file any material Tax Return when due or make any material change to any of its 


policies, procedures, principles or methods of Tax or financial accounting other than as required 


by GAAP; 


(i) waive, cancel or compromise any material right or claim of Seller or any of 


its Affiliates in respect of the Purchased Assets; 


(j) waive, abandon or otherwise dispose of or grant any rights in or to the 


Intellectual Property contained in the Purchased Assets; 


(k) hire any employees or enter into any Benefit Plan; or 
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(l) commit or agree to do any of foregoing. 


Section 5.03 Consents.  During the Interim Period, the Parties shall proceed with all 


reasonable diligence and use commercially reasonable efforts to obtain the written consents, 


authorizations or approvals required for the consummation of transactions contemplated by this 


Agreement (including the assignment and assumption of the Purchased Contracts and the Assumed 


Permits); provided, however, neither Party shall have any obligation to pay any third Person a fee 


to obtain any such consent, authorization or approval not already provided for by the applicable 


agreement or Law. 


Section 5.04 Casualty Loss; Condemnation. 


(a) If, during the Interim Period, the Facility, or any portion thereof, is damaged 


or destroyed by casualty loss (a “Casualty Loss”), Seller shall promptly, but in no more than five 


(5) Business Days, provide written notice of the Casualty Loss to Purchaser.  If the cost of restoring 


such damaged or destroyed Facility or Real Property to a condition reasonably comparable to its 


condition immediately prior to such Casualty Loss (net of and after giving effect to any insurance 


proceeds available to Seller for such restoration) (such cost as estimated by a qualified firm 


reasonably acceptable to Seller and selected by Purchaser in good faith and promptly after the date 


of the event giving rise to the Casualty Loss, the “Restoration Cost”) is greater than Fifty Thousand 


U.S. dollars ($50,000) after taking into account the amount of any Condemnation Value, if any, 


but does not exceed five percent (5%) of the Base Purchase Price, then Seller shall, within thirty 


(30) days following the date the Restoration Cost is known, elect to either (y) repair such Casualty 


Loss to a condition reasonably comparable to its condition immediately prior to such Casualty 


Loss or (z) reduce the amount of the Purchase Price by the amount of the Restoration Cost, and in 


either case such Casualty Loss shall not affect the Closing.  If the Restoration Cost, including the 


amount of any Condemnation Value, if any, is in excess of five percent (5%) of the Base Purchase 


Price, Purchaser may, by notice to Seller no more than thirty (30) days after the date such 


Restoration Cost is known, terminate this Agreement pursuant to Section 11.01(c).  If Purchaser 


does not elect to terminate this Agreement pursuant to the immediately preceding sentence, the 


Purchase Price shall be reduced by the amount of the Restoration Cost and the Casualty Loss shall 


not otherwise affect the Closing.  To the extent the Purchase Price is reduced by the amount of the 


Restoration Cost pursuant to this Section 5.04, Purchaser will, at Seller’s election: (a) assign to 


Seller any rights to any contribution or other rights available under insurance claims or recoveries 


available under the Insurance Policies covering such Facility or Real Property; and (b) at Seller’s 


sole cost and expense, use commercially reasonable efforts to pursue any available contribution, 


claims or recoveries on Seller’s behalf for the benefit of Seller.  Subject to this Section 5.04, during 


the period following the Casualty Loss and prior to the Closing, Seller shall consult with Purchaser 


in respect of remediating the Casualty Loss, including promptly commencing the restoration work 


with respect to such Casualty Loss and promptly filing claims with insurance companies under 


applicable insurance policies in respect of such Casualty Loss. To the extent Seller has made any 


repairs in respect of the Restoration Cost, the amounts paid for and the value of the parts used in 


such repairs, up to the amount equal to the Restoration Cost by which the Purchase Price was 


reduced in accordance with this Section 5.04, shall be added to the Purchase Price.  If the 


Restoration Cost, including the amount of any Condemnation Value, if any, is Fifty Thousand U.S. 
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dollars ($50,000) or less (x) Purchaser shall not have the right to terminate this Agreement and (y) 


there shall be no reduction in the amount of the Purchase Price.  In no event shall a Casualty Loss 


cause any of the closing conditions in Article IX (other than Section 9.03) to be unsatisfied or give 


rise to an indemnity claim by Purchaser, and this Section 5.04 shall govern all matters with respect 


to a Casualty Loss.   


(b) If, during the Interim Period, the Real Property or any portion thereof, is 


condemned (a “Condemnation”), Seller shall promptly, but in no more than five (5) Business Days, 


provide written notice of the Condemnation to Purchaser.  If the value of such Condemnation (net 


of and after giving effect to any condemnation award available to Seller for such Condemnation) 


(such value as estimated by a qualified firm reasonably acceptable to Seller and selected by 


Purchaser in good faith and promptly after the date of the event giving rise to the Condemnation, 


the “Condemnation Value”) is greater than Fifty Thousand U.S. dollars ($50,000), after taking into 


account the amount of any Casualty Loss, if any, but does not exceed two and a half percent (2.5%) 


of the Base Purchase Price, then within thirty (30) days following the date the Condemnation Value 


is known, Seller shall reduce the amount of the Purchase Price by the amount of the Condemnation 


Value, and the Condemnation shall not affect the Closing.  If the Condemnation Value, including 


the amount of any Restoration Cost, if any, is in excess of two and a half percent (2.5%) of the 


Base Purchase Price, Purchaser may, by notice to Seller no more than thirty (30) days after the 


date such Condemnation Value is known, terminate this Agreement pursuant to Section 11.01(c).  


If Purchaser does not elect to terminate this Agreement pursuant to the immediately preceding 


sentence, the Purchase Price shall be reduced by the amount of the Condemnation Value and the 


Condemnation shall not otherwise affect the Closing.  To the extent the Purchase Price is reduced 


by the amount of the Condemnation Value pursuant to this Section 5.04, Purchaser will, at Seller’s 


election: (a) assign to Seller any rights to (A) any condemnation award and (B) any contribution 


or other rights available under insurance claims or recoveries available under insurance policies 


covering such Real Property; and (b) at Seller’s sole cost and expense, use commercially 


reasonable efforts to pursue (A) any condemnation award and (B) any available contribution, 


claims or recoveries on Seller’s behalf for the benefit of Seller.  If the Condemnation Value, 


including the amount of any Restoration Cost, if any, is Fifty Thousand U.S. dollars ($50,000) or 


less (x) Purchaser shall not have the right to terminate this Agreement and (y) there shall be no 


reduction in the amount of the Purchase Price.  In no event shall a Condemnation cause any of the 


closing conditions in Article IX (other than Section 9.03) to be unsatisfied or give rise to an 


indemnity claim by Purchaser, and this Section 5.04 shall govern all matters with respect to a 


Condemnation. 


Section 5.05 Environmental Assessments.  Purchaser shall have the right to obtain, at 


Purchaser’s expense and from environmental consultants selected by Purchaser, environmental 


assessments of any of the Properties and all structures thereon for the purpose of determining 


whether there exists any Hazardous Substance on, about or underneath the Properties or any 


structure thereon or thereunder, or migrating or threatening to migrate from any of the Properties 


or any structure thereon or thereunder, or any condition, circumstance, or activity which constitutes 


a violation of or noncompliance with any Environmental Laws (“Phase I Environmental Site 


Assessment”); provided, however, that under no circumstance, unless authorized by Seller, in its 


reasonable discretion, shall Purchaser or its environmental consultants, or their respective agents, 
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perform any invasive testing (as used herein, “invasive testing” shall include drilling, soil borings, 


installation of monitoring wells, laboratory testing and subsurface investigations) of the Facility 


or the Facility site; and, provided further, that if in Purchaser’s reasonable discretion, its Phase I 


Environmental Site Assessment indicates that in order prudently to ascertain whether any 


condition, circumstance, or activity exists which would cause a violation of or noncompliance with 


any Environmental Law invasive testing would be required and if Seller fails to authorize such 


testing, Purchaser may terminate this Agreement pursuant to Section 11.01(c). 


Section 5.06 Notice of Certain Matters.  During the Interim Period, each Party shall 


promptly (but in any event within five (5) Business Days after obtaining knowledge thereof) notify 


the other Party of: (a) any breach of such Party’s representations, warranties or covenants 


contained in this Agreement, or (b) any claim from any Person (including any Governmental 


Authority) against such Party or affecting any of its assets, in each case, that has resulted or would 


reasonably be expected to result in the failure or delay of any conditions set forth in Article IX or 


Article X, as applicable, to be satisfied. 


Section 5.07 Cooperation. 


(a) Each Party agrees that after the Closing Date it will use its commercially 


reasonable efforts to cooperate with and make available to the other Party, upon reasonable notice 


and during normal business hours, the Books and Records and information of or relating to the 


Purchased Assets and other matters relevant to this Agreement which are necessary or useful in 


connection with Purchaser’s operation or maintenance of the Purchased Assets, any proceeding by 


or filing with a Governmental Authority, preparation of Tax Returns, or any claim by or against a 


third Party involving the Purchased Assets (other than in connection with disputes between the 


parties).  The Party requesting any such Books and Records, information, or cooperation shall bear 


all of the out-of-pocket costs and expenses of the other Party reasonably incurred in connection 


therewith (including out-of-pocket expenses to third parties incurred by any Party). 


(b) Purchaser and Seller shall cooperate in good faith pending the Closing Date 


to insure that there is no interruption in phone or electrical service to the Facility. 


Section 5.08 Tax Matters. 


(a) Seller shall be liable and indemnify the Indemnified Purchaser Parties for 


all Damages arising out of or related to (i) any breach of the covenants of Seller in this Section 


5.08 and (ii) Seller Taxes, in each case, together with any out-of-pocket fees and expenses 


(including attorneys’ and accountants’ fees) incurred in connection therewith. Seller shall 


reimburse any Indemnified Purchaser Party for any Damages described in this Section 5.08(a) 


within ten (10) Business Days after payment of such Damages by such Indemnified Purchaser 


Party. 


(b) Ad valorem property Taxes imposed on or with respect to the Purchased 


Assets for the taxable period that includes, but does not end on, the Closing Date shall be prorated 


between Seller and Purchaser based on each Party’s relative number of days of ownership during 


the taxable period.  The portion of such Taxes that is prorated to the portion of such taxable period 
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ending as of the end of the Closing Date shall constitute Seller Taxes described in clause (iii) of 


the definition thereof.  Purchaser shall prepare and timely file, or cause to be prepared and timely 


filed, all Tax Returns related to the Purchased Assets (other than with respect to income Taxes of 


Seller or its direct or indirect owners or Affiliates) for (i) any taxable period that ends on or before 


the Closing Date and (ii) any taxable period described in the first sentence of this Section 5.08(b) 


(each, a “Seller-Prepared Return”). Seller shall provide Purchaser with a reasonable opportunity 


to review and comment on, and shall incorporate any reasonable comments to, any Seller-Prepared 


Return prior to filing such Tax Return.  Seller shall provide Purchaser with evidence of the filing 


of each Seller-Prepared Return within five (5) days of filing such Tax Return.  Seller shall timely 


pay, or cause to be timely paid, any Taxes required to be paid in connection with any Seller-


Prepared Return to the applicable Governmental Authority as and when required by applicable 


Law, and Seller shall provide Purchaser with evidence of any such payment within five (5) days 


of making such payment. If, in connection with any such payment, Seller pays Taxes other than 


Seller Taxes (“Non-Seller Taxes”) to a Governmental Authority, Purchaser shall remit to Seller 


the portion of such Taxes that are Non-Seller Taxes in readily available funds within ten (10) days 


of receiving a written request from Seller therefor, along with a calculation allocating such 


payment between Seller Taxes and Non-Seller Taxes in accordance with the first two sentences of 


this Section 5.08(b). 


(c) Any Tax Return to be prepared pursuant to the provisions of Section 5.08(b) 


shall be prepared in a manner consistent with practices followed in prior years with respect to 


similar Tax Return and in compliance with the applicable Law of each respective jurisdiction, 


except for changes required by changes in applicable Law.  Purchaser shall not file an amended 


Tax Return relating to the Purchased Assets for any taxable period ending on or prior to the Closing 


Date without the consent of Seller, not to be unreasonably withheld, conditioned or delayed. 


(d) Purchaser and Seller shall cooperate fully, and shall cause their respective 


Affiliates to cooperate fully, as and to the extent reasonably requested by either Party, in 


connection with the filing of Tax Returns and any audit, litigation, examination, or other 


proceeding (“Tax Proceeding”) with respect to Taxes of or relating to the Purchased Assets and in 


connection with the filing of any application with any Taxing Authority for approval of the transfer 


or assignment of any item described in clause (vii) of the definition of Purchased Assets.  Such 


cooperation shall include the retention and (upon a Party’s request) the provision of records and 


information which are reasonably relevant to any such Tax Return, Tax Proceeding, or application 


and making employees available on a mutually convenient basis to provide additional information 


and explanation of any material provided hereunder. 


(e) Each Party shall notify the other Party within ten (10) days of such Party’s 


receipt of notice of a Tax Proceeding related to the Purchased Assets (other than with respect to 


income Taxes of Seller or its direct or indirect owners or Affiliates) for any taxable period (or 


portion thereof) ending on or before the Closing Date. Seller, at its sole expense, shall control the 


defense and settlement of any such Tax Proceeding related to any taxable period ending on or 


before the Closing Date; provided, that Seller shall (i) permit Purchaser to participate in such Tax 


Proceeding and (ii) not settle, compromise, or choose not to defend such Tax Proceeding, at its 


option, without the consent of Purchaser, not to be unreasonably withheld, conditioned or delayed. 
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Purchaser and Seller shall control jointly the defense and settlement of any Tax Proceeding related 


to the Purchased Assets (other than with respect to income Taxes of Seller or its direct or indirect 


owners or Affiliates) for any taxable period that includes, but does not end on, the Closing Date; 


provided, that the Parties shall cooperate in good faith with respect to the conduct of such Tax 


Proceeding, and neither Party shall settle, compromise, or choose not to defend such Tax 


Proceeding without the consent of the other Party, not to be unreasonably withheld, conditioned 


or delayed. Except as described in the foregoing sentences of this Section 5.08(e), Purchaser shall 


control the defense and settlement of any Tax Proceeding related to the Purchased Assets (other 


than with respect to income Taxes of Seller or its direct or indirect owners or Affiliates).  


(f) Except with respect to items included in Purchased Assets as described in 


clause (vii) of the definition thereof, Seller shall be entitled to any refunds or credits for any Taxes 


relating to the Purchased Assets for periods ending prior to or as of the Closing Date (and with 


respect to ad valorem property Taxes, for periods (or portion thereof) ending at the end of the 


Closing Date), and Purchaser shall be entitled to any refunds or credits for any Taxes relating to 


the Purchased Assets for periods on and after the Closing Date (and with respect to ad valorem 


property Taxes, for periods (or portion thereof) beginning after the Closing Date).  Any Party 


receiving a refund or the right to a credit to which the other Party is entitled shall immediately 


notify the Party so entitled and remit the refund or the value of the credit, as the case may be, 


within thirty (30) days of receipt of such refund or entitlement to the credit. 


Section 5.09 Employee Matters.7 


(a) Seller will retain and be solely responsible for all Liabilities that relate to 


any employee’s employment with Seller and, if applicable, any employee’s termination of 


employment from Seller, including all such Liability arising under the Worker Adjustment and 


Retraining Notification Act, or similar state or local Law (the “WARN Act”) or any Benefit Plan 


and including any Liabilities to employees arising from the effect of, or in any way related to, the 


sale of the Purchased Assets on employees.  Without limiting the generality of the foregoing, 


Purchaser will have no Liability whatsoever under the WARN Act, or similar state or local Law, 


or any Benefit Plan.   


(b) Purchaser will have no obligation to employ or to consider employing any 


of Seller’s employees on or after the Closing Date.  Purchaser may offer employment from and 


after the Closing Date to any employee of the Seller as the Purchaser may determine in its sole 


discretion, on such terms and conditions as the Purchaser may determine in its sole discretion, but 


the Purchaser will not be obligated to do so pursuant to this Agreement or for any other reason.  If 


Purchaser intends to offer employment to any employee of the Seller, Purchaser shall notify Seller 


by [●] of the name and position of each such individual to receive a conditional offer, but any 


conditional offers of employment shall come exclusively from Purchaser.   Purchaser shall notify 


each individual that will receive a conditional offer of employment by no later than [●]. 


Section 5.10 Risk of Loss; Insurance.  


 
7 Note to Draft: Revisions to this Agreement may be required based on bidder.  
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(a) During the Interim Period, Seller will bear all costs and expenses and 


assume and bear all risk of loss, damage or destruction of or to the Purchased Assets due to theft, 


expropriation, seizure, destruction, damage, fire, earthquake, flood, the elements or other cause or 


casualty.  


(b) During the Interim Period, Seller shall (i) procure and maintain the 


Insurance Policies and such other insurance as is required by each Purchased Contract or Real 


Property Agreement, and (ii) timely make all claims under such policies for damages incurred by 


Seller or related to the Purchased Assets.   


Section 5.11 Parent Guaranty.  The obligations of Seller under this Agreement shall be 


guaranteed under the Parent Guaranty from and after the Effective Date. 


ARTICLE VI 


TITLE AND SURVEY 


Section 6.01 Pre-Closing Title Policy and Survey Delivery.   


(a) No more than forty five (45) days after the date hereof, Seller, at its sole 


costs and expense, shall obtain and deliver to Purchaser, with respect to the Properties, an owner’s 


title commitment (the “Title Commitment”) covering a date subsequent to the date hereof, issued 


by the Title Company, which Title Commitment shall contain a commitment of the Title Company 


to (i) issue an owner’s title insurance policy in the amount of the Purchase Price or such other 


amount (not to exceed the Purchase Price) as Purchaser and the Title Company shall agree (the 


“Title Policy”) on an ALTA Owner’s [●] Policy of Title Insurance in the Title Policy Form 


insuring Purchaser as to the fee simple title or other applicable estate in each parcel comprising 


the Properties and subject only to, (A) Permitted Exceptions, and (B)  such other matters as are 


consented to in writing by Purchaser (clauses (A), and (B) are collectively referred to as “Permitted 


Real Estate Exceptions”), together with a true, correct, and legible copy of each document referred 


to in the Title Commitment; and (ii) guarantee that each such parcel of real estate adjoins a public 


road or highway and that entrance to and exit from such premises may be had via such public road 


or highway. 


(b) No more than forty five (45) days after the date hereof, Seller, at its sole 


costs and expense, shall obtain and deliver to Purchaser, a current as-built survey and metes and 


bounds description of the Properties prepared by a registered land surveyor or engineer, duly 


licensed in the applicable state and approved by Purchaser (i) certified to Purchaser, its successors 


and assigns, the Title Company, and such other interested parties as Purchaser may identify; (ii) 


conforming to the “[●] Minimum Standard Detail Requirements for ALTA/NSPS Land Title 


Surveys” jointly established and adopted by the American Land Title Association and the National 


Society of Professional Surveyors effective [●] showing and including optional items 1, 2, 3, 4, 5, 


6(a), 6(b), 7(c), 8, 9 (if applicable), 11, 12 (if applicable), 13, 16, 17, 18, 19, and 20; (iii) showing 


the location and recording information (if applicable) of all observable improvements, location of 


all observable roads, easements, means of access to public streets, encroachments, driveways, and 


the observable physical conditions affecting the title and use of the Properties including access 


thereto; (iv) containing a note confirming that all constituent parcels are contiguous and contain 
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no gaps, gores, or overlaps; (v) containing a note confirming that all locatable easements, 


servitudes, and similar instruments identified as exceptions in the Title Commitment have been 


located on the survey identifying any easements, servitudes, and similar instruments that are not 


locatable; (vi) disclosing the location of all improvements, plottable easements, encroachments, 


roadways, utility lines, set back lines and other matters shown customarily on such surveys, and 


showing access affirmatively to public streets and roads, and certified by a surveyor licensed in 


the State of [●] reasonably satisfactory to the Title Company and Purchaser, and (vii) containing 


a note which specifically identifies all inconsistencies and variances between the legal descriptions 


to be insured pursuant to the Title Commitment and the legal description of the project site 


contained in the survey (the “Survey”). 


(c) No later than thirty (30) days after Purchaser has received the last of the 


Title Commitment (and copies of referenced documents) and the Survey, Purchaser shall provide 


a written notice (“Objection Notice”) to Seller of any matters objectionable to Purchaser, as 


determined in its sole and absolute discretion, including any objections based on Purchaser’s 


review of any secured transaction search undertaken by Purchaser.  Purchaser shall be deemed to 


have accepted all defects and exceptions disclosed by the Title Commitment, any secured 


transaction search undertaken by Purchaser, and Survey to which Purchaser does not object in a 


timely Objection Notice, and such accepted defects and exceptions shall be deemed to be Permitted 


Real Estate Exceptions hereunder.  Seller shall have thirty (30) days (the “Cure Period”) from 


receipt of the Objection Notice to cure any defect or exception which is the subject of an Objection 


Notice, failing which Purchaser shall have the option to either (i) terminate this Agreement as 


provided in Section 11.01(c) by giving written notice to Seller no later than fifteen (15) days 


following the expiration of the Cure Period or (ii) be deemed to have accepted the Properties 


subject to all such uncured defects and exceptions disclosed by the Title Commitment, any secured 


transaction search undertaken by Purchaser, or Survey, all of which shall be Permitted Real Estate 


Exceptions hereunder. 


(d) The costs and expenses of the Title Commitment, the Title Policy and the 


Survey shall be borne by Seller and all costs and expenses for all endorsements shall be borne by 


Purchaser, whether or not the transactions contemplated under this Agreement are consummated.  


All costs and expenses incurred by Seller in response to any Objection Notice shall be borne by 


Seller. 


ARTICLE VII 


WARRANTIES AND REPRESENTATIONS OF SELLER 


Seller warrants and represents to Purchaser as of the date hereof as follows: 


Section 7.01 Organization and Good Standing.  Seller is a [●] duly formed, validly 


existing and in good standing under the Laws of the State of [●].  Seller is duly qualified to transact 


business in [●] and is in good standing in each jurisdiction where such qualification is necessary, 


except where the failure to be so qualified or in good standing could not reasonably expected to 


have a Material Adverse Effect or impair Seller’s ability to perform its obligations hereunder in 


any material respect. 
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Section 7.02 Authority.  Seller has the right and power to enter into, and perform its 


obligations under this Agreement; and has taken all requisite action to authorize its execution and 


delivery of this Agreement and the performance of its obligations under this Agreement; and this 


Agreement has been duly authorized, executed and delivered by Seller and is binding upon, and 


enforceable against, Seller in accordance with its terms; except as such enforcement may be limited 


by bankruptcy, insolvency, reorganization, moratorium or other similar Laws affecting 


enforcement of creditors’ rights generally and by general principles of equity (whether applied in 


a proceeding at law or in equity). 


Section 7.03 No Violations and Consents.   


(a) The execution, delivery and performance of this Agreement by Seller does 


not and will not, after the giving of notice, or the lapse of time, or otherwise, (i) conflict with, 


result in a breach of, or constitute a default under, the Certificate of Formation or Operating 


Agreement of Seller or any of its Affiliates or any Law or any Purchased Contract; (ii) result in 


the creation of any Lien upon any of the Purchased Assets (other than any Lien that may be created 


by the execution and delivery of this Agreement); (iii) terminate, amend or modify, or give any 


party the right to terminate, amend, modify, abandon, or refuse to perform, any Purchased 


Contract; (iv) accelerate or modify, or give any party the right to accelerate or modify, the time 


within which, or the terms under which, any duties or obligations are to be performed by Seller or 


any of its Affiliates, or any rights or benefits are to be received by any Person, under any Purchased 


Contract; or (v) violate or result in a default (or give rise to any right of termination, suspension, 


modification, cancellation, or acceleration) in any material respect under any other indebtedness 


or obligation, lease, Contract, other agreement, commitment, indenture, mortgage, deed of trust, 


or other instrument, document, or arrangement to which Seller or any of its Affiliates is a party or 


by which any of the Purchased Assets is bound. 


(b) The execution and delivery by Seller of this Agreement does not, and the 


performance by Seller or any of its Affiliates of its obligations hereunder will not, require Seller 


or any of its Affiliates to obtain any consent, approval, authorization or other action of, or make 


any filing with or give any notice to, any Governmental Authority, except (i) as disclosed in 


Schedule 7.03(b), (ii) for the Seller Governmental Approvals, (iii) where failure to obtain such 


consents, approvals, authorizations or actions, make such filings or give such notices would not 


have a Material Adverse Effect or impair Seller’s ability to perform its obligations hereunder in 


any material respect or (iv) as may be necessary as a result of any facts or circumstances relating 


solely to Purchaser. 


Section 7.04 Brokers.  Seller has no Liability or obligation to pay fees or commissions to 


any broker, finder or agent with respect to this Agreement nor the sale of the Purchased Assets or 


any other transaction contemplated by this Agreement for which Purchaser or any of their 


Affiliates could become liable or obliged.  


Section 7.05 Required Assets.  All of the material rights, properties and assets required 


for the ownership, operation, use, maintenance, and repair of the Facility, each as of the date 


hereof, are (a) owned by Seller or licensed or leased to Seller under one of the Purchased Contracts 


(except as otherwise contemplated by Section 14.02); (b) included in the Purchased Assets, and 
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(c) and are in good operating condition (ordinary wear and tear excepted), are sufficient for the 


purposes for which they are presently being used. 


Section 7.06 Contracts. 


(a) Except for the Purchased Contracts set forth in Schedule 7.06(a)(i) (a 


complete copy of each of which has been Made Available to Purchaser) and the Retained Contracts 


set forth in Schedule 7.06(a)(ii), as of the date hereof, Seller is not a party to, and its properties are 


not subject to, any Contract pertaining to the Purchased Assets that meets any of the following 


descriptions:  


(i) Contracts for the purchase, exchange, or sale of electric power, 


energy, capacity, green benefits or ancillary services; 


(ii) Contracts for the transmission of electric power;  


(iii) with respect to the Facility, interconnection Contracts, including 


generation imbalance agreements and similar agreements with the transmission grid 


operator;  


(iv) other than Contracts of the nature addressed by clauses (i), (ii), and 


(iii) of this Section 7.06, Contracts for the sale, lease, or use of any Purchased Asset or that 


grant a right or option to purchase, lease, or use any Purchased Asset, or otherwise 


involving a sharing of profits, losses, costs, or liabilities of the Purchased Assets with any 


other Person, other than in each case Contracts entered into in the ordinary course of 


business consistent with past practices with an annual or aggregate cost or value of less 


than [$●] individually or [$●] in the aggregate;  


(v) other than Contracts of the nature addressed by clauses (i), (ii), and 


(iii) of this Section 7.06, Contracts for the future provision or receipt of goods or services 


relating to the Purchased Assets requiring annual or aggregate payments in excess of [$●] 


for each individual Contract;  


(vi) outstanding futures, swap, collar, put, call, floor, cap, option, or 


other Contracts that are intended to benefit from or reduce or eliminate the risk of 


fluctuations in the price of commodities (including electric power or gas) the value of 


securities, interest rates, or the cost or availability of transmission rights;  


(vii) Contracts that purport to limit the Facility’s freedom to be used to 


compete with, or be used in, any business or line of business in any geographic area; or  


(viii) any amendment, supplement, and modification (whether oral or 


written) in respect of any of the foregoing. 


(b) Except as set forth in Schedule 7.06(b)(i), (i) each Purchased Contract is in 


full force and effect and is valid and enforceable against Seller, and to Seller’s Knowledge, the 


other parties thereto in accordance with its terms; (ii) except as to Seller Governmental Approvals 
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and the approvals and consents described in Schedule 7.06(b)(ii) (the “Seller Consents”), each 


Purchased Contract is assignable by Seller without the consent of any other Person; (iii) (x) Seller 


and, to Seller’s Knowledge, each other Person that has or had any obligation or Liability under 


any Purchased Contract is, and has been, in compliance with all applicable terms and requirements 


of each Purchased Contract in all material respects, and (y) Seller has not given to or received from 


any other Person, at any time, any written notice or other written communication regarding any 


actual, alleged, possible, or potential violation or breach of, or default under, any Purchased 


Contract; (iv) to Seller’s Knowledge, no event has occurred or circumstance exists that in any 


material respect (with or without notice or lapse of time) would reasonably be expected to conflict 


with or give Seller or another Person the right to cancel, modify, terminate, or accelerate the 


maturity or performance of or payment under any Purchased Contract; (v) there are no 


renegotiations of, attempts to renegotiate, or outstanding rights or obligations to renegotiate any 


amounts paid or payable to Seller or any of its Affiliates under any Purchased Contract; and (vi) 


no Affiliate of Seller is the counterparty to any Purchased Contract. 


Section 7.07 Insurance.  All material properties and risks associated with the Properties 


and Facility are covered and shall remain covered through the Closing Date, by valid and currently 


effective insurance policies or binders of insurance or programs of self-insurance in such types 


and amounts as are consistent with customary practices and standards in Seller’s industry.  


Schedule 7.07 contains a complete list of all material liability, property, accident, casualty, fire, 


flood, workers’ compensation or other insurance policies and arrangements affecting or relating to 


the ownership, use or operations of the Purchased Assets or the Facility (the “Insurance Policies”). 


Section 7.08 Real Property.   


(a) Seller has a good and marketable fee simple, or valid leasehold, 


easement or similar interest in the Properties, as applicable, free and clear of all Liens, other than 


Permitted Exceptions. No counterparty to any Real Property Agreement has disclosed to Seller 


any Liens respecting the Real Property to which such Real Property Agreement relates other than 


Permitted Exceptions. Seller has Made Available true, correct and complete copies of each Real 


Property Agreement.  The Properties are sufficient for the ownership, maintenance, and operation 


of the Facility. 


(b) Each Real Property Agreement is in full force and effect and 


constitutes the legal, valid and binding obligation of Seller and, to Seller’s Knowledge, the other 


parties thereto, enforceable against Seller and, to Seller’s Knowledge, each other party thereto, as 


applicable, in accordance with its terms, subject to the effects of bankruptcy, insolvency, 


fraudulent conveyance, reorganization, moratorium and other Laws relating to or affecting 


creditors’ rights generally and general equitable principles.   


(c)  (i) Seller is not in default or breach in any material respect under any 


Real Property Agreement, (ii) to Seller’s Knowledge, no counterparty to any Real Property 


Agreement, is in default or breach in any material respect under any Real Property Agreement, 


and (iii) no conditions or events exist that, after notice or the lapse of time or both, would constitute 


a breach or default in any material respect under, or result in the termination or acceleration of, or 


entitle any party to accelerate any material obligation under, any Real Property Agreement. 
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(d) Seller has not subleased or otherwise granted any Person the right to 


use or occupy any portion of the Property or any portion thereof, and Seller has not granted any 


outstanding options, rights of first refusals, rights of first offer or other Third Party rights to sell, 


assign or dispose of any interest in such Property. 


(e) Except as set forth on Schedule 7.08(e), (i) none of the Real Property 


consists of “wetlands” under applicable Law; (ii) the Real Property is zoned for industrial or 


agricultural purposes; and (iii) no part of the Real Property is located in a flood prone area. 


(f) Except as set forth on Schedule 7.08(f), (i) Seller has not received any 


written notice or request from any insurance company or board of fire underwriters identifying 


any defects in the Real Property that would materially and adversely affect the insurability of the 


Real Property; (ii) all required material building Permits, occupancy Permits or other approvals or 


consents of Governmental Authorities or public or private utilities having jurisdiction have been 


obtained with respect to the Real Property, and (iii) there are no pending or threatened proceedings 


to condemn the Real Property, to modify the zoning classification of the Real Property, or to take 


by power of eminent domain or other governmental power the Real Property, nor are there are no 


outstanding unpaid assessment notices against any of the Real Property. 


Section 7.09 Title to Purchased Assets.  Seller has good and marketable title to all the 


Purchased Assets consisting of tangible personal property owned by Seller and valid and subsisting 


leases with respect to all of the Purchased Assets consisting of tangible personal property leased 


by Seller.  All such owned tangible personal property is owned free and clear of all Liens, except 


for Permitted Exceptions. 


Section 7.10 Intellectual Property. 


(a) Except as set forth in Schedule 7.10, to Seller’s Knowledge there has never 


been, nor is there currently, any infringement or misappropriation arising out of the construction, 


operation, maintenance, repair, modification, or other activities at or relating to the Facility of any 


Intellectual Property owned or controlled by a Third Party. 


(b) Except as set forth in Schedule 7.10, there has never been, nor is there 


currently, any claim or, to Seller’s Knowledge, any threatened claim, that the operation, 


maintenance, repair, modification, or other activities at or relating to the Facility infringe or 


misappropriate any Intellectual Property owned or controlled by a Third Party, nor has there been 


in the same period of time, any request or demand that a license of any Intellectual Property owned 


or controlled by a Third Party is necessary to continue operation, maintenance, repair, 


modification, or other activities at or relating to the Facility.  


Section 7.11 Litigation.  Except as set forth in Schedule 7.11, (a) there are no actions, 


claims or proceedings pending against Seller relating to the Facility or any of the Purchased Assets 


at law or in equity, before or by any Governmental Authority, or by any other Person, (b) there is 


no action, claim, proceeding, Order, writ, judgment or decree that seeks to restrain or prohibit or 


restrains or prohibits the consummation of the transactions contemplated hereby or seeks to impose 


or imposes any limitation or restriction on the operation or maintenance of the Purchased Assets 
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or the sale or delivery of electric power, energy, capacity, green benefits or ancillary services 


therefrom, and (c) to Seller’s Knowledge, there are no facts, conditions or circumstances that 


would reasonably be expected to form the basis of any such claim. 


Section 7.12 Compliance With Laws.  Seller is not in material violation (and has not 


received any written notice or allegation of material violation) of any Law applicable to the 


Purchased Assets or by which any of the Purchased Assets are bound or subject, except as set forth 


in Schedule 7.12.   


Section 7.13 Labor Matters.8 


(a) Seller has employees.  Seller is, and at all times has been, in compliance 


with applicable Laws relating to employment, social security, employee classification, employee 


benefits and employee matters.   


(b) Seller may provide or contribute to (i) various employee benefit plans, some 


of which are covered by the Employee Retirement Income Security Act of 1974 (as amended, 


“ERISA”), (ii) certain employment, severance pay, salary continuation, bonus, incentive, stock 


option, equity incentive, retirement, pension, profit sharing or deferred compensation plans, 


Contracts, programs, funds, or arrangements and (iii) certain employee benefit plans, Contracts, 


programs, funds, or arrangements (whether written or oral, qualified or nonqualified, funded or 


unfunded, foreign or domestic, currently effective or terminated) and trust, escrow, or similar 


agreement related thereto, whether or not funded, in respect of present or former employees, 


directors, officers, shareholders, consultants, or independent contractors of Seller or with respect 


to which Seller has made or is required to make payments, transfers, or contributions (each, a 


“Benefit Plan”).  With respect to any Benefit Plan maintained by any trade or business, whether or 


not incorporated, that together with Seller would be deemed a “single employer” within the 


meaning of Section 414 of the Code or Section 4001(b) of ERISA or covering individuals who 


perform services in respect of Seller, Purchaser will not be liable for any payments or benefits 


payable under such Benefit Plan, for any failure of such Benefit Plan to be operated and 


administered in all respects in accordance with applicable Law, including ERISA and the Code, or 


otherwise in respect of such Benefit Plan.   


(c) Each Benefit Plan has been maintained, operated, and administered in 


compliance with its terms and any related documents or agreements and in compliance with all 


applicable Laws.   


(d) Seller does not currently have, and at no time in the past has had, an 


obligation to contribute to a “defined benefit plan” as defined in Section 3(35) of  ERISA, a pension 


plan subject to the funding standards of Section 302 of ERISA or Section 412 of the Code, a 


“multiemployer plan” as defined in Section 3(37) of ERISA or Section 414(f) of the Code, or a 


“multiple employer plan” within the meaning of Section 210(a) of ERISA or Section 413(c) of the 


Code or any non-qualified Benefit Plan.    


 
8 Note to Draft: Subject to the selection of the bidder.  
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(e) No labor organization has representation rights with respect to any of 


Seller’s employees; and there are no collective bargaining agreements relating to any of Seller’s 


employees.  To Seller’s Knowledge, there are no material organizing efforts presently being made 


involving any of Seller’s employees. 


Section 7.14 Taxes.  Except as set forth in Schedule 7.14, Seller has duly and timely filed 


all U.S. federal, state and local Tax Returns required to be filed by it in respect of the Purchased 


Assets and Seller’s trade or business with respect thereto, and Seller has timely paid all Taxes 


required to be filed by it in respect of the Purchased Assets and Seller’s trade or business with 


respect thereto.  There are no pending or to Seller’s Knowledge, threatened Tax audits or 


examinations of, or with respect to, the Purchased Assets, and there are no written notices of 


deficiency, proposed deficiency, or assessment from any Tax authority with respect to Taxes of, 


or relating to, the Purchased Assets.  All deficiencies asserted or assessments made for Taxes due 


with respect to the Purchased Assets as a result of any completed and settled examinations or any 


concluded litigation have been fully paid.  No claim has ever been made by any Taxing Authority 


in a jurisdiction in which Seller does not file a Tax Return that Seller is or may be subject to 


taxation by that jurisdiction that would be covered by or the subject of such Tax Return.  None of 


the Purchased Assets is an interest in any agreement or other arrangement that is classified as a 


partnership for U.S. federal, state or local income Tax purposes or otherwise held in a partnership 


as determined for U.S. federal, state, or local income Tax purposes. Seller is, and has been since 


its date of formation, classified as a [  ] for U.S. federal income Tax purposes. 


Section 7.15 Licenses and Permits.  Seller has, or has applied for, all Permits (including 


Permits under Environmental Laws) necessary for the ownership, lease, use, operation, and 


maintenance of the Purchased Assets, and all such Permits are described in Schedule 7.15.  Each 


such Permit is in full force and effect, and to Seller’s Knowledge, Seller is not in violation of any 


such Permit in any material respect.  There are no pending or, to Seller’s Knowledge, threatened 


proceedings challenging the validity of, or seeking to revoke, withdraw, suspend, cancel, 


terminate, or modify any such Permits.  


Section 7.16 Environmental Compliance.  Except as set forth on Schedule 7.16, (a) the 


Facility, Purchased Assets and their operation and maintenance as presently conducted are, and 


for the past five (5) years have been, in compliance with all applicable Environmental Laws; (b) 


Seller has not received any written notice, demand, or request for information that remains 


unresolved from any Governmental Authority indicating that the Purchased Assets, the Facility or 


their operation and maintenance may be in violation of any Environmental Law; (c) Seller has not 


disposed of, released, or transported, or arranged for the disposal, release, or transportation of, any 


Hazardous Substance from the Purchased Assets or the Facility in violation of any Environmental 


Law, or in a manner giving rise to material Liability under any Environmental Law; and (d) none 


of Seller, the Purchased Assets or the Facility has been subject to any liabilities or expenditures 


(fixed or contingent) relating to any suit, settlement, court Order, administrative Order, regulatory 


requirement, judgment, or claim asserted or arising under any Environmental Law with respect to 


the Purchased Assets.  Seller has Made Available to Purchaser copies of all environmental 


assessments, reports, or studies involving the Purchased Assets and the Facility that have been 


prepared by third parties. 
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Section 7.17 Cybersecurity Compliance.  Seller has implemented controls, policies, 


procedures, and technical safeguards to protect the security, integrity, operation, and redundancy 


of the Facility and Purchased Assets consistent with industry standards and practices, including 


the Critical Infrastructure Protection Reliability Standards set forth by the North American Electric 


Reliability Corporation.  Seller is in compliance in all material respects with all applicable Laws, 


Orders, contractual obligations, and internal and published corporate policies and procedures 


concerning the security of the Facility and the Purchased Assets.  There have been no material 


disruptions, security breaches, unauthorized access, unauthorized disclosure, or other compromise 


of information, the Facility, its operations or the Purchased Assets.  


Section 7.18 Books and Records.  The Books and Records are accurate and complete and 


have been maintained in compliance with applicable Laws.   


Section 7.19 Power of Attorney.  No power of attorney has been granted by Seller or any 


of its Affiliates with respect to the Facility or the Assumed Liabilities to any Person.  


Section 7.20 Financial Statements. Seller has delivered to Purchaser true, correct and 


complete copies of the pro forma unaudited balance sheet (the “Interim Balance Sheet”) of Seller 


as of [●] (the “Interim Balance Sheet Date”).  The Interim Balance Sheet presents fairly, in all 


material respects, the financial position of Seller as of the date thereof.  The Interim Balance Sheet 


has been derived from the Books and Records of Seller and is consistent with, and accurately 


reflects in all material respects, the Books and Records of Seller.  Except as set forth therein, and 


except for normal year-end adjustments (none of which would reasonably be expected to be 


material to the Purchased Assets and the Assumed Liabilities, taken as a whole) and the absence 


of complete footnotes, the Interim Balance Sheet has been prepared in accordance with GAAP. 


Section 7.21 Absence of Certain Changes or Events.  Except as set forth on Schedule 


7.21 and except for the negotiation, preparation and the execution and delivery of this Agreement, 


since the Interim Balance Sheet Date and through the Closing Date, (a) Seller’s business with 


respect to the Facility and the Purchased Assets has been conducted in the ordinary course of 


business, (b) there has not occurred any change, event or effect (including any damage, destruction, 


casualty or loss of any kind to the Purchased Assets) that, individually or in the aggregate with 


other changes, events or effects, has resulted in, or would reasonably be expected to result in, a 


Material Adverse Effect, and (c) there has been no action or failure to act that would constitute a 


violation of Section 5.02 if such action or failure to act were to be taken without the consent of 


Purchaser from the Effective Date through the earlier of the Closing or the termination of this 


Agreement. 


Section 7.22 Absence of Undisclosed Liabilities. There are no Assumed Liabilities that 


would be required by GAAP to be reflected or reserved against on an unaudited balance sheet for 


the Project, other than (a) Liabilities adequately reflected or reserved for on the Interim Balance 


Sheet, (b) Liabilities incurred in the ordinary course of business since the Interim Balance Sheet 


Date, (c) Liabilities which, individually or in the aggregate, are not material, (d) Liabilities incurred 


in compliance with the terms of this Agreement, (e) as set forth on Schedule 7.22, or (f) Retained 


Liabilities. 
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Section 7.23 No Affiliate Arrangements. No Affiliate or direct or indirect equity holder 


of Seller, or any director, officer or employee of the foregoing (a) is a party to any Contract with 


Seller related to the Facility or the Assumed Liabilities; (b) provides services or resources to Seller 


relating to the Facility or the Assumed Liabilities, or receives services or resources provided by 


Seller relating to the Facility or the Assumed Liabilities; (c) has any right, title or interest in or to 


the Facility, including any Purchased Asset; or (d) has any material interest in any Person that 


acquires from or provides to Seller any goods or services that are material to the operation of the 


Project as currently conducted. 


Section 7.24 No Credit Support. There are no letters of credit, guarantees, deposits 


(including study deposits), bonds, or other financial security arrangements, or credit support 


arrangements provided by or on behalf of Seller or any of its Affiliates relating to the Facility or 


the Assumed Liabilities.9 


ARTICLE VIII 


WARRANTIES AND REPRESENTATIONS OF PURCHASER 


Purchaser warrants and represents to Seller as of the date hereof as follows: 


Section 8.01 Due Incorporation.  Purchaser is an Oklahoma corporation duly 


incorporated, validly existing and in good standing under the Laws of the State of its incorporation.  


Purchaser is duly qualified to transact business and is in good standing in each jurisdiction where 


such qualification is necessary, except where the failure to be so qualified or in good standing 


could not reasonably expected to have a Material Adverse Effect or impair Purchaser’s ability to 


perform its obligations hereunder in any material respect. 


Section 8.02 Authority.  Purchaser has the corporate right and power to enter into, and 


perform its obligations under this Agreement, and has taken all requisite corporate action to 


authorize its execution and delivery of this Agreement and the performance of its obligations under 


this Agreement; and this Agreement has been duly executed and delivered by Purchaser and each 


is binding upon, and enforceable against, Purchaser in accordance with its terms; except as such 


enforcement may be limited by bankruptcy, insolvency, reorganization, moratorium or other 


similar Laws affecting enforcement of creditors’ rights generally and by general principles of 


equity (whether applied in a proceeding at law or in equity). 


Section 8.03 No Violations. 


(a) The execution, delivery or performance of this Agreement by Purchaser 


does not and will not, after the giving of notice, or the lapse of time, or otherwise: conflict with, 


result in a breach of, or constitute a default under, the Certificate of Incorporation or By-laws of 


Purchaser, any Law or any material Contract, agreement, commitment or plan to which Purchaser 


is a party. 


 
9 Note to Draft: If there are support obligations that Purchaser must replace, a mechanism for replacing such support 


obligations will be added to this Agreement.  
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(b) The execution and delivery by Purchaser and its Affiliates of this 


Agreement does not, and the performance by Purchaser and its Affiliates of its obligations 


hereunder will not, require Purchaser to obtain any consent, approval, authorization or other action 


of, or make any filing with or give any notice to, any Governmental Authority, except (i) for the 


Purchaser Governmental Approvals, (ii) where failure to obtain such consents, approvals, 


authorizations or actions, make such filings or give such notices would not impair Purchaser’s 


ability to perform its obligations hereunder in any material respect and (iii) as may be necessary 


as a result of any facts or circumstances relating solely to Seller. 


Section 8.04 Brokers.  Neither Purchaser nor any of its Affiliates has any Liability or 


obligation to pay fees or commissions to any broker, finder or agent with respect to this Agreement 


nor the purchase of the Purchased Assets or any other transaction contemplated by this Agreement 


for which Seller or its Affiliates could become liable or obliged.  


Section 8.05 Litigation.  There are no actions, claims or proceedings pending against 


Purchaser or any of its assets or properties at law or in equity, before or by any Governmental 


Authority, or by any other Person, which, individually or in the aggregate, could reasonably be 


expected to have a Material Adverse Effect on Purchaser’s ability to consummate the transactions 


contemplated hereby. 


ARTICLE IX 


CONDITIONS TO CLOSING APPLICABLE TO PURCHASER 


The obligations of Purchaser hereunder (including the obligation of Purchaser to close the 


transactions herein contemplated) are subject to the following conditions precedent: 


Section 9.01 No Termination.  Neither Purchaser nor Seller shall have terminated this 


Agreement pursuant to Section 11.01 hereof. 


Section 9.02 Bring-Down of Seller Representations and Warranties.  The representations 


and warranties made by Seller herein to Purchaser shall have been true and correct in all respects 


on the date hereof and shall be true and correct in all respects on and as of the Closing Date with 


the same effect as if such warranties and representations had been made on and as of the Closing 


Date, except with respect to representations and warranties which speak as to an earlier date, which 


representations and warranties shall be true and correct in all respects at and as of such date and 


Seller shall have performed and complied with, in all material respects, all agreements and 


covenants on its part required to be performed or complied with in all material respects on or prior 


to the Closing Date; and at the Closing, Purchaser shall have received a certificate executed by an 


authorized officer of Seller to the foregoing effect. 


Section 9.03 No Material Adverse Effect.  There shall have been no Material Adverse 


Effect which is continuing. 


Section 9.04 Pending Actions.  No Order, investigation, action, suit or proceeding by any 


Governmental Authority and no action, suit or proceeding by any other Person, shall be pending 


or in effect on the Closing Date which challenges or limits the enforceability of this Agreement or 
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which seeks to modify, prohibit or enjoin the consummation of the transactions contemplated 


hereby. 


Section 9.05 Consents and Approvals.  All Seller Governmental Approvals, Purchaser 


Governmental Approvals and all Seller Consents have been obtained and, in the case of the 


Purchaser Governmental Approvals, such approvals do not contain any Burdensome Condition. 


Section 9.06 Lien Searches. Purchaser shall have received copies of title searches and 


searches of financing statements of public record and of judgment, litigation and tax Lien records 


that relate or pertain to the Facility or Seller, indicating no Liens with respect to the Purchased 


Assets other than Permitted Exceptions. 


Section 9.07 All Necessary Documents.  Purchaser shall have received copies of the 


documents to be delivered pursuant to Section 3.02. 


Section 9.08 Title Policy.  At the Closing, Seller shall have delivered to Purchaser the 


Title Policy and any and all documents reasonably requested by the Title Company in order to 


issue the Title Policy. 


Section 9.09 Estoppel Certificates.  Seller shall have delivered to Purchaser an estoppel 


certificate executed by the lessor with respect to each Property that is not a Real Property, if any, 


certifying that the lease with respect to such Property is in full force and effect, that the lessee 


thereunder is not in default under such lease, and such other statements as Purchaser may 


reasonably request. 


Purchaser shall have the right to waive any of the foregoing conditions precedent. 


ARTICLE X 


CONDITIONS TO CLOSING APPLICABLE TO SELLER 


The obligations of Seller hereunder (including the obligation of Seller to close the 


transactions herein contemplated) are subject to the following conditions precedent: 


Section 10.01 No Termination.  Neither Purchaser nor Seller shall have terminated this 


Agreement pursuant to Section 11.01 hereof. 


Section 10.02 Bring-Down of Purchaser Representations and Warranties.  The 


representations and warranties made by Purchaser herein to Seller shall have been true and correct 


in all respects on the date hereof and shall be true and correct in all respects on and as of the 


Closing Date with the same effect as if such warranties and representations had been made on and 


as of the Closing Date, except with respect to representations and warranties which speak as to an 


earlier date, which representations and warranties shall be true and correct in all respects at and as 


of such date and Purchaser shall have performed and complied with, in all material respects, all 


agreements and covenants on its part required to be performed or complied with in all material 


respects on or prior to the Closing Date; and at the Closing, Seller shall have received a certificate 


executed by an authorized officer of Purchaser to the foregoing effect. 
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Section 10.03 Pending Actions.  No Order, investigation, action, suit or proceeding by any 


Governmental Authority and no action, suit or proceeding by any other Person, shall be pending 


or in effect on the Closing Date which challenges or limits the enforceability of this Agreement or 


which seeks to modify, prohibit or enjoin the consummation of the transactions contemplated 


hereby. 


Section 10.04 Consents and Approvals.  All Seller Governmental Approvals, Purchaser 


Governmental Approvals and all Seller Consents have been obtained; provided, however, that if 


Seller’s breach of its obligations hereunder caused the failure to obtain any such consent, approval, 


or authorization Seller shall be deemed to have waived this condition to the extent of such failure. 


Section 10.05 All Necessary Documents.  Seller shall have received the Purchase Price 


and copies of the documents to be delivered pursuant to Section 3.03. 


Seller shall have the right to waive any of the foregoing conditions precedent. 


ARTICLE XI 


TERMINATION 


Section 11.01 Termination.  This Agreement may be terminated at any time prior to the 


Closing as follows, and in no other manner: 


(a) by mutual written consent of Purchaser and Seller; 


(b) by Purchaser or by Seller by written notice to the other Party if the Closing 


of the transactions contemplated by this Agreement shall not have occurred on or before [●] (the 


“Outside Date”); provided, that the Party seeking to terminate is not in material breach of, or 


material default under, this Agreement; 


(c) by Purchaser as provided in Section 4.07, Section 5.04(a), Section 5.04(b), 


Section 5.05 or Section 6.01(c); 


(d) by Purchaser or by Seller, as applicable, by written notice to the other Party 


if any of the conditions set forth in Article IX or Article X, as applicable, becomes incapable of 


fulfillment and is not waived by the Party entitled to waive such condition, unless the failure of 


such condition to be fulfilled shall be due to the actions or inactions of the Party seeking to 


terminate pursuant to this Section 11.01(d); or 


(e) by Purchaser or Seller, as applicable, by written notice to the other, if any 


representation or warranty made herein for the benefit of Purchaser or Seller, respectively, 


pursuant to this Agreement is untrue in any material respect, or Purchaser or Seller, respectively, 


shall have defaulted in any material respect in the performance of obligation under this Agreement; 


provided, however, that such breach or default will only give rise to termination if it remains 


uncured for thirty (30) days following receipt of written notice thereof and if the Party seeking to 


terminate is not in material breach of, or material default under, this Agreement; or 
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(f) by Purchaser or Seller, as applicable, by written notice to the other, if there 


has been a material default or material breach of any covenant or obligation contained in this 


Agreement by the other Party that is not cured by the earlier of the Closing Date or thirty (30) days 


after receipt by such other Party of written notice from the terminating Party specifying with 


particularity such breach or default; provided that, if such breach or default is non-monetary, is 


capable of being cured, and the non-terminating Party is proceeding diligently to cure such default 


or breach, such cure period shall be extended until the earlier of the Closing Date or ninety (90) 


days after receipt by such other Party of written notice from the terminating Party specifying with 


particularity such breach or default. 


Section 11.02 Effect of Termination.  If a Party terminates this Agreement in accordance 


with Section 11.01, such termination will be without Liability to such Party or to any Affiliate, 


member, shareholder, partner, director, manager, officer, employee, agent, consultant, attorney, or 


other Representative of such Party.  Upon a termination of this Agreement, the obligations of the 


Parties hereunder shall be of no further force or effect, provided that: 


(a) the obligations of the Parties under Article XI, Article XII, Article XIII, 


Article XV shall survive such termination; and 


(b) such termination shall be without prejudice to the rights of the Parties to any 


remedies which either Party may have whether at law or in equity (including the remedy of specific 


performance) for a breach under this Agreement, and either Party’s right to obtain specific 


performance pursuant to Section 12.08, of any obligations provided for in this Agreement which 


survive termination. 


ARTICLE XII 


SURVIVAL; INDEMNIFICATION 


Section 12.01 Survival.  


(a) All representations and warranties made by Seller or Purchaser in this 


Agreement shall survive the Closing Date for a period of twenty four (24) months, except that (i) 


the Purchaser Fundamental Representations, the Seller Fundamental Representations, and the 


representations and warranties made by Seller in Section 7.14 (Taxes) shall survive until the 


expiration of the applicable statute of limitations (including any relevant extensions), plus sixty 


(60) days, and (ii) the representations and warranties made by Seller in Section 7.16 


(Environmental Compliance) shall survive the Closing Date for a period of forty eight (48) months. 


(b) The covenants and agreements of the Parties contained in this Agreement 


to be performed by their terms (i) prior to the Closing Date shall expire on the Closing Date, and 


(ii) on or after the Closing Date shall survive the Closing until fully performed in accordance with 


the terms specified in this Agreement with respect to such covenant or agreement.   


(c) All representations, warranties and covenants shall survive beyond the 


period specified in this Section 12.01 with respect to any inaccuracy therein or breach thereof, 


notice of which shall have been duly given within the period specified in Section 12.01(a) or 







 


42 


 


 


 


Section 12.01(b), as applicable, in accordance with Section 12.01(a), but only to the extent, and 


for the time period, necessary to resolve any claim for indemnification arising from an asserted 


breach of the applicable representation, warranty, covenant or agreement. 


Section 12.02 Indemnification by Seller. 


(a) From and after the Closing Date, subject to the other provisions of this 


Article XII, Seller agrees to indemnify Purchaser, its Affiliates and their respective 


Representatives (each, an “Indemnified Purchaser Party” and collectively, the “Indemnified 


Purchaser Parties”) and to hold each of them harmless from and against, any and all Damages 


suffered, paid or incurred by such Indemnified Purchaser Party on account of, arising from, or in 


connection with (i) any inaccuracy or breach of any of the representations and warranties made by 


Seller to Purchaser in this Agreement, (ii) any breach by Seller of any of its covenants or 


agreements contained in this Agreement, or (iii) any Retained Asset or Retained Liability. 


(b) The Indemnified Purchaser Parties shall be entitled to indemnification with 


respect to any claim pursuant to Section 12.02(a)(i) only if: 


(i) the aggregate Damages to all Indemnified Purchaser Parties with 


respect to such claims against Seller exceed two and a half percent (2.5%) of the Base 


Purchase Price (the “Deductible”), whereupon Seller shall be obligated to pay the 


Indemnified Purchaser Parties all such amounts including the amount of the Deductible; 


provided, that only individual claims, or a series of related claims arising from substantially 


identical facts, for which the aggregate Damages to all Indemnified Purchaser Parties 


exceed [ ● ] (the “Minor Claims Amount”) shall count towards the Deductible; and  


(ii) the aggregate Damages to all Indemnified Purchaser Parties for 


which Indemnified Purchaser Parties are entitled to indemnification pursuant to Section 


12.02(a)(i) do not exceed thirty five percent (35%) of the Base Purchase Price (the “Cap”). 


(c) Notwithstanding anything in this Section 12.02 to the contrary,  


(i) the limitations set forth in Section 12.02(b) shall not apply to any 


indemnification obligation of Seller pursuant to Section 12.02(a)(i) arising out of or 


resulting from (A) any breach of any Seller Fundamental Representation, (B) any claim or 


cause of action arising from fraud of Seller or any of its respective Affiliates, (C) any 


breach of the representations and warranties made by Seller in Section 7.14 (Taxes), (D) 


Seller Taxes, or (E) any Retained Asset or Retained Liability; and  


(ii) Seller shall not be required to indemnify the Indemnified Purchaser 


Parties (A) pursuant to Section 12.02(a)(i) in respect of breach of Seller Fundamental 


Representations, (B) pursuant to Section 12.02(a)(i) in respect of breach of the 


representations and warranties made by Seller in Section 7.14 (Taxes), or (C) pursuant to 


Section 5.08(a) for Seller Taxes, for Damages in the aggregate in excess of the Base 


Purchase Price. 
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Section 12.03 Indemnification by Purchaser.   


(a) From and after the Closing Date, subject to the other provisions of this 


Article XII, Purchaser hereby agrees to indemnify Seller, its Affiliates and their respective 


Representatives (each, an “Indemnified Seller Party” and collectively, the “Indemnified Seller 


Parties”) and to hold each of them harmless from and against, any and all Damages suffered, paid 


or incurred by such Indemnified Seller Party on account of, arising from, or in connection with (i) 


any breach of any of the representations and warranties made by Purchaser to Seller in this 


Agreement, (ii) any breach by Purchaser of any of its covenants or agreements contained in this 


Agreement, or (iii) any Assumed Liability. 


(b) The Indemnified Seller Parties shall be entitled to indemnification from 


Purchaser with respect to any claim pursuant to Section 12.03(a)(i) only if: 


(i) the aggregate Damages to all Indemnified Seller Parties with respect 


to such claims against the Purchaser exceed the Deductible, whereupon Purchaser shall be 


obligated to pay all such amounts including the amount of the Deductible; provided, that 


only individual claims, or a series of related claims arising from substantially identical 


facts, for which the aggregate Damages to all Indemnified Seller Parties exceed the Minor 


Claims Amount shall count towards the Deductible; and 


(ii) the aggregate Damages to all Indemnified Seller Parties for which 


Indemnified Seller Parties are entitled to indemnification against Purchaser pursuant to 


Section 12.03(a)(i) do not exceed the Cap. 


(c) Notwithstanding anything in this Section 12.03 to the contrary,  


(i) the limitations set forth in Section 12.03(b) shall not apply to any 


indemnification obligation of Purchaser pursuant to Section 12.03(a)(i) arising out of or 


resulting from (A) any breach by Purchaser of its Purchaser Fundamental Representations, 


or (B) any claim or cause of action arising from fraud of Purchaser or any of its Affiliates; 


and  


(ii) Purchaser shall not be required to indemnify the Indemnified Seller 


Parties pursuant to Section 12.03(a)(i) in respect of Purchaser Fundamental 


Representations for Damages in the aggregate in excess of the Base Purchase Price.  


Section 12.04 Indemnification Procedures.   


(a) If an Indemnified Purchaser Party or an Indemnified Seller Party (each, an 


“Indemnified Party”) believes that a claim or other circumstance exists that has given or may 


reasonably be expected to give rise to a right of indemnification under this Article XII (whether or 


not the amount of Damages relating thereto is then quantifiable), such Indemnified Party shall 


assert its claim for indemnification by giving written notice thereof (a “Claim Notice”) to the Party 


from which indemnification is sought (the “Indemnifying Party”) (i) if the event or occurrence 


giving rise to such claim for indemnification is, or relates to, a claim brought by a Person not a 
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party to this Agreement or affiliated with any Party (a “Third Party”), promptly following receipt 


of notice of such claim by such Indemnified Party, or (ii) if the event or occurrence giving rise to 


such action or claim for indemnification is not, or does not relate to, a claim brought by a Third 


Party, promptly after the discovery by the Indemnified Party of the circumstances giving rise to 


such claim for indemnity.  Each Claim Notice shall describe the claim in reasonable detail.  The 


failure by the Indemnified Party to so notify, or any delay by the Indemnified Party in notifying, 


the Indemnifying Party shall not relieve the Indemnifying Party of any indemnification obligation 


hereunder except and only to the extent that the rights of the Indemnifying Party are materially 


prejudiced by such failure to give, or delay in giving, such notice. 


(b) If any claim by an Indemnified Party under this Article XII relates to a claim 


filed or made against an Indemnified Party by a Third Party (a “Third Party Claim”), the 


Indemnifying Party may elect at any time to negotiate a settlement or a compromise of such Third 


Party Claim or to defend such Third Party Claim, in each case at its sole cost and expense and with 


its own counsel, if the Indemnifying Party provides written notice to the Indemnified Party that 


the Indemnifying Party intends to undertake such defense; provided, that the Indemnifying Party 


shall not have the right to negotiate a settlement or a compromise of such Third Party Claim or to 


defend such Third Party Claim, notwithstanding the giving of such written acknowledgment, if (i) 


such claim seeks an injunction or other equitable relief, (ii) the Indemnified Party shall have been 


advised by counsel that there are one or more legal or equitable defenses available to it which are 


different from or in addition to those available to the Indemnifying Party, and in the reasonable 


opinion of the Indemnified Party, counsel for the Indemnifying Party could not adequately 


represent the interests of the Indemnified Party because such interests could be in conflict with 


those of the Indemnifying Party, (iii) in the reasonable opinion of the Indemnified Party, the 


Indemnifying Party does not have the financial wherewithal to pay for such defense (provided, 


that prior to the Indemnified Party taking any action pursuant to this clause (iii), the Indemnifying 


Party shall have a reasonable opportunity to demonstrate to the Indemnified Party that the 


Indemnifying Party does have the financial wherewithal to pay for such defense), (iv) such Third 


Party Claim involves, or could reasonably be expected to have a material effect on, any material 


matter or obligation of or relating to the Indemnified Party which is beyond the scope of the 


indemnification obligation of the Indemnifying Party pursuant to this Agreement, or (v) such Third 


Party Claim could reasonably be expected to result in the Indemnified Party being obligated to pay 


Damages in excess of the amounts for which the Indemnifying Party could be liable to indemnify 


the Indemnified Party hereunder.  In the event the Indemnifying Party does not have the right to 


negotiate a settlement or a compromise of such Third Party Claim or to defend such Third Party 


Claim, the Indemnified Party may control such negotiation or defense, using a single counsel (in 


addition to local counsel) reasonably satisfactory to the Indemnifying Party, at the Indemnifying 


Party’s sole cost and expense, it being understood that counsels retained by the Parties in 


connection with the negotiation of this Agreement are deemed reasonably satisfactory. 


(c) Notwithstanding anything to the contrary contained herein, except with the 


prior written consent of the Indemnified Party, such consent not to be unreasonably withheld, 


conditioned or delayed, no Indemnifying Party shall settle or compromise any Third Party Claim 


or permit a default judgment or consent to an entry of judgment thereof unless such settlement, 


compromise or judgment (i) relates solely to money damages, (ii) provides for a full, unconditional 
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and irrevocable release of the Indemnified Party with respect to the claim(s) being settled and (iii) 


does not contain any admission or finding of wrongdoing on behalf of the Indemnified Party.  


Notwithstanding anything to the contrary contained herein, if, within fifteen (15) Business Days 


after receipt from an Indemnified Party of any Claim Notice with respect to a Third Party Claim, 


the Indemnifying Party does not elect to defend such Third Party Claim or if the Indemnifying 


Party does not have the right to defend such claim pursuant to Section 12.04(b), such Indemnified 


Party may, at its option, control the defense of such claim or negotiate the settlement or 


compromise of such claim; provided, that the Indemnifying Party may participate in such defense 


or negotiation, and any such settlement or compromise shall be permitted hereunder only with the 


written consent of the Indemnifying Party, which consent shall not be unreasonably withheld, 


conditioned or delayed.  If the Indemnifying Party is not able to or elects not to defend, settle or 


compromise such Third Party Claim, all of the Indemnified Party’s reasonable and documented 


out-of-pocket costs and expenses arising out of the defense, settlement or compromise of any such 


claim shall be Damages subject to indemnification hereunder, but only to the extent expressly 


provided herein.  The Parties shall render to each other such assistance as may reasonably be 


requested in order to ensure the proper and adequate defense of any such Third Party Claim.  The 


Party in charge of the defense shall keep the other Parties fully apprised at all times as to the status 


of the defense or any settlement negotiations with respect thereto. If the Indemnifying Party elects 


to defend any such claim, then the Indemnified Party shall be entitled to participate in such defense 


with separate counsel, at such Indemnified Party’s sole cost and expense (except where there is a 


conflict of interest that makes it inappropriate for the same counsel to represent both the 


Indemnified Party and the Indemnifying Party). 


(d) If and to the extent Section 12.04 conflicts with the covenants set forth in 


Article V, the covenants in Article V shall control.  


Section 12.05 Materiality.  Notwithstanding anything to the contrary set forth herein, for 


purposes of Section 12.02(a)(i) and Section 12.03(a)(i), in determining (i) whether there has 


occurred a breach of any representation or warranty contained in this Agreement, and (ii) the 


amount of any Damages suffered by an Indemnified Party related to any such breach, the 


representations and warranties set forth in this Agreement shall be considered without regard to 


any “material,” “Material Adverse Effect,” or similar qualifications set forth therein. 


Section 12.06 Exclusive Remedy.  From and after the Closing Date, the Parties hereto 


acknowledge and agree that the indemnification provisions of this Article XII shall be the sole and 


exclusive remedy for any breach of or inaccuracy in any representation, warranty, covenant or 


agreement contained in this Agreement or any other claims or causes of action relating to this 


Agreement, claims based upon fraud of the other Party or any of its Affiliates, and claims for 


specific performance pursuant to Section 12.08. 


Section 12.07 Calculation of Damages. 


(a) Each Indemnified Party shall be obligated in connection with any claim for 


indemnification under this Article XII to use all commercially reasonable efforts to obtain any 


insurance proceeds and express contractual warranties available to such Indemnified Party as 


applicable to the applicable claims (it being understood that commercially reasonable efforts shall 
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obligate such Indemnified Party to submit claims but not to commence litigation against any 


insurer or Counterparty or submit claims under insurance policies maintained by any Person other 


than any of the Indemnified Parties and its Affiliates).  The amount which the Indemnifying Party 


is or may be required to pay to any Indemnified Party pursuant to this Article XII shall be reduced 


(retroactively, if necessary) by (i) any insurance proceeds, or (ii) other amounts in respect of 


contractual and other indemnification rights (other than express warranty rights) that the 


Indemnified Party may have against any Person other than the Parties (it being understood that 


there is no obligation to recover or pursue recovery of any amounts referred to in this clause (ii)), 


in each case, that are actually recovered by or on behalf of such Indemnified Party in reduction of 


the related Damages (net of any reasonable and documented costs and expenses of obtaining such 


insurance proceeds or other amounts, and any reasonable projected increases in insurance 


premiums arising because of any such claim).  If an Indemnified Party shall have received the 


payment required by this Agreement from the Indemnifying Party in respect of Damages and shall 


subsequently receive insurance proceeds or other amounts in respect of such Damages, then such 


Indemnified Party shall promptly repay to the Indemnifying Party a sum equal to the amount of 


such insurance proceeds or other amounts actually received by such Indemnified Party (net of any 


reasonable and documented costs and expenses of obtaining such insurance proceeds or other 


amounts, and any reasonable projected increases in insurance premiums arising because of any 


such claim).   


(b) Notwithstanding anything in this Agreement to the contrary, no Party or its 


Affiliates, or their respective Representatives, shall be liable for the following Damages (“Non-


Reimbursable Damages”):  special, punitive, exemplary, incidental, consequential or indirect 


damages or loss of revenue, income or profits, diminution of value (for the avoidance of doubt, 


except to the extent constituting direct damages), or loss of business reputation or opportunity of 


any other Party or any of such Party’s Affiliates, whether based on contract, tort, strict liability, 


other Law or otherwise and whether or not arising from the other Party’s or its Affiliates’, or any 


of their respective officers’, directors’, employees’ or Representatives’ sole, joint or concurrent 


negligence, strict liability or other fault, for any matter arising under this Agreement, and in 


particular, no “multiple of profits” or “multiple of cash flow” or similar valuation methodology 


shall be used in calculating the amount of any losses, except to the extent that such amounts are 


payable to any Person (other than the Indemnified Parties) pursuant to a Third Party Claim. 


(c) Notwithstanding anything contained in this Agreement, all amounts payable 


pursuant to the indemnification obligations under this Agreement shall be paid without duplication. 


Section 12.08 Right to Specific Performance.  The Parties agree that if any of the 


provisions of this Agreement were not performed in accordance with their specific terms or were 


otherwise breached, irreparable damage would occur and money damages may not be a sufficient 


remedy.  Notwithstanding anything in this Agreement to the contrary, without limiting or waiving 


in any respect any rights or remedies of a Party under this Agreement now or hereafter existing at 


Law, in equity or by statute, the Parties agree that, in addition to any other remedy at law or in 


equity, Purchaser and Seller shall be entitled to specific performance by the other Party of its 


obligations under this Agreement and immediate injunctive relief, without the necessity of proving 


the inadequacy of money damages as a remedy.  The Parties further agree that they shall not object 
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to, or take any position inconsistent with respect to, whether in a court of law or equity or 


otherwise, the appropriateness of specific performance as a remedy for a breach of this Agreement, 


and each Party waives any requirement for the securing or posting of any bond in connection with 


any such remedy. 


Section 12.09 Tax Characterization.  Unless otherwise required by applicable Law, any 


indemnity payment made pursuant to this Agreement will be treated as an adjustment to the 


Purchase Price for all Tax purposes. 


ARTICLE XIII 


CONFIDENTIALITY 


Section 13.01 Confidentiality of Materials.   


(a) Each Party, its Affiliates and its Representatives (in such capacity, a 


“Receiving Party”) shall hold in confidence all Confidential Information obtained from the other 


Parties, their respective Affiliates and their respective Representatives (in such capacity, a 


“Disclosing Party”) in accordance with the provisions of this Agreement.  “Confidential 


Information” shall mean any and all information provided (i) either by Purchaser or any of its 


Affiliates to Seller or by Seller or any of its Affiliates to Purchaser in writing and identified by the 


Disclosing Party as confidential and (ii) any and all information with respect to the Facility, 


Purchased Assets, the Retained Liabilities, or the transactions contemplated by this Agreement; 


provided, that the Receiving Party shall not have any restrictive obligation with respect to any 


Confidential Information which (A) was prior to the date of its disclosure contained in a printed 


publication available to the general public, (B) is or becomes publicly known through no wrongful 


act or omission of the Receiving Party, (C) is known by the Receiving Party without any 


proprietary restrictions by the Disclosing Party at the time of receipt of such Confidential 


Information, or (D) is independently developed by the Receiving Party, as evidenced by the written 


records thereof.  In addition, a Receiving Party may disclose Confidential Information if required 


pursuant to a subpoena by a court of competent jurisdiction or by Order of a Governmental 


Authority or other applicable Law, provided that the Receiving Party provides the Disclosing Party 


prior notice (unless such notice is prohibited) of such requirement in order to permit the Disclosing 


Party time to seek appropriate relief against such disclosure. 


(b) Without limiting Section 13.01(c), all Confidential Information 


furnished to any Receiving Party by any Disclosing Party, unless otherwise specified in writing, 


shall remain the property of the Disclosing Party (other than, for avoidance of doubt, any 


Confidential Information related to the Facility or any Purchased Asset transferred to Purchaser at 


Closing, which shall be the property of Purchaser from and after Closing) and, in the event this 


Agreement is terminated prior to Closing, shall be returned to it or destroyed, together with any 


and all copies made thereof, upon request of the Disclosing Party for such return or destruction 


(except for documents submitted to a Governmental Authority or upon subpoena and which cannot 


be retrieved with reasonable effort). 


(c) During the Interim Period, no public announcement (whether in the 


form of a press release or otherwise) shall be made by or on behalf of either Party or its 
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Representatives with respect to the subject matter of this Agreement unless: (a) the other Party has 


agreed in writing to permit such public announcement to be made, which permission shall not be 


unreasonably withheld, or (b) such public announcement is required by applicable Law and the 


Party required to make such announcement has given prior written notice to the other Party as 


promptly as practicable prior to such announcement.  Any public announcement made as permitted 


under this Section 13.01(c) shall be made only in accordance with a text mutually agreed upon by 


the Parties, such agreement not to be unreasonably conditioned, withheld or delayed. 


(d) The Parties agree that the provisions of this Section 13.01 supersede 


and replace the provisions of the Confidentiality Agreement. 


Section 13.02 Remedy.  Each Party hereto acknowledges that the remedy at law for any 


breach by either Party of its obligations under Section 13.01 of this Agreement is inadequate and 


that the other Party shall be entitled to seek equitable remedies, including an injunction, in the 


event of breach by any other Party. 


ARTICLE XIV 


CERTAIN OTHER UNDERSTANDINGS 


Section 14.01 Post-Closing Access to Records and Records Retention.  Purchaser agrees 


for a period extending five (5) years after the Closing Date not to destroy or otherwise dispose of 


any Books and Records relating to the period prior to its acquisition of the Purchased Assets. 


Section 14.02 Consents Not Obtained at Closing.  Each of Seller and Purchaser agree to 


attempt diligently to obtain any necessary consents which may be required to effect the assignment 


to Purchaser of the contractual obligations transferred under this Agreement and each Party will 


diligently cooperate with the other in obtaining the same, and will take such steps as reasonably 


requested by such Party with respect thereto.  In such cases where such consents have not been 


obtained by the Closing Date, this Agreement, to the extent permitted by Law and if elected by 


Purchaser, shall constitute an equitable assignment by Seller to Purchaser of all of Seller’s rights, 


benefits, obligations, liabilities, title and interest in and to the assigned Contracts and 


commitments, and Purchaser shall be deemed to be Seller’s agent for the purpose of completing, 


fulfilling and discharging all of Seller’s rights and liabilities arising after the Closing Date under 


such assigned Contracts and commitments, and Seller shall, at Seller’s sole cost and expense, take 


all commercially reasonable steps and actions requested by Purchaser to provide Purchaser with 


the benefits and liabilities of such Contracts and commitments. The Parties shall continue to use 


commercially reasonable efforts to effect the assignment of any such Contract capable of 


assignment following the Closing.   


Section 14.03 Avoidance of Double Withholding Taxes.  Purchaser and Seller hereby 


acknowledge that the standard procedure described in Section 4 of the Revenue Procedure 2004-


53 as promulgated by the IRS with respect to wage reporting, and F.I.C.A. withholding and similar 


tax and other collections is applicable to Seller’s employees who become employees of Purchaser 


or its Affiliates. 
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Section 14.04 Use/Removal of Trademarks, Etc..  Purchaser acknowledges and agrees that 


it has and, upon consummation of the transactions contemplated hereby shall have, no right, title, 


interest, license, or any other right whatsoever to use the trade names and trademarks of Seller or 


its Affiliates, including references to “●” and derivatives thereof, including all logos (“Seller 


Marks”) unless otherwise permitted in this Section 14.04.  Purchaser shall promptly after the 


Closing Date but in no event later than sixty (60) days after the Closing Date, return or destroy all 


Purchased Assets that are not necessary to the operation or maintenance of the Facility that contain 


any Seller Marks that are not removable and remove or permanently cover any Seller Marks from 


the Purchased Assets that are removable, in each case, except for those Purchased Assets that are 


used for the internal purposes of the Facility only.  If Purchaser updates any item of the Books and 


Records that includes a Seller Mark and that is used for internal purposes of the Facility only, 


Purchaser will remove all instances of Seller Marks from such item of the Books and Records.  


Purchaser agrees never to challenge Seller’s (or its Affiliates’) ownership of Seller Marks or any 


application for registration thereof or any registration thereof or any rights of Seller or its Affiliates 


therein as a result, directly or indirectly, of its ownership of the Purchased Assets.  Purchaser will 


not conduct any business or offer any goods or services under any Seller Marks.  Purchaser will 


not send, or cause to be sent, any correspondence or other materials to any Person on any stationery 


that contains any Seller Marks or otherwise operate the Facility in any manner which would or 


might reasonably be expected to confuse any person into believing that Purchaser has any right, 


title, interest, or license to use any Seller Marks. 


Section 14.05 Notification of Certain Matters.  Seller may supplement the Disclosure 


Schedules delivered pursuant hereto (as so supplemented, the “Supplemental Disclosure 


Schedules”) from time to time on or prior to the Closing Date.  Such Supplemental Disclosure 


Schedules shall not be considered in (i) determining whether the condition set forth in Section 9.02 


has been met or (ii) whether there is a breach of any representation, warranty, covenant or 


agreement of Seller contained in this Agreement for purposes of the indemnification to be provided 


by Seller pursuant to Section 12.02; provided, however, that any actions permitted pursuant to 


Section 5.02 hereof shall automatically be deemed to update all relevant schedules for all purposes 


hereunder so long as Seller provides Purchaser at least five (5) days’ written notice of such action. 


ARTICLE XV 


MISCELLANEOUS 


Section 15.01 Cost and Expenses.  Purchaser will pay its own costs and expenses 


(including attorneys’ fees, accountants’ fees and other professional fees and expenses) in 


connection with the negotiation, preparation, execution and delivery of this Agreement and the 


consummation of the purchase of the Purchased Assets and the other transactions contemplated by 


this Agreement (except as otherwise specifically provided for herein); and Seller will pay its own 


costs and expenses (including attorneys’ fees, accountants’ fees and other professional fees and 


expenses) in connection with the negotiation, preparation, execution and delivery of this 


Agreement and the consummation of the sale of the Purchased Assets and the other transactions 


contemplated by this Agreement (except as otherwise specifically provided for herein). 


Section 15.02 Entire Agreement.  The Disclosure Schedules and the Exhibits referenced 


in this Agreement are incorporated into this Agreement and together contain the entire agreement 
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between the Parties hereto with respect to the transactions contemplated hereunder, and supersede 


all negotiations, representations, warranties, commitments, offers, Contracts and writings prior to 


the date hereof.  No waiver and no modification or amendment of any provision of this Agreement 


shall be effective unless specifically made in writing and duly signed by the Party to be bound 


thereby. 


Section 15.03 Counterparts.  This Agreement may be executed in one or more 


counterparts, each of which shall be deemed an original, but all of which, together, shall constitute 


one and the same instrument. 


Section 15.04 Assignment, Successors and Assigns.  The respective rights and obligations 


of the Parties hereto shall not be assignable without the prior written consent of the other Party; 


provided, however, that Purchaser may assign all or part of its rights under this Agreement and 


delegate all or part of its obligations under this Agreement to one or more of its Affiliates, in which 


event all the rights and powers of Purchaser and remedies available to it under this Agreement 


shall extend to and be enforceable by each such Affiliate.  Any such assignment and delegation 


shall not release Purchaser from its obligations under this Agreement, and further Purchaser 


guarantees to Seller the performance by each such Affiliate of its obligations under this Agreement.  


In the event of any such assignment and delegation the term “Purchaser” as used in this Agreement 


shall be deemed to refer to each of Purchaser and any Affiliate of Purchaser taking assignment. 


This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their 


successors and permitted assigns. 


Section 15.05 Savings Clause.  If any provision hereof shall be held invalid or 


unenforceable by any court of competent jurisdiction or as a result of future legislative action, such 


holding or action shall be strictly construed and shall not affect the validity or effect of any other 


provision hereof. 


Section 15.06 Headings.  The captions of the various Articles and Sections of this 


Agreement have been inserted only for convenience of reference and shall not be deemed to 


modify, explain, enlarge or restrict any of the provisions of this Agreement. 


Section 15.07 Bulk Sales.  Each Party hereby waives compliance by the other Party with 


the provision of any bulk sales or bulk transfer Laws of any jurisdiction in connection with the 


transactions contemplated by this Agreement. 


Section 15.08 Governing Law.  This Agreement shall be governed by and construed in 


accordance with the Laws of the State of Oklahoma without regard to conflicts-of-laws principles 


that would require the application of any other Law. 


Section 15.09 Consent to Jurisdiction; Waiver of Jury Trial. 


(a) Each of the Parties irrevocably submits to the exclusive jurisdiction 


of the United States District Court for the Western District of Oklahoma, or if such court does not 


have jurisdiction, the courts of the State of Oklahoma in Oklahoma County, for the purposes of 


any suit, action or other proceeding arising out of this Agreement or any transaction.  
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(b) Each of the Parties irrevocably and unconditionally waives any 


objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or 


the transactions in (i) the United States District Court for the Western District of Oklahoma or (ii) 


the courts of the State of Oklahoma in Oklahoma County, and hereby further irrevocably and 


unconditionally waives and agrees not to plead or claim in any such court that any such action, 


suit or proceeding brought in any such court has been brought in an inconvenient forum. 


(c) EACH OF THE PARTIES HEREBY IRREVOCABLY 


WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 


ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS 


CONTEMPLATED HEREBY. 


Section 15.10 Bulk Sales.  Each Party hereby waives compliance by the other Parties with 


the provision of any bulk sales or bulk transfer Laws of any jurisdiction in connection with the 


transactions contemplated by this Agreement. 


Section 15.11 U.S. Dollars.  All amounts expressed in this Agreement and all payments 


required by this Agreement are in United States dollars. 


Section 15.12 Notices.  (a)  All notices, requests, demand and other communications under 


this Agreement shall be in writing and delivered in person, or sent by facsimile or electronic mail 


or sent by certified mail, postage prepaid, and properly addressed as follows: 


To Seller: 


[ ● ]  


[ ● ]  


[ ● ]    


Attn: [ ● ] 


Phone: [ ● ]  


Email: [ ● ] 


With Copy To: 


[ ● ]  


[ ● ]  


[ ● ]    


Attn: [ ● ] 


Phone: [ ● ]  


Email: [ ● ] 
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To Purchaser: 


[ ● ]  


[ ● ]  


[ ● ]    


Attn: [ ● ] 


Phone: [ ● ]  


Email: [ ● ] 


With Copy To: 


[ ● ]  


[ ● ]  


[ ● ]    


Attn: [ ● ] 


Phone: [ ● ]  


Email: [ ● ] 


 


(a) Any Party may from time to time change its address for the purpose of 


notices to that Party by a similar notice specifying a new address, but no such change shall be 


deemed to have been given until it is actually received by the Party sought to be charged with its 


contents. 


(b) All notices and other communications required or permitted under this 


Agreement which are addressed as provided in this Section 15.12 if delivered personally or air 


courier, shall be effective upon delivery; if sent by facsimile, shall be delivered upon receipt of 


proof of transmission and if delivered by mail, shall be effective upon deposit in the United States 


mail, postage prepaid. 


Section 15.13 No Third Party Beneficiaries.  Except as expressly provided herein with 


respect to indemnification, this Agreement is solely for the benefit of Seller and its successors and 


permitted assigns with respect to the obligations of Purchaser under this Agreement, and for the 


benefit of Purchaser and its successors and permitted assigns with respect to the obligations of 


Seller under this Agreement.  Except as expressly provided herein with respect to indemnification, 


this Agreement shall not be deemed to confer upon or give to any other Third Party any remedy, 


claim, Liability, reimbursement, cause of action or other right. 


Section 15.14 No Presumption Against Drafter.  Each of the Parties hereto has jointly 


participated in the negotiation and drafting of this Agreement.  In the event of an ambiguity or a 


question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly 


by each of the Parties hereto and no presumptions or burdens of proof shall arise favoring any 


Party by virtue of the authorship of any of the provisions of this Agreement. 
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IN WITNESS WHEREOF, the Parties hereto have executed this Asset Purchase 


Agreement the day and year first above written. 


[OKLAHOMA GAS AND ELECTRIC 


COMPANY] 


 


____________________________________ 


By: [●] 


Title: [●] 


[●] 


 


 


____________________________________ 


By: [●] 


Title: [●] 







 


 


 


EXHIBIT A  


Facility Site Diagram 


[To come] 
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EXHIBIT B 


Parent Guaranty 


See attached.







 


 


 


 


 


GUARANTY 


THIS GUARANTY (“Guaranty”), effective as of [●], by [●], a [●][●] (“Guarantor”), is to 


and for the benefit of [Oklahoma Gas and Electric Company, an Oklahoma corporation,] 


(“OG&E”) and its successors and permitted assigns (collectively with OG&E, “Beneficiary”).  


Capitalized terms not otherwise defined herein shall have the meaning given such terms in the 


Agreement (as such term is defined below). 


 


W I T N E S S E T H: 


 


WHEREAS, [●] (“Obligor”) and OG&E have of even date herewith entered into that 


certain Asset Purchase Agreement (as such agreement may be amended, modified or supplemented 


from time to time, the “Agreement”) for the sale by Obligor to OG&E of the Purchased Assets;  


 


WHEREAS, Obligor is a wholly owned direct subsidiary of Guarantor; and 


WHEREAS, Section 5.11 of the Agreement requires that this Guaranty be executed and 


delivered by Guarantor concurrently with the execution of the Agreement;  


NOW THEREFORE, for valuable consideration and as an inducement to OG&E to enter 


into the Agreement, Guarantor covenants with Obligor as follows: 


1. Guarantor hereby unconditionally guarantees to Beneficiary the full and timely 


performance when due, the payment of all amounts when due and owing, and observance when 


due of all covenants, terms and agreements to be performed, paid or observed, as applicable, by 


Obligor under the Agreement, all whether presently existing or from time to time hereafter created, 


incurred or arising (collectively, the “Obligations”).  Notwithstanding any other provisions of this 


Guaranty to the contrary, this Guaranty shall not modify or expand the Obligations under the 


Agreement (which Obligations shall be limited as expressly set forth in the Agreement).  This 


Guaranty is a continuing guarantee, and shall apply to all Obligations whenever arising. 


2. Guarantor covenants to Beneficiary that if at any time Obligor defaults in the 


payment or performance when due of any of its Obligations, Guarantor shall, promptly upon 


written notice by Beneficiary (provided that no notice is required in case of an automatic stay), 


pay or perform, or cause the payment or performance of, such Obligations. 


3. It is expressly understood and agreed by Guarantor that, to the extent Guarantor’s 


obligations hereunder relate to Obligations which require performance other than the payment of 


money, Beneficiary may proceed against Guarantor to effect specific performance thereof (to the 


extent such relief is available) or for payment of damages (as limited by the Agreement) resulting 


from Obligor’s nonperformance.  Subject to the provisions of Section 16 hereof, Guarantor hereby 


covenants to perform or cause to be performed all of the obligations, terms and conditions on the 


part of Obligor to be performed under the Agreement for the balance of the term thereof.  Should 


the Agreement be disaffirmed by the trustee in bankruptcy for Obligor, then (without limiting the 


provisions of Section 6(h)) at the option of Beneficiary subject to the provisions of Section 16 


hereof, Guarantor shall make and enter into a new agreement to perform or cause to be performed 







 


 


 


 


 


the balance of the Obligations, which new agreement shall be in form and substance identical to 


the Agreement. 


4. All payments by Guarantor to Beneficiary shall be made in the United States in 


United States Dollars and shall be paid within five (5) Business Days after receipt by Guarantor 


from Beneficiary of written demand for such payment (except in those circumstances where giving 


such demand is prevented by an automatic stay) and shall not be the subject of any offset against 


any amounts which may be owed by Beneficiary to Guarantor for any reason unrelated to the 


Agreement.  Each and every default or failure by Obligor in making a payment or otherwise 


discharging or performing any of the Obligations shall give rise to a separate Liability of such 


Obligor to Beneficiary and a separate cause of action hereunder and a separate suit may be brought 


hereunder as each Liability or cause of action arises. 


5. Guarantor agrees to pay all costs, expenses and fees, including all reasonable 


attorneys’ fees, which may be incurred by Beneficiary in enforcing this Guaranty, whether by suit 


or otherwise, but only to the extent payment or performance under this Guaranty is otherwise due 


and Beneficiary is the prevailing party in its claim against Guarantor. 


6. The obligations of Guarantor under this Guaranty shall be irrevocable, absolute and 


unconditional and shall remain in full force and effect until such time as set forth in Section 16 


hereof.  The obligations of Guarantor shall not be affected, modified or impaired or prejudiced (i) 


by any other security now or hereafter held by Beneficiary as security for the obligations of the 


Obligor under the Agreement; or (ii) upon the happening from time to time of any one or more of 


the following whether or not with notice to or consent of Obligor (except to the extent that 


Obligor’s consent may be required to effectuate a modification of the Agreement) or Guarantor: 


(a) the taking of any action by Beneficiary to enforce any Obligation or the 


Agreement against Obligor; 


(b) the compromise, settlement, release, change, modification, rescission or 


termination of any of the Obligations; 


(c) the waiver by Beneficiary of the payment, performance or observance of 


any of Obligations; 


(d) the extension of time for payment of any amounts due or of the time for 


performance of any of the Obligations; 


(e) the modification or amendment (whether material or otherwise) of any of 


the Obligations; 


(f) the failure, omission, delay or lack on the part of Beneficiary to enforce, 


ascertain or exercise any right, power or remedy under or pursuant to the terms of the Agreement 


or this Guaranty; 


(g) the fact that Guarantor may at any time in the future dispose of all or any 







 


 


 


 


 


part of its interest in Obligor, or otherwise alter its investment in Obligor in any manner;  


(h) the bankruptcy, insolvency, winding up, dissolution, liquidation, 


administration, reorganization or other similar or dissimilar failure or financial disability of 


Obligor, or any legal limitation, disability, incapacity or other circumstances relating to Obligor; 


(i) the addition or substitution of any guarantor, maker or other Third Party 


primarily or secondarily liable or responsible for the performance or observance of any of the 


Obligations or by any extension, waiver, amendment or thing whatsoever which may release or 


discharge (in whole or in part) any such guarantor, maker or other Third Party (other than as a 


result of the indefeasible payment and performance of the Obligations in full); 


(j) the invalidity, nonbinding effect or unenforceability of (x) the Obligations 


or (y) the Agreement in its entirety; or 


(k) the taking, variation, renewal, addition, substitution, subordination, or 


partial or entire release of any security for the Obligations or the enforcement or neglect to perfect 


or enforce any such security. 


7. Guarantor irrevocably and absolutely waives any and all right of subrogation, 


contribution, indemnification, reimbursement or similar rights against Obligor with respect to the 


Guaranty, whether such rights arise under an express or implied Contract or by operation of law, 


it being the intention of Guarantor and OG&E that Guarantor shall not be deemed to be a “creditor” 


(as defined in Section 101 of the U.S. Bankruptcy Code or any other applicable Law) of Obligor 


by reason of the existence of this Guaranty in the event that Obligor becomes a debtor in any 


proceeding under the U.S. Bankruptcy Code or any other applicable Law.  In addition, Guarantor 


will not exercise any rights which it may acquire by way of subrogation under this Guaranty by 


any payment made hereunder or otherwise, until all of the Obligations shall have indefeasibly been 


paid or performed in full.  If any amount shall be paid to Guarantor on account of such subrogation 


rights at any time when all the Obligations shall not have been indefeasibly paid or performed in 


full, such amount shall be held in trust for the benefit of Beneficiary and shall forthwith be paid to 


Beneficiary and applied to such liabilities and obligations, whether matured or unmatured. 


8. Beneficiary shall have the right, in its sole judgment and discretion, from time to 


time, to make demand for payment or performance and to proceed against Guarantor for recovery 


of the total of any and all amounts due, or for the performance of any nonmonetary obligation 


owed, to Beneficiary pursuant to this Guaranty, or to proceed from time to time against Guarantor 


for such portion of any and all such amounts, or for the performance of any and all such 


nonmonetary obligations, as Beneficiary may determine. 


9. So long as any Obligations are owed to Beneficiary, Guarantor shall not, without 


the prior written consent of Beneficiary, commence or join with any other Person in commencing, 


any bankruptcy, reorganization or insolvency proceeding against Obligor.  The obligations of 


Guarantor under this Guaranty shall not be altered, limited or affected by any proceeding, 


voluntary or involuntary, involving the winding up, dissolution, administration, bankruptcy, 


reorganization, insolvency, receivership, liquidation or arrangement or similar proceeding of 







 


 


 


 


 


Obligor, or by any defense which Obligor may have by reason of any Order, decree or decision of 


any court or administrative body resulting from any such proceeding. 


10. With respect to all Obligations, this is a guarantee of payment and performance and 


not of collection, and Guarantor hereby waives and relinquishes all rights and remedies accorded 


by applicable Law to sureties or guarantors and agrees not to assert or take advantage of any such 


rights or remedies, including without limitation: 


(a) any right to require Beneficiary to proceed against Obligor or any other 


person or to proceed against or exhaust any security held by Beneficiary at any time or to pursue 


any other remedy in Beneficiary’s power before proceeding against Guarantor; 


(b) any defense that may arise by reason of the incapacity, lack of authority, 


death or disability of any other person or the failure of Beneficiary to file or enforce a claim against 


the estate (in administration, bankruptcy or any other proceeding) of any other person; 


(c) any demand, presentment, protest and notice of any kind except as 


otherwise required under this Guaranty, including without limitation (i) notice of the existence, 


creation or incurring of any new or additional Obligations, (ii) notice of any breach or default by 


Obligor under the Agreement or of any action or non-action on the part of Beneficiary, Obligor, 


any creditor of Obligor or Guarantor or on the part of any other person under this or any other 


instrument in connection with any obligation or evidence of indebtedness held by Beneficiary as 


collateral or in connection with any Obligations hereby guaranteed; 


(d) any defense based upon an election of remedies by Beneficiary which 


destroys or otherwise impairs the subrogation rights of Guarantor, the right of Guarantor to proceed 


against Obligor for reimbursement, or both; 


(e) any duty on the part of Beneficiary to disclose to Guarantor any facts 


Beneficiary may now or hereafter know about Obligor, regardless of whether Beneficiary has 


reason to believe that any such facts materially increase the risk beyond that which Guarantor 


intends to assume, or has reason to believe that such facts are unknown to Guarantor, or has a 


reasonable opportunity to communicate such facts to Guarantor, since Guarantor acknowledges 


that Guarantor is fully responsible for being and keeping informed of the financial condition of 


Obligor and of all circumstances bearing on the risk of non-payment of any Obligations hereby 


guaranteed; and 


(f) any defense arising because of the exercise of any right or remedy available 


to, or election made by, Beneficiary pursuant to the Federal Bankruptcy Code, whether as an 


unsecured or undersecured creditor, seeking adequate protection, or otherwise. 


Notwithstanding any other provision of this Section 10 to the contrary, Guarantor hereby 


reserves to itself all rights to which Obligor is or may be entitled arising from or in connection 


with each of the Agreement and the Obligations, except for defenses arising out of the bankruptcy, 


insolvency, dissolution or liquidation of Obligor or the incapacity or lack of authority of Obligor 


to enter into or perform its obligations under the Agreement, and all rights and remedies accorded 







 


 


 


 


 


by applicable Law to sureties or guarantors based on the defense of the statute of limitations related 


to the enforceability of this Guaranty in any action hereunder or in any action for the payment or 


performance of any Obligations hereby guaranteed. 


11. This Guaranty shall inure to the benefit of and be binding upon the parties hereto 


and their respective successors and assigns, provided, however, that Guarantor may not make an 


assignment or other transfer of this Guaranty or any interest herein by operation of law or otherwise 


unless it has obtained the prior written consent of OG&E (which consent shall be solely within 


OG&E’s discretion) to such assignment or other transfer. 


12. All notices to Guarantor required to be served under this Guaranty shall be in 


writing and shall be served by registered mail and shall be addressed as follows: 


[●] 


[●] 


[●] 


[●] 


 


With Copy To: 


 


[●] 


[●] 


[●] 


[●] 


 


or at such other address Guarantor may from time to time designate in writing. 


13. This Guaranty shall in all respects be interpreted, and construed and governed by 


and in accordance with, the internal, substantive Laws of the State of New York and the United 


States of America.  All agreements, instruments and notices referred to herein or supplementary 


hereto shall be prepared, furnished in, and governed, and controlled by the English language.  


Guarantor irrevocably consents that any action, suit or proceeding by or among Beneficiary and 


Guarantor must be brought in whichever of the state or federal courts located in the County of New 


York, State of New York, has subject matter jurisdiction over the dispute and waives any objection 


which Guarantor may now or hereafter have regarding the choice of forum whether on personal 


jurisdiction, venue, forum non conveniens or on any other ground.  Guarantor irrevocably consents 


that it is subject to the personal jurisdiction of the state or federal courts located in the County of 


New York, State of New York.  Guarantor irrevocably consents to the service of process outside 


of the territorial jurisdiction of such courts by mailing copies thereof by registered or certified 


United States mail, postage prepaid, to Guarantor’s last known address as shown in the records of 


OG&E.  In addition, Guarantor consents to the service of process at [●].  Nothing in this Guaranty 


shall affect the right to service of process in any other manner permitted by Law.  Guarantor further 


agrees that final judgment against it in any action or proceeding shall be conclusive and may be 


enforced in any other jurisdiction within or outside the State of New York by suit on the judgment, 


a certified or exemplified copy of which shall be conclusive evidence of the fact and the amount 


of such judgment.  Any finding of fact by, and any interim or final award or judgment made by an 







 


 


 


 


 


arbitrator, a court or tribunal with jurisdiction over a claim under the Agreement shall be binding 


on Guarantor to the same extent that it is binding on Obligor for the purposes of this Guaranty. 


14. Guarantor represents, covenants and agrees to and with OG&E that: 


(a) Guarantor (i) is a limited liability company duly incorporated, validly 


existing and in good standing under the Laws of Delaware and (ii) is duly qualified, authorized to 


do business and in good standing in each jurisdiction where the character of its properties or the 


nature of its activities makes such qualification necessary; 


(b) the execution and delivery of this Guaranty and its performance have been 


duly authorized by all necessary corporate action on the part of Guarantor; 


(c) this Guaranty has been duly executed and delivered by Guarantor and is the 


legal, valid and binding obligation of Guarantor, enforceable against it in accordance with its 


terms, subject to the application of bankruptcy and similar Laws and of general equitable 


principles; 


(d) the execution, delivery and performance of this Guaranty will not (i) 


conflict with or violate any provision of Guarantor’s Certificate of Incorporation or Bylaws, (ii) 


conflict with or violate any Law or (iii) conflict with, violate or constitute a default under, any 


provision of any security issued by Guarantor or of any agreement, instrument or undertaking to 


which Guarantor is a party or by which it or any of its property is bound (or give rise to any right 


of termination, cancellation or acceleration thereunder with or without the giving of notice, the 


lapse of time, or both), and do not require any license, consent or approval of any Governmental 


Authority; 


(e) no litigation, investigation or proceeding of or before any arbitrator or 


Governmental Authority or Order is pending or, to Guarantor’s knowledge, threatened by or 


against Guarantor or any of its subsidiaries or against any of such parties’ properties or revenues 


which, if adversely determined, would be reasonably likely to have a Material Adverse Effect on 


the ability on Guarantor to perform its obligations hereunder; 


(f) Guarantor is not a party to, nor has it received, written notice of any pending 


or, to the knowledge of Guarantor, threatened material action against Guarantor that would 


prevent, hinder, modify, delay or challenge the execution, delivery or performance by Guarantor 


of this Guaranty or the validity or enforceability hereof; and 


(g) it has established adequate means of obtaining financial and other 


information pertaining to the business, operations and condition (financial or otherwise) of Obligor 


and its respective properties on a continuing basis, and Guarantor is and hereafter will be 


completely familiar with the business, operations and condition (financial and otherwise) of 


Obligor and its respective properties.  


15. Guarantor agrees that: 







 


 


 


 


 


(a) It will maintain in full force and effect all consents of any governmental or 


other authority that are required to be obtained by it with respect to this Guaranty and will obtain 


any that may become necessary in the future for the payment and performance of the Obligations; 


(b) It will comply in all material respects with all applicable Laws and Orders 


to which it may be subject if failure so to comply would materially impair its ability to perform 


the Obligations; 


(c) Guarantor will, or will cause Obligor to, deliver to OG&E from time to time, 


such other reasonable information or documents regarding Guarantor relating to any event that 


may materially or adversely affect Guarantor’s ability to perform the Obligations as OG&E may 


reasonably request and as may be available to Guarantor without undue cost or effort; provided, 


however, that Guarantor may impose reasonable confidentiality requirements in connection with 


the disclosure of such information or documents. 


16. Termination; Reinstatement of Guaranty. 


(a) Subject to the provisions of Section 16(b), this Guaranty shall terminate 


upon the earlier to occur of (i) the full satisfaction of all Obligations of Obligor arising under the 


Agreement (and such satisfaction is not disputed in good faith by OG&E); and (ii) the termination 


of the Agreement (other than a termination by OG&E as a result of a breach of the Agreement by 


Obligor); provided, however, that Guarantor’s Liability hereunder shall survive any such 


termination with respect to any claims made by Beneficiary hereunder with respect to matters 


arising prior to such termination. 


 (b) Notwithstanding the provisions of Section 16(a), this Guaranty shall be 


reinstated if at any time following the termination of this Guaranty under Section 16(a), any 


payment by Guarantor or Obligor of the Obligations is rescinded or must otherwise be returned by 


Beneficiary upon the insolvency, bankruptcy, reorganization, dissolution or liquidation of Obligor, 


all as though such payment had not been made.  Such period of reinstatement shall continue until 


satisfaction of the conditions contained in, and shall continue to be subject to, the provisions of 


this Section 16. 


(c) Subject to Section 16(a), this Guaranty shall remain in effect 


notwithstanding any assignment of the Agreement by Obligor to any Affiliate or subsidiary of such 


Obligor or Guarantor permitted under the terms of the Agreement.  Upon request by OG&E after 


any such assignment, Guarantor shall acknowledge the continuing effectiveness of this Guaranty 


notwithstanding such assignment.  


17. Any invalid or unenforceable provisions in this Guaranty shall be deemed severed 


herefrom, and such whole or partial invalidity shall not affect the enforceability or validity of the 


balance of this Guaranty. 


18. No failure on the part of Beneficiary to exercise, and no delay in exercising, any 


right, remedy or power hereunder shall operate as a waiver thereof, nor shall any single or partial 


exercise by Beneficiary of any right, remedy or power hereunder preclude any other or future 







 


 


 


 


 


exercise of any right, remedy or power.  Each and every right, remedy and power hereby granted 


to Beneficiary or allowed it by Law or other agreement shall be cumulative and not exclusive of 


any other, and may be exercised by Beneficiary at any time or from time to time.  


19. This Guaranty may be executed in counterparts, each of which when so executed 


shall be deemed to be an original and all of which taken together shall constitute one and the same 


agreement.  


20. This Guaranty constitutes the entire agreement and supersedes all prior agreements 


and understandings, both written and oral, between Guarantor and Beneficiary with respect to the 


subject matter hereof.  Neither this Guaranty nor any of the terms hereof may be terminated, 


amended, supplemented, waived or modified orally, except by an instrument in writing signed by 


the party against which the enforcement of this termination, amendment, supplement, waiver or 


modification shall be sought. 


[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, Guarantor has caused this Guaranty to be executed as of the 


date first above written. 


[●] 


 


 


By:_______________________________ 


Name: [●] 


Title: [●] 


 


ACCEPTED BY: OG&E acknowledges and accepts the above Guaranty. 


[Oklahoma Gas and Electric Company] 


 


 


 


By:_______________________________ 


Name: [●] 


Title: [●] 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 


 







 


 


 


 


 


EXHIBIT C 


Form of Assumption Agreement and Bill of Sale 


 


ASSIGNMENT AND ASSUMPTION AGREEMENT AND BILL OF SALE 


THIS ASSIGNMENT AND ASSUMPTION AGREEMENT AND BILL OF 


SALE (this “Assumption and Bill of Sale”), is made as of this _____ day of [____], by and between 


[●], a [●] [●] (the “Assignor”) and [Oklahoma Gas and Electric Company, an Oklahoma 


corporation (“Assignee”).]  Capitalized terms used herein but not otherwise defined herein have 


the meanings ascribed to them in the Purchase Agreement (as defined below). 


A. Assignor and Assignee entered into an Asset Purchase Agreement, dated as 


of [_________], 202[_] (as amended, modified and supplemented from time to time, the “Purchase 


Agreement”), providing for, among other things, the sale and assignment by Assignor and the 


purchase and assumption by Assignee of the Purchased Assets and the assignment by Assignor 


and the assumption by Assignee of the Assumed Liabilities. 


B. In order to consummate the transfer of the Purchased Assets other than the 


Real Property from Assignor to Assignee and the assumption of the Assumed Liabilities by 


Assignee, pursuant to the Purchase Agreement, Assignor and Assignee are executing and 


delivering this Assumption and Bill of Sale. 


NOW, THEREFORE, in consideration of the mutual covenants and agreements 


contained herein and in the Agreement, the receipt and sufficiency of which are hereby 


acknowledged, the parties hereto agree as follows: 


1. Conveyance of Assets.  In accordance with and subject to all of the terms 


and conditions of the Purchase Agreement, Assignor hereby sells, conveys, transfers, assigns and 


delivers unto Assignee and its successors and assigns, forever, all of its right, title and interest in 


and to the Purchased Assets other than the Real Property, including the Purchased Contracts (in 


all cases, including and subject to any Permitted Exceptions), and Assignee hereby expressly, 


unconditionally and irrevocably accepts such sale, conveyance, transfer, assignment and delivery 


of, and assumes, the Purchased Assets other than the Real Property, including the Purchased 


Contracts.  Notwithstanding anything to the contrary contained herein, Assignor shall not be 


obligated to sell, convey, transfer, assign or deliver, nor does Assignor sell, convey, transfer, assign 


or deliver unto Assignee pursuant hereto, any of the Retained Assets, and Assignor shall retain all 


right, title and interest in and to the Retained Assets. 


2. Assumption of Liabilities.  Assignee, effective as of the Effective Time, 


hereby expressly, unconditionally and irrevocably assumes, agrees to be liable for, and agrees to 


pay, discharge and perform fully when due the Assumed Liabilities in accordance with and subject 


to all of the terms and conditions of the Purchase Agreement.  Assignee shall not assume or be 


bound by any Retained Liabilities. 


3. Rights Cumulative; Scope of Assignment and Assumption.  


Notwithstanding any other provision of this Assumption and Bill of Sale to the contrary, nothing 







 


 


 


 


contained herein shall in any way supersede, amend, rescind, waive, expand, or in any other way 


affect the provisions, including the representations, warranties, covenants and agreements or the 


rights and remedies of any of the parties under the Purchase Agreement, and, to the extent of any 


conflict between the terms and conditions of this Assumption and Bill of Sale and the terms and 


conditions of the Purchase Agreement, the terms and conditions of the Purchase Agreement shall 


govern.  This Assumption and Bill of Sale is intended only to effect the transfer of the Purchased 


Assets other than the Real Property and the transfer of the Assumed Liabilities pursuant to the 


Purchase Agreement, and shall be governed entirely in accordance with the terms and conditions 


of the Purchase Agreement. 


4. Governing Law.  The validity, interpretation and effect of this Assumption 


and Bill of Sale shall be governed exclusively by the Laws of the State of Oklahoma.  Each of the 


parties hereby irrevocably consents and agrees that any legal action or proceedings with respect to 


this Assumption and Bill of Sale shall be brought in the courts of the United States of America for 


the Western District of Oklahoma, and by its execution and delivery of this Assumption and Bill 


of Sale and such other documents executed in connection herewith, each party hereby irrevocably 


and unconditionally (a) accepts the exclusive jurisdiction of the aforesaid courts and agrees that it 


is and shall continue to be subject to the jurisdiction of such courts, (b) agrees to be bound by any 


final judgment (after any and all appeals) of any such court with respect to such documents, 


(c) waives, to the fullest extent permitted by Law, any objection which it may now or hereafter 


have to the laying of venue of any action or proceeding with respect to such documents brought in 


any such court, and further irrevocably waives, to the fullest extent permitted by Law, any claim 


that any such action or proceeding brought in any such court has been brought in any inconvenient 


forum, (d) agrees that service of process in any such action or proceeding may be effected by 


mailing a copy thereof by registered or certified mail (or any substantially similar form of mail), 


postage prepaid, to such party at its address in Section 7 hereof, or at such other address of which 


the other parties shall have been notified, and (e) agrees that nothing herein shall affect the right 


to effect service of process in any other manner permitted by Law. 


5. WAIVER OF JURY TRIAL.  ASSIGNOR AND ASSIGNEE HEREBY 


KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE THE RIGHT ANY OF 


THEM MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED 


HEREON, OR ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS 


ASSIGNMENT AND ASSUMPTION AND BILL OF SALE, OR ANY COURSE OF 


CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR WRITTEN) 


OR ACTIONS OF ANY PARTY.  THIS PROVISION IS A MATERIAL INDUCEMENT FOR 


ASSIGNOR AND ASSIGNEE ENTERING INTO THIS ASSUMPTION AND BILL OF SALE. 


6. Counterparts.  This Assumption and Bill of Sale may be executed in one or 


more counterparts, each of which shall be deemed to be an original, but all of which together shall 


constitute one and the same instrument.  Delivery of a facsimile version (or other electronically 


transmitted version, including by PDF or similar file type) of one or more signatures to this 


Assumption and Bill of Sale shall be deemed adequate delivery for all purposes hereof. 


7. Notices.  All notices and other communications hereunder shall be in 


writing and shall be made in accordance with Section 15.12 of the Purchase Agreement. 







 


 


 


 


8. Binding Effect; Assignment.  This Assumption and Bill of Sale and the 


respective rights, covenants, conditions and obligations of the parties hereunder and any 


instrument or agreement executed pursuant hereto shall be binding upon and enforceable by, and 


shall inure solely to the benefit of, the parties hereunder and their respective heirs, successors and 


permitted assigns and legal Representatives, but shall not create any rights enforceable by any 


other person. 


9. Section Titles.  The titles of the sections of this Assumption and Bill of Sale 


are for convenience only and will not in any way affect the interpretation of any section or of the 


Assumption and Bill of Sale itself. 


10. No Third Party Beneficiaries.  Nothing in this Assumption and Bill of Sale, 


express or implied, is intended to or shall confer upon any Person or Persons, other than the 


Assignor and the Assignee, any rights, benefits or remedies of any nature whatsoever under or by 


reason of this Assumption and Bill of Sale. 


[Signature Page Follows] 


 


 


 


 







 


 


[Signature Page to Assignment and Assumption and Bill of Sale] 


 


 


 


IN WITNESS WHEREOF, the parties hereto have caused this Assumption and Bill 


of Sale to be executed in their respective names by their duly authorized representatives as of the 


date first set forth above. 


 


 


[●] 


 


 


By:  


Name: 


Title: 


 


 


 


[OKLAHOMA GAS AND ELECTRIC 


COMPANY] 


 


 


By:   


Name:  


Title:







 


 


 


 


 


EXHIBIT D 


Form of Deed  


[To come]  


 







 


 


 


 


 


EXHIBIT A 


Legal Description 


 


[To come, including parcel number(s) and common address(es)] 







 


 


 


 


 


EXHIBIT B 


Permitted Exceptions 


  


[To come.  Will include utility easements and other items of record that are Permitted Real 


Estate Exceptions and are shown on the Title Commitment.] 


 







 


 


 


 


 


EXHIBIT E 


Endorsement List 


[To come] 





