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Definitions 

Except in those certain instances where the context states another meaning, the following terms, when 
used in this Request for Proposals document, shall have the meanings below. These Request for Proposals 
definitions do not supplant the definitions used in the Form Build Transfer Agreement attached to this 
Request for Proposals.     

“Accredited Capacity” means capacity that meets the resource adequacy requirements as determined 
in accordance with SPP Planning Criteria. 

"APA” means an Asset Purchase Agreement to acquire all property and rights and certain project 
assets associated with a project for a new-build Generation Facility.  

“Balance of Plant” means all other equipment and materials including all the supporting components 
and auxiliary systems of the Generation Facility needed to deliver the energy, other than power 
generating units themselves, but which will be completed and transferred to OG&E per the Form EPC. 
This includes but is not limited to the Project interconnection facilities, control systems, security 
system, meteorological stations, telemetry system, telecommunications systems, all buildings, Project 
roads, and fencing. 

“Bid” means one offer made in response to the Request for Proposals. 

“Bidder” means a single legal entity submitting one or more offers in response to the Request for 
Proposals. 

“Capacity” means the quantity of electric power produced by a Generation Facility at a point in time, 
as measured in kilowatts or megawatts in alternating current (“AC”). For Energy Storage, “power 
capacity” represents the maximum instantaneous electric output that a given Energy Storage system 
is rated to produce when starting from a fully charged state, while “energy capacity” has an elapsed 
time dimension and represents the cumulative stored electric output potential of the Energy Storage 
system. 

"Combination Bid” means a Bid that includes more than one Generation Facility technology allowed 
under this RFP at a single Site. A Combination Bid could include any combination of Combustion 
Turbine (CT), Reciprocating Internal Combustion Engines (RICE), or Energy Storage meeting the size 
and technical requirements of this RFP.  

“Commission” when used in the singular means the Oklahoma Corporation Commission.  

“Commissions” means collectively the Oklahoma Corporation Commission and the Arkansas Public 
Service Commission. 

"CT” means a Generation Facility that uses a combustion turbine primarily fueled by Natural Gas as 
its technology to produce electricity and also meets this RFP’s definition of Flexible Resource. A CT 
can have a back-up fuel.  

“Energy” means an amount of electricity that is bid or offered, produced, purchased, consumed, sold 
or transmitted over a period of time, which is measured or calculated in megawatt hours (“MWh”). 
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"Energy Storage” means a Generation Facility that can store electrical energy from an electricity 
transmission grid for up to several days and can then send the stored energy back to the same 
transmission grid without greater than 15% loss of energy content.     

“EPC” means an engineering, procurement, and construction contract to build a new Generation 
Facility. The EPC is an exhibit accompanying the APA.  

“Flexible Resource” means a Generation Facility with a minimum 30-year life, that can start quickly 
and cycle multiple times per day and meets all technical and performance requirements specified in 
this RFP and its Attachments.  

“Generation Facility” means a new resource capable of supplying electric power along with all existing 
or to be constructed associated Balance of Plant, components, accessories, and instruments, as well 
as all equipment necessary to interconnect to SPP.  
 
"Hydrogen-Capable” means a Generation Facility that is designed and engineered at commissioning 
to have the potential to safely and reliably burn hydrogen directly as a fuel, including the ability to 
convert the facility to using hydrogen as its primary fuel in the future.   

“Integrated Marketplace” means SPP’s Energy and Operating Reserve Markets and the Transmission 
Congestion Rights Markets. 

“IRP” unless otherwise noted, shall refer to OG&E’s 2021 Integrated Resource Plan found here: 
https://ogeenergy.gcs-web.com/static-files/6fd094d7-f7d6-4dae-8ec9-7482d0071a34.  

“Natural Gas” means “a naturally occurring mixture of hydrocarbon and nonhydrocarbon gases found 
in porous geologic formations beneath the earth's surface. The principal constituent is methane.”1 

“Permits” means all permits, exemptions, variances, registrations, licenses, certifications, inspections, 
approvals, waivers, consents, franchise or other authorizations required from any governmental 
authorities. 

“Project” means a new Generation Facility intending to interconnect to the SPP transmission network.  

"RICE” means a Generation Facility that uses a reciprocating internal combustion engine primarily 
fueled by Natural Gas as its technology to produce electricity and also meets this RFP’s definition of 
Flexible Resource. A RICE can have a back-up fuel. 

“Site” means parcel(s) of real property on which the Project shall be constructed having a single 
interconnection position  

“SPP” means the Southwest Power Pool, the nonprofit regional transmission operator providing 
transmission services to OG&E and other utilities across Midwestern and Southwestern states. 

  

 
1 Definition derived from American Gas Association, Glossary, https://www.aga.org/natural-gas/glossary/.  

https://ogeenergy.gcs-web.com/static-files/6fd094d7-f7d6-4dae-8ec9-7482d0071a34
https://www.aga.org/natural-gas/glossary/
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1 2022 OG&E Flexible Resource Request for Proposals Overview 
This document constitutes a Request for Proposals ("RFP") from qualified parties to supply Generation 
Facility(ies), to Oklahoma Gas and Electric ("OG&E" or "the Company"), a subsidiary of OGE Energy Corp. 
This RFP will be administered in a fair, just, and reasonable manner consistent with Commission rules for 
competitive procurements Oklahoma Administrative Code (“OAC”) 165:35-34 (“Commission Rules”). All 
communications will be governed by the process discussed in Section 2.1 to ensure fair and equitable 
treatment for all Bidders.  

A high-level summary of this RFP is provided in Table 1. In addition to Bids for any single eligible 
Generation Facility technology, Combination Bids are allowed. OG&E will not be acquiring solar, wind, or 
other intermittent renewable energy resources as part of this RFP, as standalone Generation Facilities nor 
in combination with other eligible Generation Facility technologies.  

Table 1: RFP Summary 
Attribute Requirement 
Minimum Capacity Minimum of 50 megawatts (“MW”) of nameplate Capacity per Bid.  Bid 

may represent multiple Generation Facilities at a Site to sum to 
minimum capacity requirement.  

Maximum Capacity Maximum of 500 MW of nameplate Capacity per Bid. Multiple 
Generation Facilities at a Site cannot exceed the maximum Capacity.   

In-Service Date OG&E requires capacity be available to satisfy OG&E’s resource 
adequacy obligations starting no later than May 1, 2027, with a 
preference for projects in service as early as possible.  

Operating Duration Capable of at least 4 hours of consecutive run time at minimum and 
maximum capacity, as required by SPP generation capacity accreditation 
guidance (Planning Criteria).  

Operating Profile Minimum ability to start multiple times each day within 15 minutes of 
initiation; minimum up-time of no more than one hour; maximum down-
time between cycles of no more than one hour. 

Contract Type APA, including Form EPC exhibit.  
Location Within SPP in Oklahoma or Arkansas with preference for OG&E’s service 

territory. 
Transmission 
Interconnection 

Plan for securing firm transmission service prior to the in-service date. 

Self-Bid OG&E is expected to self-bid into this RFP2.  
 
A Technical Conference will be held as part of the process to finalize the RFP. Bidders are encouraged but 
not required to attend the Technical Conference to provide comments on the draft RFP. Comments and 
feedback on the draft RFP are also encouraged to be submitted to OG&E via email in advance of the 

 
2 OG&E may submit Bid(s) in response to this RFP. OG&E Employees working on any such Bid(s) will be designated 
as the “Bid Team” and will not engage in any direct or indirect communications with any members of the OG&E 
RFP Evaluation Team (whether OG&E employees or contractors) regarding this RFP or the competitive bidding 
process, except publicly at the Technical Conference upon notice to other attendees at that conference. OG&E lists 
the names and titles of all employees who are members of the Bid Team and RFP Evaluation Team on the RFP 
location of OG&E’s website.   
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Technical Conference. All feedback received through close of business on the day of the Technical 
Conference will be considered in establishing the final RFP. The Technical Conference will be held from 
10:00 AM to 12:00 PM Central Prevailing Time (“CPT”) on May 19, 2022.  Interested parties may request 
meeting details by sending an email to FlexRes2022RFPComm@oge.com. OG&E will respond with 
meeting call-in information to requests received by May 17, 2022. Meeting materials displayed by OG&E 
at the Technical Conference will be posted on-line after the conference. 

The schedule for this RFP is provided in Table 2; OG&E reserves the right to change the schedule at any 
time and at its sole discretion. 

Table 2: Schedule for OG&E Flexible Resource RFP 
Item Date 
Draft RFP Issue Date April 28, 2022 
Draft RFP Technical Conference May 19, 2022 
RFP Final Issue Date June 6, 2022 
Notice of Intent to Bid Due Date October 6, 2022 
Questions Deadline October 7, 2022 
Bid Due Date October 27, 2022 
Bid Opening Day3 October 28, 2022 
Selection of Projects for Negotiation (expected) January 13, 2023 
Complete Negotiations (expected) May 1, 2023 

 
The terms and conditions of this RFP may, at any time, be changed, postponed, withdrawn, and/or 
canceled, including any requirement, term, or condition of this RFP, any and all of which shall be without 
any liability to OG&E.  All changes to the schedule will be posted under “Current Opportunities” at 
https://www.oge.com/wps/portal/ord/who-we-are/supplierscontractors (“RFP Website”). OG&E will 
endeavor to notify all participants who have filed a timely Notice of Intent to Bid of any such cancellations, 
modifications, or schedule changes that are made prior to the Bid due date. However, it is Bidder’s 
responsibility to monitor the RFP Website. OG&E will have no responsibility for failing to notify Bidders of 
any changes, postponements, withdrawals, and/or cancellations.   

2 RFP Process and Requirements 
This section outlines the communication requirements and Bidder requirements related to this RFP. 

2.1 Communication Requirements 

All communications regarding the RFP, other than Bid submissions, should be directed to: 
FlexRes2022RFPComm@oge.com. Any unsolicited direct contact with employees or representatives of 
OG&E RFP Evaluation Team concerning this RFP is not allowed and may constitute grounds for 
disqualification. See Section 2.2 for instructions regarding Bid submission. 

 
3 In compliance with the Commission Rules, Bids shall be opened virtually and participants, as indicated in section 
165:35-34-3 (d) (1) (B) of the Commission Rules, may attend and monitor the opening of the Bids. Attendees will be 
required to register in advance. 

mailto:FlexRes2022RFPComm@oge.com
https://www.oge.com/wps/portal/ord/who-we-are/supplierscontractors
mailto:FlexRes2022RFPComm@oge.com
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 Questions 

2.1.1.1 Questions to OG&E 
Prospective Bidders are encouraged to submit questions about this RFP on or before the deadline for 
submission of questions listed in the schedule. All questions, and responses to those questions, will be 
posted to the “RFP Website” within five (5) business days after receipt of the question to the best of 
OG&E’s capabilities. Questions submitted will not be treated as confidential, and the question and answer 
may be shared for the benefit of other interested parties via the RFP Website. However, Bidder names 
will not be included in question and answer material posted to the RFP Website. OG&E’s objective in 
posting these questions and answers is to ensure that all Bidders have equal access to information that 
may be potentially relevant to their Bids.  

Should OG&E determine it is necessary to provide confidential information to provide necessary 
information for Bidders, then Bidders wishing to receive responses to such questions will be required to 
sign the Mutual Nondisclosure Agreement (in Appendix B) and receive a counter-signed copy of that 
agreement from OG&E before receiving the OG&E question response. The determination of whether 
confidential treatment is required will solely be at the discretion of OG&E.   

2.1.1.2 Questions to Bidders 
Following the submission of Bids, OG&E may request clarification and additional information from Bidders 
at any time during the evaluation process. Responses shall be considered part of the Bid and treated in 
accordance with Section 2.2.7. Bidders that do not respond promptly to such information requests or do 
not provide adequate information may be eliminated from further consideration or have the information 
in their Bid(s) modified by OG&E to produce a reasonable and appropriate evaluation. Bidders may not 
alter their Bid(s) in response to requests for additional information. 

 Notice of Intent to Bid 

Notice of Intent to Bid (“NOI”) is mandatory for Bids to be accepted. Submittal of NOI does not bind 
Bidders to submit a Bid; however, submittal of a Bid does require that a NOI has been submitted by the 
NOI due date. Bidders must submit a NOI for each Bid planned to be made by midnight, CPT on the date 
prescribed on the RFP schedule provided in Table 2 in Section 1:   
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2022 OG&E Flexible Resource Request for Proposals Overview. The NOI form is included as Appendix A 
and is to be submitted via email to FlexRes2022RFPComm@oge.com. Receipt of the NOI will be 
confirmed via email from OG&E to the Bidders. After receipt of the NOI, Bidders will be provided an 
anonymous identification code for the Bidder and each Site to include in their Bid Summary Form(s) 
which will be shared with authorized parties at the Opening Day for Bids. This identification code should 
also be used to name all Bid files submitted as detailed below. 

The NOI Form is found in Appendix A. There is no fee payable to OG&E for submitting NOI(s) or Bid(s) for 
this RFP. However, Bidders are solely responsible for all costs they incur in preparation of their Bid(s) and 
participation in this RFP process. 

2.2 Bid Submittal Requirements 

This section outlines the content and form requirements for all Bids submitted in response to this RFP.  
Bids that do not all include the information requested in this section will be ineligible for further evaluation 
unless the information requested is not applicable or relevant to a given Bid.  

 Mutual Nondisclosure Agreement 

Each Bidder is required to submit a signed Mutual Nondisclosure Agreement (Appendix B) to 
FlexRes2022RFPComm@oge.com.  The Bidder can do so at any time between release of this RFP and ten 
business days prior to the Bid Due Date. In addition to setting forth nondisclosure obligations of the 
Bidder and OG&E with regard to any Bids, execution of the Mutual Nondisclosure Agreement is a 
precondition to receiving this RFP's full technical specifications. Receipt of the full technical 
specifications, in turn, is a precondition for submission of a Bid to ensure that the Bidder has full 
information upon which to submit its Bid(s). That is necessary because the Scope of Work provided in 
EPC Exhibit A represents only an overview of the technical requirements for this RFP's eligible Flexible 
Resources.    

Upon receipt of an appropriately-executed Mutual Nondisclosure Agreement from a Bidder, OG&E will 
return by e-mail a counter-signed copy of that agreement and the full technical specifications to the 
Bidder within 5 business days. A single Mutual Nondisclosure Agreement from a Bidder will cover all 
potential Bids from that Bidder. 

Bidders who completed a Mutual Nondisclosure Agreement for the question and answer part of this RFP 
process (per Section 2.1.1.1) will be sent the full technical specifications with their counter-signed 
agreement and are not required to re-submit the agreement. Execution of a Mutual Nondisclosure 
Agreement does not obligate a Bidder to submit a Bid under this RFP.  

 Bid Summary Form 

Each Bid must include a summary providing information about the Bid which will be shared and may 
become public information on Opening Day.  

If submitting multiple Bids for an individual Site, please clearly identify and summarize each Bid in a single 
Bid Summary Form (Appendix C) for the Site. Bidders are limited to four (4) Bids for each individual Site. 
Those Bids can be comprised of any combination of CTs, RICE and/or Energy storage as long as the 

mailto:FlexRes2022RFPComm@oge.com
mailto:FlexRes2022RFPComm@oge.com
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minimum and maximum requirements of this RFP are met.  The Bid Summary Form will require the 
following information:  

• Generation Facility technology(ies) – CT, RICE and/or Energy Storage 
• Number of distinct Generation Facilities4 
• Minimum and Maximum Capacities for each technology 
• Energy Storage attributes (if applicable):  

o Energy Storage battery chemistry or other medium for storing electricity. 
o All energy storage must be configured with a minimum 4-hour duration (i.e., at least a 4:1 

ratio of “energy capacity” to “power capacity”)  
• In-service Date 

Bidders should utilize the identification code(s) from the NOI confirmation in the appropriate fields on the 
Bid Summary Form and should further name the file(s) submitted to OG&E using the naming conventions 
that will be provided in the NOI confirmation. Appendix C will be the only file shared with attendees at 
the Bid Opening. 

 Bid Narrative 

Each Bid must include a written discussion submitted as an Adobe PDF document that includes responses 
for each of the following topics. The narrative topics should be organized under the following 13 headings, 
with each heading beginning on a separate page. The narrative discussion should be as concise as feasible 
while being thorough. 

If multiple Bids are submitted for a single Site, with each Bid using the same individual Generation Facility 
technologies or the same combination of Generation Facility technologies, Bidders can either submit a 
single narrative covering all Bids or separate narratives for each Bid. This option is offered to reduce 
administrative burdens on Bidders, and OG&E will not penalize or reward Bidders based on the number 
of narrative files they submit.  

1. Summary of Bid, including overview of technical specifications.  
 This section should include a discussion of the proposed technology including a 

description of the equipment (e.g., prime mover, fuel, balance of system, Hydrogen-
Capable components for CT or RICE; or storage battery chemistry or other storage 
medium, storage management system, and power conversion system for Energy 
Storage), its performance history in similar installations, all major warranties, and any 
unique features associated with the Project design.   

 Please limit the summary to three (3) pages. 
 

2. Operations and Maintenance (“O&M”) Plan.   
 In the plan write-up, include a discussion of any O&M agreements and other material, 

existing agreements to be assumed by OG&E.5 Services provided under such 

 
4 For example, if there are two (2) CTs of 25 MW in Capacity each at a Site, the Bidder would insert two (2) for this 
attribute and insert 50 MW as the Bid nameplate Capacity. 
5 If no formal O&M agreements are in place at the time of Project commissioning and transfer to OG&E, Bidder 
should explain how O&M responsibilities will be managed at the time of that asset transfer to OG&E.  
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agreements, including any limitations on the operations of Project equipment should 
be clearly specified. Irrespective of whether O&M agreements will be assumed by 
OG&E, summarize O&M practices with annual and periodic ongoing expenditures 
required to keep the Project in good working order consistent with prudent utility 
practices.  Bidders should assume an average of 365 cycles per year in the O&M plan 
provided with the Bid to the maximum power capacity (for all technologies) and 
energy capacity (for energy storage technologies) that can be discharged from the 
Generation Facility.  

 
3. Risk Mitigation Plan, including mitigating risks posed by natural disaster, physical threats and 

cyber threats and vulnerabilities as well as the hazards from the fuel supply and other routine 
operational aspects of the Project.  
 
 
 

4. Flexibility.  
 Include a description of how the Project as configured in the Bid will provide OG&E 

with flexibility to meet various market and operational uses. That description should 
address how the Project can be dispatched for uses that differ by: scale (MW), 
response time, number of daily cycles, energy products (e.g., physical energy and 
ancillary services), and season of the year.  

 Include a brief narrative description of how flexible the Project is for the addition or 
reduction of capacity in the future. In that narrative, include technology, siting, 
Permits, and interconnection considerations    

 For CT and RICE Projects, also include a brief description of how use of hydrogen fuel 
would affect flexibility attributes. 

 
5. Financing Summary.  

 Include a detailed discussion of its proposed financing plan to demonstrate 
reasonable ability to finance the proposed Project. Describe Bidder’s sources of 
financing (e.g., new equity, equity contribution from guarantor/parent company) for 
each Project phase and all available lines of credit. Bidder should also discuss how this 
Project and its financing may affect the credit metrics and credit ratings of the Bidder 
and/or its parent company, corporate affiliate, or other credit guarantor.  

 If Bidder is relying on a guarantor for credit support, the financing plan should 
describe the corporate relationship between Bidder and guarantor, as well as a 
statement regarding the proposed guarantor’s willingness to provide guarantee 
acceptable to OG&E.  

 If the equity contribution is from Bidder’s parent company or corporate affiliate, the 
funding source at the parent or affiliate level (cash in hand, debt, new equity) should 
be described.  

 Identify and describe the source of required security at each stage of the Project's life 
and provide a plan for posting it. Include a demonstration of the ability to post the 
security. 
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6. Impact on Local Economic Conditions.  

 Summarize how local stakeholders have been, and will continue to be, engaged in the 
development of the Project. Indicate expected impacts on the local economy within 
OG&E service territories in Oklahoma and/or Arkansas. Factors which may be 
considered include use of local materials and other resources including fuels, use of 
local labor and other sources of job creation for the OG&E customer base, tax 
benefits, or other benefits accruing to OG&E customers. 

 
7. Impact on Environmental Conditions  

 Describe the environmental effects of Project construction and operation (including 
fuel delivery and use) on wetlands, terrestrial environment (wildlife, including avian 
protection), aquatic environment (including fish and aquatic organisms), threatened 
and endangered species protection, agricultural areas, corridors needed to connect 
to the transmission grid, state-designated scenic byways, visual landscape and 
visibility impacts, archaeological and historical sites, landmarks and sensitive areas, 
noise impacts, transportation impacts including Federal Aviation Administration 
impacts, and any other identified impact. 

 Discuss environmental impacts and requirements related to end of life equipment 
disposal and, for Energy Storage, also of intra-life re-powering. 

 Discuss air permitting (if applicable) including equipment emissions rates, air permit 
limits, status of air permit and necessary emissions equipment needed to meet 
permitting limits.  

 
8. Siting, Permitting, and Fuel Delivery Plan, including operational permits, land acquisition and 

site control strategy and status for all necessary uses, and undisturbed access.  
 Please include copies of pertinent land lease or other site control agreements with 

the submission.  
 Also describe all licenses and Permits required to construct and operate the Project 

and the status of acquiring or completing such licenses and Permits.  
 Include a discussion of zoning issues and existing and planned land uses in all 

directions surrounding the Site.  
 As pertinent, include a description of the fuel delivery plan and copies of all 

agreements related to delivery and use of fuel. 
 

9. Interconnection Plan, including indication of expected network upgrade requirements and 
new facilities associated with new or upgraded interconnections.  
 Describe the location of the proposed point of interconnection, such as the name of 

an existing substation or switchyard, or the point on an existing transmission line, 
such as x-miles south of ABC Substation or halfway between ABC and XYZ substation.  

 Indicate if the proposed Project will require a new transmission interconnection or an 
expansion or modification of an existing interconnection with the SPP system. 

 Describe the new electric interconnection facilities that have been included in the Bid 
price, including the size, length, and location of any transmission line and size and list 
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of substation equipment for which the transmission customer (Bidder) will be 
responsible for building and owning.  

 If network upgrades are included, describe the specific transmission elements to be 
upgraded and include a narrative description of the upgrade plan. 

 
10. Critical Path Schedule.  

 Provide a detailed schedule with critical path milestones for the Project that includes 
activities from the period of selection as a winning Bidder to the commercial 
operation date, including all testing activities. Please make the schedule consistent 
with major activities and milestones delineated in the Form APA and EPC to the extent 
feasible.  

 
11. Project Organization and Management. Please include the following in this section:  

 Organizational chart for the Project that lists the participants and consultants and 
identifies the management structure and responsibilities. That chart or another chart 
should include the key management personnel, titles, and lines of responsibility or 
reporting requirements for the Project team. 

 For each of the participating organizations (developer; architectural and engineering 
firm; EPC provider; fuel supplier; environmental staff or consulting firm; legal services, 
etc.), brief statements listing specific experience of the firm, other projects of similar 
nature and size, and any evidence that the participants have worked jointly on other 
Generation Facilities. 

 Documentation regarding the contractual relationship between the Bidder 
organization and all additional participants or vendors. Indicate the status of any 
arrangements between the Bidder and vendors. 

 Resumes of the important management and support staff dedicated to the Project.  
 

12. Development Experience for Proposed Generation Facilities. Bidders are required to 
demonstrate experience and capability to successfully develop the Project as proposed. 
OG&E is particularly interested in a team which has demonstrated success with Generation 
Facilities of a similar technology, size, operational use (e.g., as Flexible Resources), and 
location and can demonstrate an ability to effectively work together to bring new-build 
Generation Facilities to commercial operation successfully.  
 Provide profiles of at least one (1) and no more than five (5) similar Generation 

Facilities the Bidder has successfully developed to commercial operation. Include the 
following information as part of each profile:  

• Name of the Generation Facility      
• Location of the Generation Facility       
• Generation Facility size, technology(ies), and fuel(s)    
• Purchasing utility or other entity 
• Development schedule and commercial operation date  
• Fuel acquisition and management summary 
• Average capacity factor of the Generation Facility over its entire term of 

operation    
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• Average availability factor of the Generation Facility over its entire term of 
operation 

• Average annual number of dispatches and total hours of operation  
• Bidder’s role  
• Any environmental violations      

 Describe experience within the SPP Integrated Marketplace that is relevant to this 
RFP. 

 Provide copies of report material related to safety of operations, including reports on 
reportable injuries; instances of accidents, injuries, or fatalities; lost workday injuries; 
loss of operations due to safety issues; etc. at Generation Facilities currently owned 
or maintained by the Bidder.   

 Provide copies of reports summarizing air emissions of Generation Facilities currently 
owned or maintained by the Bidder.     

 Describe Bidder's commitment to safety of operations including any operating 
practices designed to encourage safety commitments.  

 
13. Brief Narrative Summary of any Changes Sought to Form APA and EPC. Where necessary, 

Bidders should provide a brief explanation of and rationale for changes sought to the APA and 
EPC. This is in addition to the redline mark-up of the Form APA and EPC.  

To maintain confidentiality of the Bids, Bidders are asked to label their files with the identification code 
provided in response to the NOI, and the files should be named consistently with the conventions 
established in the Bid Summary Form. This same naming convention should apply to the appendix forms 
submitted. No individual file submitted should be larger than 10 MB. If multiple narrative files are 
submitted for a Bid, please separate the files into Volume I, Volume II, etc. to conform to the maximum 
file size.   

 Bid Certification and Attribute Forms 

Each Bidder must submit a Certification and Authorization Form available in Appendix D. Bidder can 
submit a single Appendix D file identifying all Bids it is offering. 

Bidders must complete and submit a set of Microsoft Excel (“MS Excel”) Bid Attribute Forms available in 
Appendix E and listed in Table 3. These forms will contain essential information about each Bid, and a 
separate set of forms and related information must be submitted with each Bid. 

Table 3: Bid Attribute Forms 

Form ID Form Title 
Form A Bidder Contact Information 
Form B Project Description  
Form C Generation Facility Technical Description 
Form D Operational Information 
Form E Expected Annual Data for Cost, Performance, and Permitting 
Form F Critical Path Schedule 
Form G  Financing Information 
Form H Bid Pricing 
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Form ID Form Title 
Form I Fuel Plan 
Form J Environmental Impact 

 

To maintain confidentiality of the Bids, Bidders are asked to label their files with the identification code 
provided in response to the NOI and the Bid files should be named consistently with the conventions 
established in the Bid Summary Form.  

 Additional Required Attachments to Bids  

In addition to the Bid narrative and all forms specified in Appendices A through J, please provide the 
information described in this section. Bidders should use identification code provided in response to the 
NOI along with “Attachment” for each item submitted. 

If multiple Bids are submitted for a single Site, Bidders can submit a single version of relevant attachments 
(e.g., financial statements) covering all Bids or separate attachments for each Bid. This option is offered 
to reduce administrative burdens on Bidders, and OG&E will not penalize or reward Bidders based on the 
number of attachment files they submit. 

i. To the extent not provided in the Bid Narrative, a U.S. Geological Survey-based map or maps 
showing the location of the proposed development Site and the anticipated placement of all 
major equipment at the Site including transmission-related facilities. The included content should 
highlight (e.g., via a colored legend) the ownership status of land area required for the Project. 
 

ii. A copy of Bidder's preliminary SPP transmission interconnection study (if available). 
 

iii. If the Project does not have a completed interconnection study from SPP at the time of Bid 
submission, the Bidder must identify the applicable section of the SPP Open Access Transmission 
Tariff Attachment V that would govern interconnection for the proposed Project. In addition, any 
proposed Project without a completed interconnection study from SPP must submit the results 
of a comparable study conducted by an independent engineer at Bidder’s expense. If a feasibility 
study is required, the feasibility study should model North American Electric Reliability 
Corporation (NERC) TPL-001-4 contingencies P1, P2, and P3. Breaker fault contingencies may be 
excluded.6  
 

 
6 The feasibility study must also show estimated interconnection new facilities and network upgrade costs and the 
timeline to complete any identified new facilities and upgrades. At a minimum, the feasibility study must include a 
steady state thermal power flow assessment consistent with SPP’s Definitive Interconnection System Impact Study 
(DISIS) approach. The feasibility study should identify thermal overloads and voltage violations that could occur from 
operation of the Project, determine new facilities and/or upgrades required to resolve the violations, and provide 
the estimated costs and timeline to complete the new facilities and upgrades. The feasibility study must model the 
Project at the interconnection location proposed in the Bid. The feasibility study should utilize the latest SPP power 
flow cases for the generation interconnection queue cluster in which the Project is located and include all active 
generator interconnection requests for that queue cluster. The study should also discuss the likelihood that the 
Project would require an affected system study by a neighboring region. 
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iv. Any reports available from qualified third parties documenting flaws or risks with the proposed 
Project(s) and suggested mitigation plans.  
 

v. If applicable, reactive power capability curve and an indication of maximum reactive power 
productive and absorptive capability (include as MS Excel attachment). 
 

vi. Audited financial statements for the last three (3) years for Bidder and guarantor (if applicable). 
If audited financial statements are not available, provide unaudited financial statements with 
Chief Financial Officer (“CFO”) attestation. If financial statements are consolidated, provide stand-
alone financial statements with CFO attestation for Bidder and any guarantor. 
 

vii. Technology re-powering and conversion: If the Project technology is Energy Storage, specify the 
expected timing and cost of re-powering or augmentation of the Project’s battery or other Energy 
Storage medium during the asset life. If the Project technology is partially or fully CT or RICE, 
provide narrative about the expected cost of making the CT and/or RICE units able to use 
hydrogen as primary fuel.    
 

viii. Rating reports from the S&P, Moody’s, or Fitch agencies for prior 36 months as attachments.  

 Redline of Form APA with EPC Exhibit  

A model Form APA with an EPC exhibit is attached in Appendix F. Bidders are responsible for reviewing all 
terms and conditions specified in the APA and the EPC and taking their terms and conditions into 
consideration in developing their Bids. While Bidders are expected to provide a reasonable redline related 
to technical aspects of their Bid(s), OG&E has a strong preference and expectation for no to minimal 
changes to the proposed commercial terms and conditions in the Form APA and EPC.  

The file naming conventions used for the APA and EPC redline should follow the same conventions used 
for other forms. Bidders can provide a single APA and EPC redline covering all of their Bids, unless their 
redline would differ based on the characteristics (e.g., Generation Facility technology) of their Bids.     

 RFP Submission 

All Bid submissions are required to be sent electronically to: FlexRes2022RFPBids@oge.com.  Please note 
this is a separate email address from that used for other RFP communications. OG&E will not accept 
paper copies of Bids, nor Bids delivered other than through the provided Bid email address. After Bids are 
opened on OG&E’s Bid Opening Day, Bidders will receive a confirmation of receipt from OG&E’s Bid email 
address. Bidders should contact OG&E’s bid email if a confirmation is not received within one (1) Business 
Day after OG&E’s Bid Opening Day.  

Bidder will bear the risk of any failure of Bidder to submit all required information, including forms and 
attachments, by the Bid Due Date, as required by this RFP. Bids not delivered in accordance with the 
requirements of this RFP are untimely and may be eliminated from consideration in this RFP. Bids that do 
not include all information, forms, and attachments required by this RFP may be considered non-
conforming and rejected on that basis. Bids submitted in response to this RFP will become the property 
of OG&E. At the conclusion of the process, all Bids will either be archived or destroyed. 

mailto:FlexRes2022RFPBids@oge.com
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 Confidentiality of Response 

Bids submitted in response to this RFP, and any contracts resulting from this RFP, will be treated as 
confidential. Nonetheless, Bidders should be aware that information received in response to the RFP may 
be subject to review by applicable regulatory agencies. Information submitted in response to the RFP may 
become subject to federal or state laws pertaining to public access to information as a result of any 
reviews conducted by the aforementioned agencies. As such, Bidders should clearly designate all sensitive 
information as “Confidential.” Except as required by regulatory reviews, OG&E will use reasonable efforts 
to avoid disclosure of such confidential information to persons other than those involved with the 
evaluation, selection, and any subsequent negotiations. 

 Regulatory Bid Opening Summary 

The Bid Summary Form will be used during virtual Bid Opening, which is scheduled for October 28, 2022. 
This form will be viewable to the Commission Staff, Attorney General’s Office representative, and non-
competitive stakeholders in attendance at the Bid Opening.   

As discussed in Section 2.2.2, the Bid Summary Form must contain information about the Bid(s) submitted 
that will be used for tracking and identifying the Bid(s) throughout the evaluation process. To maintain 
confidentiality, all Bidders submitting the required NOI will be provided a unique identification code or 
codes for use on their Bid Summary Form(s). It is the Bidder’s responsibility to utilize this/these 
identification code(s) on the Bid Summary Form(s). OG&E will not be responsible for any release of 
information regarding Bids due to Bidder failure to utilize the identification code(s) provided.  

2.3 Validity of Bids 

Bids shall remain valid for the entire evaluation period and, should OG&E elect to seek pre-approval from 
the Commission or Commissions, through the entire period of proceedings of the Commission or 
Commissions. During these periods, Bids shall be considered as irrevocable and may not be modified, 
except as agreed upon in mutual negotiations between the Bidder and OG&E in the post evaluation 
period. 

2.4 Bidder Selection  

All Bids will be evaluated as per the Bid evaluation process described in Section 3.7 Each Bidder selected 
to move on to negotiations will be required to provide comprehensive information regarding its selected 
Project(s). Examples of such documentation may include topographical surveys, more detailed site plans 
and drawings, additional interconnection materials, environmental field assessments, permitting 
applications, and engineering studies.  

2.5 Limitation of Liability  

Neither this RFP nor any other aspect of this solicitation shall create an agency, partnership, joint venture, 
or co-tenancy relationship among the members of the OG&E Evaluation Team or any other entities 
involved in the development or administration of this RFP, nor any other relationship or liability beyond 
those (if any) explicitly adopted in writing and executed by authorized representatives of OG&E and/or 

 
7 No members of the OG&E Bid Team will be involved, directly or indirectly, in the evaluation of any Bids. 
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the appropriate entity. Neither OG&E nor any other persons or entities involved in the RFP administration 
and evaluation shall be liable for any act or omission. Neither this RFP nor any other aspect of this 
solicitation creates or is intended to create third-party beneficiaries hereunder. In no event will OG&E or 
participating RFP entities be liable to any person for special, incidental, punitive, exemplary, indirect, or 
consequential damages or lost profits, whether by statute, in tort or contract or otherwise. 

3 Bid Evaluation 

3.1 Introduction 

The OG&E RFP Evaluation Team and its authorized agents will evaluate the Bids to determine which, if 
any, have the potential to provide the most economical, reliable, and viable alternatives for OG&E’s 
customers. OG&E will use an evaluation process with three (3) components including a threshold 
evaluation, a non-price (qualitative) evaluation, and a price (quantitative) evaluation. Only those Bids 
found to have satisfied the threshold RFP requirements will be evaluated based on the identified 
qualitative and quantitative criteria. OG&E may select the top-ranking Bid based on the combined 
qualitative and quantitative score from among Bids received or may select multiple bids to comprise a 
portfolio able to satisfy OG&E’s need. Qualitative and quantitative factors will be considered 
simultaneously. The total weighting of quantitative factors will be 70%, and the total weighting of 
qualitative factors will be 30%. 

3.2 Threshold Evaluation  

OG&E will review each Bid to determine whether it satisfies the threshold criteria of compliance, 
completeness, technical viability, and Bidder financial capability. The completeness review will ensure 
that the Bid follows the guidelines set forth in the RFP, includes all information required for a more 
thorough review, and is provided in the required format and sequence.   

At OG&E’s sole discretion, any Bid deemed materially incomplete, non-compliant, or technically or 
financially deficient may be excluded from further consideration. OG&E reserves the right to request that 
any Bidder clarify questions or provide additional information regarding that Bidder’s Bid(s) to resolve 
deficiencies identified in the threshold evaluation.  

The criteria to be considered in the threshold evaluation are listed below: 

• Capacity: OG&E will consider each of the following capacity requirements: 
o Minimum: 50 MW of nameplate Capacity per Bid 
o Maximum: 500 MW of nameplate Capacity per Bid 
o Duration: Able to maintain minimum and maximum capacity for 4-hour duration 
 

• In-Service Date: Capacity must be available to satisfy OG&E’s resource adequacy obligations 
starting no later than May 1, 2027.  
 

• Contract Type: OG&E will consider only APA Bids including the required EPC exhibit for the 
transfer of ownership of to-be-constructed Generation Facility(ies) to OG&E. Such to-be-
constructed (i.e., new) Generation Facilities can be located at a Site with other existing 
Generation Facility(ies) or at a Site without any existing Generation Facility(ies). However, 
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Generation Facility(ies) that are existing (i.e., have already been constructed) are not eligible 
for this RFP. 
 

• Product Type: OG&E will consider Flexible Resources that are:  
o Designed and optimized for daily multiple cycle (start) operation 
o Capable of continuous operation over the range of operating loads and design ambient 

temperatures 
o Capable of achieving a 15-minute start from initiation  
o Must be capable of a minimum run time of at least four (4) consecutive hours 
o Must have minimum up-time of no more than one hour 
o Must have a maximum down-time between cycles of no more than one hour 
o CT or RICE must be Hydrogen-Capable as defined in this RFP 
 

• Location: Projects must interconnect within SPP and be located within Oklahoma or Arkansas. 
 

• Transmission Interconnection: Bidders are required to submit their plan for securing firm 
transmission service prior to the in-service date. Plans can include but are not limited to an 
active interconnection application to the SPP Transmission Grid or an existing interconnection 
agreement to the SPP Transmission Grid with ability to expand or modify interconnection 
rights to accommodate Capacity of the Bid.8 All Bidders must submit a plan that complies with 
SPP Transmission Interconnection requirements. 
 

• Property Site Control: Bidders must demonstrate site control through ownership, executed 
land leases, options to lease, easements, rights-of-way, and/or other instruments of 
conveyance. To meet the site control requirement, each Bidder shall have identified a Site 
and must provide a copy of documentation establishing that such Bidder has and/or will have 
control over the Site prior to construction and development. Eligible documentation may 
include a demonstration of Site ownership, an option to purchase the Site, or a binding letter 
of intent to sell from the Site landowner(s).   
 

• Experience: Bidders must have successfully completed at least one (1) project similar in 
technology, capacity, fuel, and Bidder roles across all aspects of project development.  
 

• Bidder Financial Capability: Bidders must demonstrate financial strength and credit 
worthiness as a counter-party consistent with obligations.  
 

• Completeness: Bids must be complete, including all forms, attachments, and other required 
information, and must in all other respects also comply with RFP requirements. 

 

 
8 Any inquiries about generation interconnection, transmission service or transmission adequacy must be directed 
only to the appropriate party at SPP. SPP will be OG&E’s sole point of contact for all questions and requests related 
to interconnection applications and studies relating to resources connected to the SPP transmission system.  
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• Unconditional: Bids are not conditioned upon any significant contingencies, apart from any 
requested edits to the Form APA and EPC. Moreover, requested edits to the EPC exhibit 
cannot include material modifications to the equipment technical specifications nor 
performance requirements.  

To expedite the evaluation timeline, the threshold evaluation may, at OG&E’s sole discretion, be 
conducted simultaneously with the qualitative and quantitative evaluations. 

3.3 Non-Price (Qualitative) Evaluation Criteria (30% in aggregate) 

OG&E will consider the following three (3) qualitative criteria in evaluating each Bid. These are not 
incorporated into the quantitative evaluation (see Section 3.4 of this RFP) of each Bid. 

1. Contract Risks, Costs, and Benefits (9%) 
2. Overall Project Characteristics and Development Risks (16%) 
3. Community and Environmental Impacts (5%) 

The qualitative criteria and sub-criteria are summarized in Table 4.   

Table 4: Summary of Qualitative Evaluation Criteria 
Criteria Sub-Criteria Maximum Points 

Available 
Contract Risks, Costs, and 
Benefits (9%) 

Firm Price 2 
Contract Assignment 1 
Form APA (including EPC exhibit) Redline 6 

Overall Project Characteristics 
and Development Risks (16%) 

Capacity Security 3 
O&M Plan and Protection against Risks 3 
Critical Path Schedule, Site Control, and 
Bidder Experience 

4 

Financing Capability 2 
Technology 1 

 Flexibility 3 
Community and Environmental 
Impacts (5%) 

Community Impacts 3 
Environmental Impacts 2 

Total Points 30 
 

 Contract Risks, Costs, and Benefits (9%) 

Contract risks, costs, and benefits will be assessed based on the extent to which pricing is firm and without 
dependencies or contingencies and/or the cost containment measures effectively limit cost risk for OG&E 
customers. Where non-firm elements are included in pricing, Bidders will be assessed on the rationale for 
such an inclusion and the extent to which it is the interest of OG&E customers.  

For contract assignment or other obligation transfer of existing Permits, easements, leases, or other 
contracts, OG&E will consider the terms and conditions associated with such assignment. Where 
applicable, Bidders should provide an indication of such assignments as well as copies of the relevant 
contracts.    
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Additionally, Bids will be assessed on the extent to which the Bidder accepts all terms and conditions of 
the Form APA and EPC. OG&E has a strong preference and expectation for no to minimal changes to the 
proposed terms in the Form APA and EPC. 

 Overall Project Characteristics and Development Risks (16%) 

Each Project will be assessed for its technical characteristics, expected operational performance and 
safety over its lifetime, and the risks associated with its ability to achieve timely commercial operations 
as well as the capabilities of the Bidder to successfully develop and finance the Project.  

For this criteria, OG&E will evaluate factors including: 

• Capacity Security: OG&E will consider security of the Accredited Capacity credit for the project 
based on current SPP Planning Criteria and will also consider the potential for changes to SPP 
Planning Criteria. Bidders should provide their expected capacity accreditation for both summer 
and winter seasons according to SPP. Where such information is not available, Bidders should 
provide indications of their expected performance ratings for each required obligation period 
including data confirming the Project’s designated operational performance. Bidders should also 
indicate expected degradation in Accredited Capacity qualification over time and a recommended 
augmentation schedule and associated costs as well as equipment warranties where applicable. 
To assess deliverability, Bidders should provide information regarding the Project’s firm 
transmission rights and any deliverability assessments which have been performed for the 
Project.  

 
• O&M Plan and Protection against Risks: Projects will be assessed on projected performance over 

their expected asset life. Projects with demonstrable longevity at consistent levels over time are 
preferred. Projects should provide an O&M plan, an assessment of the peak operational 
performance of their Project, an assessment of the ability of the Project to continue operation in 
extreme hot and cold weather temperatures, during hail storms and other extreme weather 
events, an assessment of the Project lifetime expectations (i.e., useful asset life), and an estimate 
of the reasonable capital investment (cost and timing) expected to maintain the Project in sound 
operational order over time. OG&E’s review will consider the Project’s impact to OG&E’s overall 
resiliency to physical and cyber threats and vulnerabilities. Bidders should provide a risk 
mitigation plan which specifically addresses all measures and actions taken by the Bidder to 
minimize risk exposure to such threats and vulnerabilities. OG&E acknowledges that Energy 
Storage systems and hydrogen fueling of Generation Facilities are developing technologies. Bids 
shall not be unduly penalized for risks associated with the developing Energy Storage and 
hydrogen fuel technologies, provided that compliance with current utility and industry standards 
is demonstrated, and a mitigation plan for addressing risks is included with the Bid.   
 

• Critical Path Schedule: OG&E will evaluate the critical path schedule submitted by the Bidder for 
overall credibility against industry standards and to ensure there is a high likelihood the Project 
can reach commercial operations as proposed. This review will include the risks of delays in 
securing the necessary fuel supply and Permits. This review will also include the risks of securing 
transmission interconnection and delivery capabilities. Bidders should identify any rights-of-way 
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that need to be acquired for the construction of supporting facilities (transmission lines, natural 
gas pipelines, etc.) and provide a plan and schedule for securing the rights-of-way.  
 

• Site Control: Preferences will be given to Bidders with outright ownership of the proposed Site. 
Options to purchase will also be treated favorably as will binding letters of intent to sell from the 
current landowner(s). Long-term rights under leases or easements that ensure control of the land 
for all necessary uses, undisturbed access, rights to construct and receive adequate fuel supply, 
and flexibility for Project modifications will also be considered. 
 

• Bidder Experience: Bidders are required to demonstrate experience and management capability 
to successfully develop and finance the Project. OG&E is particularly interested in Bidders that 
have demonstrated success in multiple projects of similar size, technology, and operating profile 
and can demonstrate an ability to work together effectively to bring the Project to commercial 
operation in a timely fashion. In addition, OG&E values experience that Bidders can show in 
successfully developing Generation Facilities within the SPP footprint. 
 

• Financing Capability: Bidders must demonstrate their ability to finance development of the 
Project so it can reach commercial operation, including all EPC-related and other necessary 
activities. The financing plan should describe how the Project will be financed, including the 
sources and mechanisms for financing and distinctions in financing in different phases of the 
development process. Bidders should include the estimated construction costs as well as the 
financing costs for the project. Each Bidder’s response must include the current status of its 
financing plan.  
 

• Technology: Bidders must provide information about specific technology(ies) proposed for the 
Project, including a description of the track record of the technology(ies) and associated 
equipment. Each Bidder should provide a detailed description and specifications for the proposed 
equipment. OG&E reserves the right to conduct further due diligence on the equipment. OG&E 
prefers Bids that demonstrate that the design and equipment proposed are technologically 
mature.  
 

• Flexibility: Preference will be given to Bids that offer OG&E added flexibility. OG&E will evaluate 
how the Project can (i) meet a variety of potential operational uses in its proposed configuration, 
and (ii) be modified in the future to meet a wider variety of future uses. As part of that evaluation, 
each Bid will be reviewed for flexibility in being dispatched for utility needs that differ by: scale 
(MW), response time, dispatch duration, number of daily cycles, energy products, and season. 
Documented past experience of the Bidder developing and/or operating Generation Facilities 
with similar flexibility attributes will be positively valued by OG&E. CT and RICE Bids will also be 
evaluated on how use of hydrogen fuel would affect these flexibility attributes.  

 Community and Environmental Impacts (5%) 

OG&E has a preference for Projects with a Site location in OG&E’s service territory in Oklahoma or 
Arkansas. OG&E also values several other local and community factors. In particular, Bidders should 
provide the status of a Project stakeholder engagement plan related to development and permitting. That 
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engagement plan should specifically address environmental impact, how communities or organizations 
will have an opportunity to participate in decisions about activities that may affect their environment 
and/or health, how their concerns will be considered in the decision-making process and how these 
communities are involved in workforce opportunities associated with the Project. Bidders should 
additionally include a summary of expected impacts on the local economy, which may include factors such 
as job creation for the OG&E customer base, use of local materials, tax benefits, or other benefits accruing 
to OG&E customers.  

The environmental impact sub-criterion will include an assessment of the potential to reduce air emissions 
based on Project emission rates per MWh compared to the utility’s 2020 average emission rates and 
industry benchmarks. For CT and RICE Projects, that assessment should differentiate between impacts 
without the use of hydrogen fuel and with use of hydrogen as the primary fuel in the future. Projects will 
also be assessed for ecological impacts from development of their Sites and the equipment used therein. 
As available, Bidders should include environmental impact statements for the proposed Projects.   

3.4 Price (Quantitative) Evaluation Criteria (70%) 

All Bids will be evaluated on price and operational performance factors in the quantitative evaluation 
through simulation of the impact of the Bid on the costs paid by OG&E’s customers.  

OG&E will evaluate all Bids based on the expected customer impact resulting from detailed simulation 
modeling utilizing scenarios and sensitivities similar to those described in the OG&E 2021 IRP. The analysis 
will account for the cost and dispatch constraints and characteristics of the Project’s expected energy 
dispatch of Generation Facilities in the SPP Integrated Marketplace under a range of potential market 
conditions. The Net Present Value of Customer Cost (“NPVCC”) over a 30-year operating period for the 
Generation Facilities will be developed using a weighted combination of asset performance in the Base 
(40%), High Gas (25%), Low Gas (25%), and Energy Evolution (10%) cases.  

4 General Terms and Conditions  

4.1 Publicity  

Any publicity giving reference to this RFP and any matters related thereto, whether in the form of press 
releases, brochures, photographic coverage, or verbal announcement, is prohibited and shall not be made 
without the specific written approval of OG&E.  

4.2 Governing Law / Dispute Resolution / Arbitration 

This RFP shall be governed by, interpreted under and construed and enforced in accordance with the laws 
of the State of Oklahoma, without regard to any conflict of laws principles thereof that would call for the 
application of the law of any other jurisdiction. 

In the event of any dispute relating to this RFP, the parties shall first attempt to resolve the dispute via 
informal discussions including discussions between the parties’ respective senior executives.  If those 
efforts fail to resolve the dispute then the parties agree that they shall resolve any dispute relating to this 
RFP via binding arbitration to be conducted by a panel of three (3) arbitrators pursuant to the Commercial 
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Arbitration Rules of the American Arbitration Association (“AAA”) then in effect (the “Rules”), as amended 
herein.  All such disputes shall be finally settled by binding arbitration in accordance with these provisions. 

The place of arbitration shall be Oklahoma City, Oklahoma.  The arbitration proceedings shall be held in 
the English language. 

Time is of the essence for any arbitration under this RFP.  As a result, the parties agree that unless they 
mutually agree to extend this deadline, the arbitration hearing shall take place within 150 days of filing 
and awards or decisions rendered within 180 days; provided that the arbitration panel may extend such 
deadlines in its sole reasonable discretion, and failure by the arbitrators to conclude the arbitration 
hearing or make such award or decision within the foregoing deadlines shall not invalidate such arbitration 
hearing, award or decision.  The award of the arbitrators shall be accompanied by a reasoned award.  The 
awards or decisions rendered via arbitration as provided in these provisions shall be final and binding 
upon the parties. 

The parties hereby irrevocably submit to the in personam jurisdiction of the state and federal courts 
located in Oklahoma County, Oklahoma, and agree that any such court shall have sole and exclusive 
jurisdiction to enter all such orders as may be necessary or appropriate to enforce and/or to confirm any 
ruling or decision or any award rendered by the arbitration panel, including orders directing interim 
measures, interim awards, or Emergency Measures of Protection (as defined in the Rules) under the Rules. 

By agreeing to arbitration, the parties do not intend to limit their ability to seek and obtain interim or 
emergency relief as provided in the Rules (including Emergency Measures of Protection) or deprive the 
courts identified in this RFP of their jurisdiction to enforce or confirm any interim or emergency relief 
granted under the Rules or issue any other order in aid of arbitration proceedings and the enforcement 
of any award.  The arbitration panel shall have the authority to award damages for the failure of any party 
to respect orders directing emergency, temporary or preliminary relief issued in accordance with the 
Rules. The requirement to submit disputes to negotiation as discussed above shall not apply if, and to the 
extent, that there exists an imminent threat of irreparable injury to a party and that party seeks and 
obtains interim or emergency relief in accordance with the Rules in response to such threat.   

Except as may be required by law, neither a party nor the arbitration panel may disclose the existence, 
content or results of any arbitration hereunder without the prior written consent of the parties. In 
addition, all negotiations, discussions, offers, counteroffers, data exchanges, proposed agreements and 
other communications between the parties in connection with negotiations or other Dispute resolution 
procedures shall be Confidential Information.  Without limiting the preceding sentence, all such 
communications shall be deemed to be in the context of attempting to settle a disputed claim and shall 
not be construed as an admission or agreement as to the liability of any party, nor be admitted in evidence 
in any related arbitration, litigation or other adversary proceeding.  

The arbitration panel shall award to the prevailing party, if any, as determined by the arbitration panel all 
of its reasonable attorneys’ fees and costs and all of its “costs and fees”.  For purposes of this section 
“costs and fees” means all reasonable pre-award expenses of the arbitration, including the arbitration 
panel’s fees, administrative fees, travel expenses, out-of-pocket expenses such as copying and telephone, 
court costs, witness fees and attorneys’ fees.  
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Appendix A: Notice of Intent to Bid Form 

 
Bidder Company Name: _____________________________________________________ 
 
Project Site Name: ________________________________________________ 
  

Contact Person Information 
Name   

Title/Position   

Mailing Address   

Telephone Number   

Email Address   

 

Total Project Size:  
If applicable, nameplate CT capacity (in MWAC):____________________ 
If applicable, nameplate RICE capacity (in MWAC):___________________________________ 
If applicable, nameplate Energy Storage power capacity (in MWAC):___________________ 
If applicable, nameplate Energy Storage energy capacity (in MWh):_____________________ 

 
Project Location (city, state):___________________________________________________  
SPP Interconnection Queue Position:____________________________________________ 
If applicable, date of SPP Interconnection Agreement to be Modified:_________________ 

 
Estimated Commercial Operation Date (Month-Day-Year): ______________________________  
 
Authorized Signature: _________________________________________________________  
 
Printed or Typed Name of Signer:________________________________________________ 
 
Title: ___________________________________________ Date: _______________________  

 
Bidders should send the completed Notice of Intent to Bid Form to 
FlexRes2022RFPComm@oge.com 
 
 

  

mailto:FlexRes2022RFPComm@oge.com
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Appendix B: Mutual Nondisclosure Agreement 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application.  Opening this RFP document through a web browser may limit the ability to see the 
attached files.  
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Appendix C: Bid Summary Form 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application.  Opening this RFP document through a web browser may limit the ability to see the 
attached files.  
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Appendix D: Certification and Authorization Form 

A Bid will be considered incomplete unless all required signatures are provided  
 
The undersigned certifies that they are an authorized officer or other authorized representative of the 
Bidder, and further certifies that:  

1. The Bidder has reviewed this RFP, and has investigated and familiarized itself with respect to all 
matters pertinent to this RFP and its Bid(s); 

2. The Bidder has obtained all requisite internal approvals from its organization, parent company, 
and/or affiliates necessary to submit its Bid(s); 

3. The Bidder’s submission is provided in compliance with all applicable federal, state, and local laws 
and regulations, including antitrust and anti-corruption laws; 

4. The Bidder accepts that confidential information about its Bid(s) might be shared with any 
members of the evaluation team, negotiation team, or regulatory agencies; and 

5. The individual signing below hereby represents and warrants that they are duly authorized to 
execute and deliver this/these Bid(s). 

Violation of any of the above requirements may be reported to the appropriate government authorities 
and shall disqualify the Bidder from the RFP process.  

The undersigned further certifies that the prices, terms, and conditions of the Bidder’s Bid(s) are valid and 
shall remain valid the entire evaluation period and should OG&E elect to seek pre-approval from the 
Commission or Commissions, through the entire proceedings of the Commission or Commissions. Bids 
shall be considered as irrevocable and may not be modified, except as agreed upon in mutual negotiations 
in the post evaluation period. 

The undersigned further certifies that they have personally examined and is are familiar with the 
information submitted in this/these Bid(s) and all attachments and appendices thereto, and based on 
reasonable investigation, including inquiry of the individuals responsible for obtaining the information, 
the submitted information is true, accurate, and complete to the best of the undersigned’s knowledge 
and belief.  
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The undersigned understands that a false statement or failure to disclose material information in the 
submitted Bid(s) may be punishable as a criminal offense under applicable law. The undersigned further 
certifies that its Bid(s) is/are on complete and accurate forms as provided without alteration of the text. 
The undersigned further understands and agrees to the provisions of this RFP related to confidential 
information, and consents to the limited exchange and sharing of confidential information related to the 
Bidder’s Bid(s) as described in this RFP. 

 

 
_______________________________________  
Bidder Company Name  
  

 

_______________________________________  
Signature of Bidder or  
Bidder’s Authorized Representative  
 
 
_______________________________________  
Print or Type Name of Signer 
 
 
_______________________________________  
Title of Signer 
 
 
_______________________________________  
Project Site Name(s)  
 
 
_______________________________________  
Date  
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Appendix E: Bid Attribute Forms 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application.  Opening this RFP document through a web browser may limit the ability to see the 
attached files. 
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Appendix F: Form Asset Purchase Agreement with EPC Exhibit 
Please see attached file. Attachments are viewable when this RFP document is opened in a desktop 
application.  Opening this RFP document through a web browser may limit the ability to see the 
attached files. 
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MUTUAL NONDISCLOSURE AGREEMENT 
 


This Mutual Nondisclosure Agreement (“Agreement”) is made by and between Oklahoma 
Gas and Electric Company (“OG&E”), its subsidiaries and affiliates, located at 321 N. Harvey, 
Oklahoma City, Oklahoma 73102 and ____________ (“______”), located at _______________.  
For purposes of this Agreement, both OG&E and _______ are in a position to have access to 
Confidential Information which will be disclosed from one party (“Disclosing Party”) to the other 
party (“Recipient”). This Agreement is effective as of the later of the two signatures set forth below 
(“Effective Date”). 


WHEREAS, each Disclosing Party possesses certain information which is either non-
public, confidential, or proprietary in nature (hereinafter referred to as “Confidential 
Information”); and 


WHEREAS, each Recipient is willing to receive disclosure of the Confidential Information 
pursuant to the terms of this Agreement for the purpose of ____________. 


THEREFORE, in consideration for the mutual undertakings of each Disclosing Party and 
each Recipient under this Agreement, the parties agree as follows: 


1. Definitions. 


As used in this Agreement, the term “Confidential Information” means all information, 
data and experience, whether of a legal, technical, business, engineering, operational or economic 
nature, not generally known to the public, proprietary in nature, or which would constitute a trade 
secret under the U.S. Uniform Trade Secrets Act, which is used, developed, or obtained pursuant 
to this Agreement and or supplied to or obtained by Recipient from Disclosing Party relating to 
business and/or research and development efforts, including without limitation, research, results 
of research, findings, products, proposals, formulas, test results, product development, discoveries, 
processes, designs, drawings, engineering studies, marketing reports, financial information, 
technical information, know-how, technology, prototypes, ideas, inventions, improvements, data, 
files, information relating to the supplier and customer identities and lists, accounting records, 
business and marketing plans, marketing reports, method of doing business, and all similar 
information, and all copies and tangible embodiments thereof (in whatever form or medium).   
Confidential Information may be either the property of Disclosing Party or information provided 
to Disclosing Party by a corporate affiliate of Disclosing Party or by a third party. 


As used in this Agreement, the term “Recipient” shall include the respective employees, 
officers, directors and Representatives of each Recipient, and all affiliates, subsidiaries, and related 
companies of each Recipient. 


As used in this Agreement, the term “Representatives” includes any third parties retained 
by a Recipient for the purpose of providing professional advice (including, without limitation, 
attorneys, accountants, consultants, bankers, and financial advisors), services (including, without 
limitation contractors and subcontractors), and/or for temporary administrative, clerical, or 
programming support. 
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As used in this Agreement, the term “Need to Know” means that the Confidential 
Information is essential for each Recipient or its Representatives to perform their responsibilities 
in connection with the purposes of this Agreement. 


 


2.  Exclusions.  Confidential Information does not include information that: (a) is or becomes 
available to the public through no breach of this Agreement; (b) was previously known by either 
Recipient without any obligation to hold it in confidence; (c) is received from a third party free to 
disclose such information without restriction; (d) is independently developed by either Recipient 
without use of Confidential Information of Disclosing Party; (e) is approved for release by written 
authorization of either Disclosing Party, but only to the extent of and subject to such conditions as 
may be imposed in such written authorizations; (f) is required by law or regulation to be disclosed, 
but only to the extent and for the purposes of such required disclosure as determined by an opinion 
of counsel; or (g) is disclosed in response to a valid order of a court or other governmental body 
of the United States or any of its political subdivisions, but only to the extent of and for the 
purposes of such order; provided, however, that each Recipient will first notify Disclosing Party 
of the order and permit Disclosing Party to seek a protective order or other appropriate remedy 
and/or waive compliance with the provisions of this Agreement. 
 
3.  Recipient's Obligations. 
 


A.  Each Recipient agrees that the Confidential Information is to be considered 
confidential and proprietary to Disclosing Party, and each Recipient shall hold, maintain and treat 
the same in confidence and trust, shall not disclose to any unauthorized entity or person, and shall 
not use the Confidential Information for any unauthorized purpose.  The Confidential Information 
can and will only be used for the purposes of the business, potential business discussions, and 
authorized purposes between each Disclosing Party and Recipient.  The Recipient: (i) will not use 
the Disclosing Party’s Confidential Information for any reason other than the purpose for which it 
was given; (ii) will not reverse engineer, disassemble, decompile, or design around Confidential 
Information without the Disclosing Party’s written consent; (iii) will not disclose, give access to, 
or distribute any of the Disclosing Party’s Confidential Information to any third party, except to 
the extent expressly authorized in writing by the Disclosing Party; and (iv) will take reasonable 
security precautions (which will be at least as protective as the precautions it takes to preserve its 
own Confidential Information of a similar nature) to keep the Disclosing Party’s Confidential 
Information confidential. The Confidential Information shall only be disclosed to each Recipient’s 
employees, officers, directors, or Representatives with a specific Need to Know.  Each Recipient 
will advise their respective employees, officers, directors or Representatives who gain access to 
Confidential Information of their obligations regarding the Confidential Information.  Each 
Recipient will not disclose, publish, or otherwise reveal any of the Confidential Information 
received from Disclosing Party to any other party whatsoever except with the specific prior written 
authorization of Disclosing Party.   
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B.  Confidential Information furnished in tangible form shall not be duplicated by 
either Recipient except for purposes of this Agreement.  Each Recipient shall, within twenty (20) 
days of a written request by Disclosing Party, return all Confidential Information received in 
written or tangible form, including copies, or reproductions or other media containing such 
Confidential Information, or, if so directed by Disclosing Party, destroy all such Confidential 
Information. Recipient shall also, within ten (10) days thereafter, certify in writing that it has 
satisfied all obligations with respect to destruction. 


 
4. Ownership of Confidential Information.  All Confidential Information (including copies 
thereof) shall remain the property of the Party so disclosing, and shall be returned to that Disclosing 
Party after the Recipient’s need for it has expired, or upon the request of that Disclosing Party, and 
in any event, upon termination of this Agreement.  
 
5. Term and Termination.  This Agreement shall terminate two (2) years from the Effective 
Date of this Agreement. This Agreement may be terminated at any earlier date by mutual written 
agreement of the parties.  However, the termination of this Agreement shall not relieve either party 
of the obligations imposed by this Agreement with respect to Confidential Information disclosed 
prior to the effective date of the termination of this Agreement and the provisions of Sections 3, 4, 
5, 6 and 9 of this Agreement shall survive the termination of this Agreement for a period of  five (5) 
years from the date of its termination,  provided that the obligations of the parties with respect to 
trade secrets shall continue for the maximum period allowable under applicable law. 
 
6.  No License or Warranty.  Nothing contained herein shall be construed as granting or 
conferring any patent, copyright, trademark, or other proprietary rights, by license or otherwise, in 
any Confidential Information disclosed hereunder.  With exception of the warranty contained 
herein, no other warranties of any kind are given for the Confidential Information disclosed under 
this Agreement.  Neither party makes and representation or warranty as to the accuracy or 
completeness of any of the Information that may be disclosed, furnished or otherwise made 
available hereunder, and each of the parties agrees that neither party shall have any liability to the 
other party or any of its Representatives resulting from any use of the Information of or disclosed 
by or on behalf of the other party.  Neither party shall have any obligation to the other party for 
any action such other party may take or refrain from taking based on or otherwise attributable to 
any information (whether or not constituting Information) disclosed, furnished or otherwise made 
available to such other party hereunder. 
 
7.  Governing Law and Equitable Relief.  This Agreement shall be governed and construed 
in accordance with the laws of the State of Oklahoma, and each Recipient consents to the exclusive 
jurisdiction of the state courts located therein for any dispute arising out of this Agreement.  Both 
parties agree that an impending or existing violation of any provision of this Agreement would 
cause such Disclosing Party irreparable injury for which it would have no adequate remedy at law, 
and that such Disclosing Party will be entitled to seek immediate injunctive relief prohibiting such 
violation without the posting of bond or other security, and/or seek specific performance of 
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Recipient’s obligations under this Agreement.  Such rights of each Disclosing Party are to be in 
addition to any remedies otherwise available to Disclosing Party at law or in equity. 
 
8. Final Agreement.  This Agreement constitutes the entire agreement between the parties 
with respect to Confidential Information disclosed or learned in connection this Agreement and 
supersedes all prior and contemporaneous agreements or commitments between the parties related 
or relating thereto, whether electronic, oral, or written. No waiver of any provision of this 
Agreement will be effective unless it is in writing and signed by the party making that waiver, and 
no such waiver will constitute a waiver of any other provisions or of the same provision on another 
occasion. This Agreement may not be modified except by a separate written agreement signed by 
duly authorized representatives of both parties. 
 
9. No Assignment.  This Agreement shall not be assigned by either party without the prior 
written consent of the other.  Any assignment in violation of this Section will be void.  This 
Agreement will be binding upon the parties and their respective successors and assigns. 
 
10. Intellectual Property; No Obligation.  The Disclosing Party retains all of its rights, title, 
and interest in and to its Confidential Information, including all intellectual property and 
proprietary rights therein. The disclosure of Confidential Information to the Receiving Party does 
not grant or convey any right or license in any intellectual property or proprietary rights. The 
parties understand that nothing in this Agreement (i) requires the disclosure of any Confidential 
Information; (ii) requires either party to proceed with any transaction or relationship; or (iii) 
precludes either party from entering into a transaction with a competitor of the other party. 
 
11. Enforceability and Severability.  If any provision of this Agreement is held to be 
unenforceable, then that provision is to be construed either by modifying it to the minimum extent 
necessary to make it enforceable (if permitted by law) or disregarding it (if not permitted by law), 
and the rest of this Agreement is to remain in effect as written. The Agreement, including all of 
the remaining terms, will remain in full force and effect as if such invalid or unenforceable term 
had never been included. For the convenience of the parties, this Agreement may be executed in 
several counterparts. Each such counterpart (when so executed) shall be deemed to be an original, 
but all such counterparts taken together shall constitute one and the same instrument. 
 
12. No Implied Waiver.  Either party’s failure to insist in any one or more instances upon 
strict performance by the other party of any of the terms of this Agreement shall not be construed 
as a waiver of any continuing or subsequent failure to perform or delay in performance of any term 
hereof. 
 
13. Authority.  Each party warrants that it has the authority to enter into this Agreement and 
to lawfully make the disclosures and other obligations contemplated hereunder. 
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14. Headings.  Headings used in this Agreement are provided for convenience only and shall 
not be used to construe meaning or intent. 
 
15. Notices.  All notices, requests, and consents under or authorized by this Agreement shall 
be in writing and sent via internationally recognized delivery service or certified United States 
mail to the applicable address set forth in the introductory clause above, and shall be deemed given 
five (5) business days after being sent. Either party may change its notice address by providing 
notice of such change pursuant to this Section. 
 
16. Compliance with Laws.  Both parties shall comply with all relevant obligations under 
local, state, federal law, including federal data protection legislation, in the performance of the 
terms and obligations of this Agreement.  
 


IN WITNESS WHEREOF, the parties, by their duly authorized representatives, have executed and 
delivered this Mutual Nondisclosure Agreement as of the Effective Date. 


   
    
    
    


OKLAHOMA GAS AND ELECTRIC  __________________________________  
COMPANY 
 
Name: _______________________________ Name: _____________________________ 
 
 
Signature:  ___________________________  Signature: __________________________ 
 
 
Title: ________________________________ Title: ______________________________ 
 
 
Date: ________________________________ Date: ______________________________ 
 






Sheet1

				OG&E Flexible Resource RFP Bid Summary Template (for bid opening)



				Template must be filled out for each unique Site						Dark "gold" cells have drop down lists



				Item #		Item Description		Data		Notes

				1		Bidder Identification Code		0		Drop Down List of OG&E issued ID code

				2		Site Identification Code		blank		Drop Down List for Site idenification

				3		Project State		blank		Drop Down List for State

				4		# of bids for this Site		blank		Drop Down List for number of bids



										0		0		0		0

		0		Bid 1		Bid Code (Company ID _ Site ID _ Bid #): 0_blank_1

		0		Unit Number as applicable		Generation Technology:
CT, RICE, Energy Storage, etc.		In-Service Date		Maximum Unit Capacity (Nameplate)		Energy Storage Battery Chemistry (if applicable)		Energy Storage MWh reflecting minimum 4-hour discharge duration (if applicable)		Bid Capacity Summary

				1												0

		ERROR:#REF!		2

		ERROR:#REF!		3														0

		ERROR:#REF!		4

				5

		ERROR:#REF!		6

				7

				8

				9

				Insert lines above this line if needed



										0		0		0		0

		0		Bid 2		Bid Code (Company ID _ Site ID _ Bid #): 0_blank_Bid 2

		0		Unit Number as applicable		Generation Technology:
CT, RICE, Energy Storage, etc.		In-Service Date		Maximum Unit Capacity (Nameplate)		Energy Storage Battery Chemistry (if applicable)		Energy Storage MWh reflecting minimum 4-hour discharge duration (if applicable)		Bid Capacity Summary

				1												0

		1		2

		1		3														0

		0		4

				5

		0		6

				7

				8

				9

				Insert lines above this line if needed



										0		0		0		0

		0		Bid 3		Bid Code (Company ID _ Site ID _ Bid #): 0_blank_Bid 3

		0		Unit Number as applicable		Generation Technology:
CT, RICE, Energy Storage, etc.		In-Service Date		Maximum Unit Capacity (Nameplate)		Energy Storage Battery Chemistry (if applicable)		Energy Storage MWh reflecting minimum 4-hour discharge duration (if applicable)		Bid Capacity Summary

				1												0

		1		2

		1		3														0

		0		4

				5

		0		6

				7

				8

				9

				Insert lines above this line if needed



										0		0		0		0

		0		Bid 4		Bid Code (Company ID _ Site ID _ Bid #): 0_blank_Bid 4

		0		Unit Number as applicable		Generation Technology:
CT, RICE, Energy Storage, etc.		In-Service Date		Maximum Unit Capacity (Nameplate)		Energy Storage Battery Chemistry (if applicable)		Energy Storage MWh reflecting minimum 4-hour discharge duration (if applicable)		Bid Capacity Summary

				1												0

		1		2

		1		3														0

		0		4

				5

		0		6

				7

				8

				9

				Insert lines above this line if needed








Guidelines and Instructions





				2022 OG&E Flexible Resource RFP

				Guidelines and Instructions

				RFP Form Data





						In addition to the bid document submission, the completed RFP forms, narrative responses, agreement redlines, and required additional attachments will comprise a complete Bid. 

Required data forms are included as separate worksheets of this workbook. The contents of each form and any special instructions for completing the form are described within each worksheet. All capacity data are in MWAC, unless otherwise specified.

If additional space is needed to elaborate on information requested on any form, please attach additional sheets with the heading “Form __ Question __ - Additional Information.”

If certain information is requested that does not apply to the Bid, the Bidder must indicate that the information is not applicable. If appropriate, the Bidder should explain why the information is not applicable.

Bidders must submit electronic copies of this worksheet (and all forms contained herein) in native Microsoft Excel format. In addition, Bidders may choose to submit an Adobe PDF version of the same. OG&E will only evaluate the Microsoft Excel form, unless Excel information is unclear. 
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Form A





				2022 OG&E Flexible Resource RFP

				Form A

				Bidder Contact Information



						Bidder Name

						Site Name

						Bidder Identification Code

						Site Identification Code

						Number of Bids at Site

												(up to four (4) Bids may be submitted per Site)



						Contact Information for Bidder

						Name

						Mailing Address



						Courier Address
(If Different)



						Telephone Number

						E-mail Address







						Alternate Contact (Optional)

						Name

						Mailing Address



						Courier Address
(If Different)



						Telephone Number

						E-mail Address
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Form B





				2022 OG&E Flexible Resource RFP

				Form B

				Project Description

						Bidder Name						0.0

						Site Name						0.0

						Bidder Identification Code						0.0

						Site Identification Code						0.0

						Bid # (1 through 4)						1				If submitting multiple Bids for the same Site, please complete separate copies of this form for 

												each. If submitting a Package Bid, please provide specifications for each tranche on separate forms using the same Bid #; a Package Bid will be counted as one Bid per Site.

						Description:

						This form requests information regarding the proposed Project for the purpose of evaluating the overall impact of the Generation Facility on the OG&E system and OG&E's cost of serving customers. If data are excluded, the evaluators may at their option elect to utilize generic characteristics consistent with the proposed Project type or, if the information should be known by the Bidder, reject the Bid as non-responsive. Some information requested may not be known by the Bidder at this time; Bidder is expected to respond to each question to the extent such information is known or can be reasonably obtained. For information not relevant due to the technology type or other characteristics of the Generation Facility, please mark as "NA," unless otherwise instructed. 
Please also see RFP document for Additional Required Attachments.

















						1)  		Project Name (if different than Site Name)



						2)  		Project Location (street address, city, state, county)







						3)		Project Location (latitude, longitude)





						4)		Generation Technology(ies)

								Provide a general description of the proposed generation technology (e.g., simple cycle, energy storage) including environmental control equipment where applicable. If retrofit or repowering, describe the proposed modification in detail within the proposal narrative.









						5)		Capacity Rating												Conventional				Energy Storage				Total Project

								Nameplate Capacity Per Unit (MWAC)

								Expected Summer Accredited Capacity Per Unit (MWAC)

								Expected Winter Accredited Capacity Per Unit (MWAC)

								Number of Generating Units

								Total Nameplate Power Capacity (MWAC)												- 0				- 0				- 0

								Total Storage Energy Capacity (MWH)





						6)		Proposed Commercial Operation Date

																				No later than May 1, 2027



						7)		Transmission Interconnection and Site Information

								Identify Applicable Section of SPP OATT Attachment V

								SPP Queue Generation Interconnection Number (if applicable)

								Existing or New Substation or Switchyard

								Point of Interconnection (POI) SPP Node Name and Number

								POI County Name and the Section, Township and Range 

								Interconnection Voltage (kV)

								Current Project Queue Status (specify on line below if "Other")

																				Specify "Other" (if applicable):

								Expected Interconnection Study Completion Date

								Project Site Land Ownership

								Project Site Property Size (Acres)

								Interconnection Rights-of-Way

								Start Date for Interconnection Test Energy



						8)		Generation Facility Fuel Type and Transportation 

								Describe primary and secondary fuels, if applicable.

								Primary Fuel:												Secondary Fuel:

								Transportation:												Transportation:
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Form C 





				2022 OG&E Flexible Resource RFP

				Form C 

				Generation Facility Technical Description

						Bidder Name								0

						Project Name								0

						Description:

						This Form requests information regarding the proposed facility(ies) for purpose of evaluating the overall impact of the facility(ies) on the system and OGE cost of serving customers. If the Proposal consists of more than one generating unit with different operating characteristics, the Bidder should provide applicable information for each unit. If data is excluded, the evaluators may at their option elect to utilize generic characteristics consistent with the proposed capacity type or, if the information should be known by the Bidder, reject the bid as non-responsive.  Some information requested may not be known by the Bidder at this time; Bidder is expected to respond to each question to the extent such information is known or can be reasonably obtained. For information not relevant due to the technology type of the facility, please mark as "NA."















						1		)		Project /Generation Facility Name:  



						2		)		Generation Technology:

										Describe the number and type of proposed generator units:







										Configuration of generation equipment, i.e., CTs, RICE, Energy Storage, etc.:







										Generation equipment model numbers, vendors, manufacturers, (inclusive of BESS and inverter technology) etc.:  







						3		)		Expected Annual Forced Outage / Unplanned Maintenance Rate (%):

										Description: This rate should include only forced outages and unplanned maintenance, not planned maintenance. Attachment name should include the Bidder and Generation Facility name and indicate "Form C Q3".



						4		)		Expected Average Annual Maintenance Requirements Days / Year:

										On-peak Months (June, July, August, September):

										Off-peak Months:

										(additionally, an annual operation and maintenance plan is required as per the RFP.)



						5		)		For non-storage facilities, state the target equivalent availability factor and the projected capacity factor. Describe performance guarantees for facility operation.   



















						6		)		Describe any circumstances under which the Facility output will be limited on a predictable basis such as maintenance, etc.









						7		)		Heat Rate

										Where applicable, please provide average and incremental heat rates for the Facility, higher heating value for the primary fuel specified or anticipated fuel blend.  Additionally, heat rate curves by season should be provided for all thermal resources.





																		Average Heat Rate (BTU/kWh)						Incremental Heat Rate (BTU/kWh)

										Minimum Operating Level

										50% of net capability

										75% of net capability

										100% of net capability



						8		)		Minimum On-line Time

										Include the minimum time between the generator breaker closing and re-opening in hours



						9		)		Minimum Downtime

										Include the minimum time the generator needs to be off-line prior to restarting in hours



						10		)		Start Time - (unit has been off-line for six hours)

										Include the time it takes for the unit to start, close breaker and reach minimum load



						11		)		Start Time - (unit has been off-line for 12 hours)

										Include the time it takes for the unit to start, close breaker and reach minimum load



						12		)		Start Time  - (unit has been off-line for 3 days)



						13		)		Start-up Limits (# of starts per day/week/month/year)



						14		)		Start-up Fuel



						15		)		Start-up Costs ($ per start)



						16		)		AGC Ramp Rate

										Include the rate at which the unit responds to frequency changes while on control (MW/minute)



						17		)		Normal Ramp Rate

										Include the rate at which the unit can increase output while on manual control (MW/minute)



						18		)		Emergency Ramp Rate

										Include the rate at which the unit can increase output only for emergency situations (MW/minute)



						19		)		Ten-minute Start Capability  								Yes				No

										If yes, achievable unit loading 10 minutes after synchronizing to system



						20		)		Black Start Capability								Yes				No



						21		)		Provide reactive power capability curve (include as Excel attachment or additional sheet within this file. Attachment name should include the Bidder and Facility name and indicate "Form C Q21.")



						22		)		Provide maximum reactive power productive and absortive capability.  



						23		)		For bids including storage capabilities, please include:

										Chemistry of Battery Pack

										Manufacturer and Model of Battery Pack

										Manufacturer and Model of Battery (or other Storage) Management System

										Manufacturer and Model of Power Conversion System

										Country(ies) of Manufacture

										Total Power Capacity (MW)

										Total Energy Capacity (MWh)

										Storage Duration (hours): note must be a minimum of 4 for this RFP

										Round Trip Efficiency, including losses from auxiliary loads (%)

										Maximum Depth of Discharge (%)

										C-rate (xC)

										Guaranteed Power Capacity in year 1 of operation (MW)

										Cycle Life, assuming one daily charge/discharge cycle to maximum depth of discharge

										(years to one decimal place)

										Charging from Grid Allowed (Yes/No)







						Additionally, Bidder should provide the following Narrative Content within their Bids

						1		)		Describe the performance history of major components such as turbines, generators, modules, inverters, etc.



						2		)		Describe any unique benefits or value associated with the proposed technology as compared to other technologies in its class.



						3		)		Provide any other relevant information about the proposed technology.
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Form D





				2022 OG&E Flexible Resource RFP

				Form D

				Operational Information - Expected Availability Profile



						Bidder Name						0.0

						Bid Code						0_0_1

						Description:

						The adjustment factors in each contract month will be applied to capture all expected changes in monthly availability for variations associated with scheduled maintenance, degradation, or other changes in output. 





						IMPORTANT: These factors are for specific months and years. The first entry must coincide with the commercial operation date.

				MONTHLY AVAILABILITY AS PROPORTION OF EXPECTED PRODUCTION

						Enter factors in decimal format, where 1 equals no adjustment (e.g., a decrease of 2% should be entered as 0.98)

						Calendar Year		Jan		Feb		Mar		Apr		May		Jun		Jul		Aug		Sep		Oct		Nov		Dec

						Year 1

						Year 2

						Year 3

						Year 4

						Year 5

						Year 6

						Year 7

						Year 8

						Year 9

						Year 10

						Year 11

						Year 12

						Year 13

						Year 14

						Year 15

						Year 16

						Year 17

						Year 18

						Year 19

						Year 20

						Year 21

						Year 22

						Year 23

						Year 24

						Year 25

						Year 26

						Year 27

						Year 28

						Year 29

						Year 30

						Year 31
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Form E





				2022 OG&E Flexible Resource RFP

				Form E

				Expected Annual Data for Cost, Performance, and Permitting



						Bidder Name		0.0

						Bid Code		0_0_1

						Description:

						Please provide information, as pertinent to your Project. Units of measure are provided in parentheses in each column heading. If a category (column) of information or annual row does not pertain to your Project, please leave it blank.  Projects will be evaluated on the level, reasonableness, and precision of these operational factors. Moreover, the data on this form may be used to support the computer simulation exercise in the price (quantitative) evaluation.  All monetary values provided should reflect nominal dollars, assuming an annual 2% rate of price inflation.







						IMPORTANT: These factors are for specific years. The first entry must coincide with the commercial operation date.



						Commercial Operation Year		Non-Fuel Variable O&M Cost ($/MWh)		Annual Fixed O&M Cost ($/MWAC)		Annual Electricity Output Degradation, if any (%)		Planned Maintenance Outage Time (Hours)		Expected Capital Expenses ($)		Annual Planned Permitted Energy, authorized by bidder's permits (MWh)		Variable O&M Cost for Energy Storage System, if any ($/MWh)		Annual Fixed O&M Cost for Energy Storage System, expressed in relation to power capacity ($/MWAC)		Annual Energy Storage Output Degradation, if any (%)		Planned Maintenance Outage Time for Energy Storage System (Hours)		Other Expenses for Energy Storage System, including Capacity Augmentation ($)

						Year 1

						Year 2

						Year 3

						Year 4

						Year 5

						Year 6

						Year 7

						Year 8

						Year 9

						Year 10

						Year 11

						Year 12

						Year 13

						Year 14

						Year 15

						Year 16

						Year 17

						Year 18

						Year 19

						Year 20

						Year 21

						Year 22

						Year 23

						Year 24

						Year 25

						Year 26

						Year 27

						Year 28

						Year 29

						Year 30

						Year 31
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Form F





				2022 OG&E Flexible Resource RFP

				Form F

				Critical Path Schedule 

						Bidder Name				0.0

						Bid Code				0_0_1



						(1) Please provide the date by which each of the following milestones will be achieved for proposed Project:



						(i) Receipt of all Permits necessary to construct and operate the Generation Facility in final form

								Date:



						(ii) Acquisition of all required real property rights necessary for construction and operation of the Generation Facility and interconnection of the Generation Facility to the SPP grid



								Date:



						(iii) Demonstration of the financial capability (whether through third party financing to Bidder or Bidder’s own financial assets) to proceed with the development and construction of the Generation Facility, including, as applicable, Bidder’s financial obligations with respect to interconnection of the Generation Facility to the transmission network and construction of any required network upgrades









								Date:



						(iv) Issuance of a full notice to proceed by Bidder to its general contractor and commencement of construction of the Generation Facility



								Date:



						(2) Bidder’s Critical Milestones for Project



						Part 1a) Construction Permits								Part 1b) Operating Permits



















































						Part 2) Real Estate Rights
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Form G





				2022 OG&E Flexible Resource RFP

						Form G

						Financing Information





						Bidder Name						0.0

						Bid Code						0_0_1



								1)		Bidder Legal Name:



								2)		Bidder Physical Address:





								3)		Financial/Credit Contact Person:  

										    Position Title:

										    Telephone Number:

										    E-mail Address:



								4)		Bidder Federal Tax Identification Number: 



								5)		Bidder Dun & Bradstreet Identification Number:



								6)		Bidder is (check all that apply):

										a.      Corporation

										b.      Partnership

										c.      Joint Venture

										d.      Sole Proprietorship

										e.      Limited Liability Company

										f.       Limited Liability Partnership

										g.      Other (provide or attach description)



								7)		Indicate if the bidder intends to use a guarantor. If yes, provide legal name of the guarantor.







								8)		If applicable, guarantor’s Dun & Bradstreet Identification Number:



								9)		Bidder Credit Rating Information:

												Issuer Rating		Senior Unsecured Rating		Short-Term Rating

										S&P

										Moody’s

										Fitch



								10)		If Applicable, Guarantor Credit Rating Information: 

												Issuer Rating		Senior Unsecured Rating		Short-Term Rating

										S&P

										Moody’s

										Fitch



								11)		Identify the primary financing sources for the pre-construction phase of the Project

										Common Equity:												%

										Preferred Equity:												%

										Debt:												%



								12)		Identify the primary financing sources for the construction phase of the Project

										Common Equity:												%

										Preferred Equity:												%

										Debt:												%



								13)		If applicable, does the energy storage portion of the proposed Generation Facility qualify for the ITC?

										If yes, provide the expected ITC percentage (of eligible capital costs)

										If yes, also provide the expected dollar amount of the ITC
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Form H





				2022 OG&E Flexible Resource RFP

				Form H

				Bid Pricing



						Bidder Name						0.0

						Bid Code						0_0_1

						Cells that are not applicable in this form may be left blank. Otherwise, please insert values within the boxes below.



																				Value		Date Due		Escalation Period

						1)		Total OG&E Acquisition Price ($) and Date



						2)		Land Lease and/or Royalty Costs to be Assumed by OG&E (if applicable)

										Land Lease Costs (Fixed $ per Month)

										Land Lease Costs ($ per Acre per Month)

										Land Lease Costs ($/MWh)

										Royalty Payments (% of Project Revenue)

										Annual Land Lease or Royalty Escalation Rate, after year 1 of operation (%)

										Duration that Land Lease or Royalty Payments must be Made (Years)



						3)		Land Purchase Cost ($) (if applicable)

										Is Purchase Price included in Total Acquisition Price?



						4)		Tax Agreements

								Known Payment-in-lieu-of-taxes (PILOT), Tax Abatement Agreement, or Grant?

								If Applicable, Description of Tax Agreement



						5)		Auxiliary Services Electrical Energy Costs as Estimated by Bidder to be Assumed by OG&E (if applicable)

								Auxiliary Services ($ per Month)

								Duration that Costs must be Paid (Years)



						6)		Interconnection Costs (if applicable)

								Network Upgrade Costs as Lump Sum ($)

										Are Network Upgrade Costs included in Total OG&E Acquisition Price above?

								New facilities and Interconnection Costs as Lump Sum ($)

										Are new facilities and Interconnection Costs included in Total OG&E Acquisition Price above?



						7)		Any Other Costs to be Assumed by OG&E (if applicable)

								Any Other Costs Not Enumerated Above ($ per Month)

								Duration that Costs must be Paid (Years)

								Description of Costs



						8)		Other

								Other Cost Comments, if any
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Form I





				2022 OG&E Flexible Resource RFP

				Form I

				Fuel Plan (where applicable)

						Bidder Name						0.0

						Bid Code						0_0_1



						1)		Provide the following fuel specifications:

								Fuel Type												Sulfur Content

								Heat Content												Ash Content

								Moisture Content												Ash Fusion Temp.



						2)		Indicate the gas delivery pressure required at each of the following points.

										plant burner tip pressure:								psig

										gas interconnection point:								minimum psig

										gas interconnection point:								maximum psig



						3) 		Fuel Delivery Point:



						4)		Identify the pressure guaranteed by the interconnecting pipeline at the fuel delivery point.

																		psig



						5)		Indicate the maximum daily and hourly gas consumption at the proposed plant 

								and the amounts required on a firm a basis:														Summer				Winter

								Maximum Daily Consumption (MMBtu/day)

								Maximum Hourly Consumption (MMBtu/day)



						6)		Maximum hydrogen capability as a % of fuel as proposed



						7) 		Expected incremental capital, variable and fixed O&M to add hydrogen capability.

										Capital (000$)				VOM ($/MWh)						FOM ($/kW per year)

								10%:

								25%:

								50%:

								75%:



						8)		If applicable to a bidder system, “Fuel Oil Storage Facilities” tank size in gallons.





						9)		Type/grade of back-up liquid fuel





								In addition, Bidder's narrative response should include answers to the following questions related to the fuel plan.

						1)		Describe the type(s) and source(s) of the primary fuel.

						2)		Describe the type(s) and source(s) of any secondary fuels, including back-up fuel. 

						3)		For each fuel proposed, provide the following information: 

								§   Expected consumption on a daily and annual basis

								§   Expected maximum instantaneous usage

								§   An estimate of the expected percentage provided by each fuel

								§   Any applicable fuel limits (volume / timing)

								§   The expected period in which each fuel will be provided (months)

								§   For exisitng facilities, the percentage of spot or contract volume for each fuel

								§   For exisitng facilities, the share of contract volumes for contracts of greater than 5 years

						4)		For gas-fired facilities, identify the pipeline to which the proposed facility would interconnect.

						5)		Indicate if transportation service is able to be provided via existing capacity or if new capacity is required to provide such service. In the event new capacity is required, Bidder shall provide all relevant information relative to the proposed capacity arrangement in sufficient detail to allow the Proposal’s feasibility to be evaluated. 







						6)		Describe the gas interconnection facilities that will be needed including the size, length, and location of the lateral interconnection and fuel delivery point (attach a USGS-based map showing the gas pipeline delivery point, the location of any lateral lines, compressors and meters.)





						7)		Please indicate the total assumed capital costs for all gas facilities that are estimated. 

						8)		Provide a description of the available sources of fuel supply for the facility, and list the names of the proposed fuel suppliers. 



						9)		Provide all pricing arrangements, tariffs and/or pricing assumptions for all separate transportation segments. Explain the basis for the transportation price assumptions. 



						10)		Provide copies of the possible fuel supplier's annual reports, marketing and financial information that illustrate the financial and market strength of the supplier and its experience in supplying fuel to power facilities. 

						11)		List any gas quality restrictions and indicate if the required delivery pipelines have acceptable gas quality.



						12)		If secondary on-site fuel storage is proposed, describe the fuel type, including quality specifications, quantity, and maximum number of full-load run hours on secondary fuel.
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Form J





				2022 OG&E Flexible Resource RFP

						Form J

						Environmental Impact – Air Emissions

						Bidder Name				0.0

						Bid Code				0_0_1

						Description:

						Please provide the following emission rate information for proposed generator(s), if applicable.







						Emission Rates on Primary Fuel

																				Base Capacity (lb/MMBtu)





						Oxides of Sulfur

						Oxides of Nitrogen

						Carbon Dioxide

						Carbon Monoxide

						Volatile Organic Compounds

						Particulate Matter  - PM10

						Particulate Matter  - PM2.5

								Lead

								Mercury



						Maximum NOx emission rate (in parts per million):



						Maximum CO emission rate (in parts per million):



						Maximum permitted/permittable annual capacity factor (%):





						Emission Rates on Secondary Fuel (if applicable)

																				Base Capacity (lb./MMBtu)





						Oxides of Sulfur

						Oxides of Nitrogen

						Mercury

						Carbon Dioxide

						Carbon Monoxide

						Volatile Organic Compounds

						Particulate Matter
(including PM and PM10)



						Maximum NOx emission rate (in parts per million):



						Maximum CO emission rate (in parts per million):



						Maximum permitted/permittable annual capacity factor (%):





						Bidders may provide supplemental comments regarding their plans to minimize environmental impact within their bid response document.
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Data Validations



						Data Validation:



						Solar PV

						Solar PV + Battery Storage

						Data Validation:



						May-23

						May-25

						Data Validation:		Existing		Existing		New

						Data Validation:		IA FULLY EXECUTED/ON SCHEDULE		DISIS STAGE		FACILITY STUDY STAGE		IA PENDING		OTHER

						Data Validation:		Secured		Under Option		Other





































































						Data Validation:		Yes		No
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ASSET PURCHASE AGREEMENT 


THIS ASSET PURCHASE AGREEMENT (the “Agreement”), dated as of [•] (the 


“Execution Date”), is made and entered into by and between Oklahoma Gas and Electric Company, 


a [•] (“Buyer”), on the one hand, and [•] (“Seller”), on the other hand.  


RECITALS 


WHEREAS, Seller is developing a battery energy storage system with an 


approximate capacity of [•], to be constructed after Closing by Contractor pursuant to the EPC 


Contract in [•], [•] and known as [•] (together with the Project Assets, the “Project”); and 


WHEREAS, on the Closing Date, (a) Seller desires to sell, and Buyer desires to 


purchase the Project Assets, and Buyer desires to assume, and Seller desires to assign, the Assumed 


Liabilities, in each case on the terms and subject to the conditions set forth herein and (b) Buyer 


desires that Owner engages an Affiliate of Seller, the Contractor, to construct the Project on the 


terms and subject to the conditions set forth in the EPC Contract. 


NOW, THEREFORE, in consideration of the mutual agreements, covenants, 


representations and warranties set forth herein, and intending to be legally bound hereby, the 


Parties agree as follows: 


ARTICLE I 


 


DEFINITIONS 


Section 1.1 Definitions.  The following capitalized terms shall have the 


respective meanings set forth below: “Accounting Standards Codification” means the “FASB 


Accounting Standards Codification” and “Accounting Standards Updates” issued by the Financial 


Accounting Standards Board. 


“Actual Prorated Amount” has the meaning set forth in Section 3.6(d). 


“Affected System” has the meaning set forth in SPP Tariff Attachment V. 


“Affected System Operator” has the meaning set forth in SPP Tariff Attachment V.  


“Affiliate” means, with respect to any specified Person, any other Person that directly or 


indirectly, through one or more intermediaries, controls, is controlled by, or is under common 


control with, such first Person.  For purposes of this definition, control of a Person means the 


power, direct or indirect, to direct or cause the direction of the management and policies of such 


Person whether through ownership of voting securities or ownership interests, by contract or 


otherwise, and specifically with respect to a corporation, partnership or limited liability company, 


includes direct or indirect ownership of more than fifty percent (50%) of the voting securities in 


such corporation or of the voting interest in a partnership or limited liability company or the power, 


direct or indirect, to elect or appoint a majority of the directors or managers, as applicable, of such 


corporation, partnership or limited liability company.   
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“Affiliate Arrangement” has the meaning set forth in Section 4.21. 


“Aggregate Consideration” means the sum of the Purchase Price plus the costs and 


expenses to be incurred or paid by Buyer under the EPC Contract. 


“Agreement” has the meaning set forth in the Preamble. 


“Ancillary Agreements” means the Parent Guaranty, the Deeds, each Bill of Sale and 


Assignment, each Real Property Assignment Agreement, the EPC Contract, the Contractor Parent 


Guaranty, and each other document, certificate, agreement or other instrument executed and 


delivered by the Parties pursuant hereto. 


“Assigned Contracts” has the meaning set forth in Section 3.1(c). 


“Assumed Liabilities” has the meaning set forth in Section 3.3. 


“Base Purchase Price” has the meaning set forth in Section 3.5(a). 


“Benefit Plan” has the meaning set forth in Section 4.17(b). 


“BESS GIA” means that certain Generator Interconnection Agreement entered into by and 


among SPP, the Interconnecting Utility, and Seller. 


“BESS Queue Position” has the meaning set forth in Section 2.4(a). 


“Bill of Sale and Assignment” has the meaning set forth in Section 3.8(b). 


“Books and Records” means books, records, files, documents, Contracts, Tax Returns, 


instruments, papers, correspondence, journals, deeds, licenses, lists of contractors and 


subcontractors, computer files and programs (other than Seller’s or any of its Affiliates’ enterprise-


wide computer programs), construction reports, purchase orders, certificates of title, rent rolls, 


financial statements, real estate financial statements, accounting records, third-party reports related 


to the Real Property, access or security codes, safety and maintenance manuals, incident reports, 


injury reports, engineering design plans, warranties, drawings, specifications, test reports, quality 


documentation and reports, hazardous waste disposal records, surveys, and any other books and 


records, in each case, in all formats in which they are reasonably and practically available, 


including original and electronic versions, where applicable, in each case, in the possession or 


control of Seller or any of its Affiliates and to the extent relating to the Project or the Assumed 


Liabilities. 


“Business Day” means any day, other than Saturday, Sunday or any other day on which 


commercial banks located in the State of Oklahoma or the State of Arkansas are required by 


applicable Law to be closed. 


“Buyer” has the meaning set forth in the Preamble.  


“Buyer Closing Certificate” has the meaning set forth in Section 3.9(g). 
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“Buyer Conditions Precedent” has the meaning set forth in Section 7.1. 


“Buyer Fundamental Representations” means the representations and warranties set forth 


in Sections 5.1 (Organization and Existence), 5.2 (Authorization), and 5.7 (Brokers). 


“Cap” has the meaning set forth in Section 9.2(b)(ii). 


“Change of Control” means that Parent Guarantor and Seller shall cease to be under 


common Control. 


“Claim” means any demand, complaint, claim, action, legal proceeding (whether at law or 


in equity), investigation, request for information, arbitration, hearing, audit or suit commenced, 


brought, conducted, or heard by or before, or otherwise involving, any Governmental Entity. 


“Claim Notice” has the meaning set forth in Section 9.4(a). 


“Closing” has the meaning set forth in Section 3.7. 


“Closing Date” has the meaning set forth in Section 3.7. 


“Code” means the Internal Revenue Code of 1986, as amended. 


[“Commission Approvals” means the [CPCN] and other approvals of the [OCC/APSC] to 


be obtained by Buyer authorizing Buyer to acquire, construct, and operate the Project Assets and 


the Project.]2 


“Condemnation” means any condemnation, appropriation or other taking of (including by 


eminent domain) any Project Assets by a Governmental Entity. 


“Confidential Information” has the meaning set forth in Section 6.5(a). 


“Confidentiality Agreement” means that Confidentiality Agreement, dated as of [•], by and 


among [•] and [•].  


“Consent” means consents, authorizations, approvals, releases, waivers, clearances, 


permits, grants, franchises, concessions, licenses, exemptions or orders of, registrations, 


certifications, declarations or filings with, or reports or notices to, any Person, including any 


Governmental Entity, and any similar agreements or approvals. 


“Contract” means any contract, lease, sublease, use or occupancy agreement, license (other 


than a Permit), evidence of indebtedness, mortgage, indenture, purchase order, binding bid, letter 


of credit, security agreement, undertaking or other agreement that is legally binding. 


“Contract Consent” has the meaning set forth in Section 6.3(a). 


 
2 Note to Draft:  Commission approvals are dependent upon project and location.   
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“Contractor” means [Seller/Seller Affiliate], as Contractor under the EPC Contract. 


“Contractor Parent Guaranty” means the Contractor Parent Guaranty to be issued on the 


Closing Date by Parent Guarantor in favor of Buyer, in the form attached as an Exhibit to the EPC 


Contract. 


“Contractor Permit” means those Permits identified in the “Contractor under EPC” column 


of Schedule A to Exhibit 1. 


“Contract Price” has the meaning set forth in the EPC Contract. 


“Control” means the possession, directly or indirectly, of the power to direct or cause the 


direction of the management or policies of a Person, whether through the ownership of voting 


securities, by contract or otherwise. 


“Counterparty” has the meaning set forth in Section 6.3(a). 


“Credit Support” means any letters of credit, guarantees, deposits (including study 


deposits), bonds, or other financial security arrangements, or credit support arrangements. 


“Critical Development Work” means the Development Work identified as “Critical 


Development Work” on Exhibit 1.   


“Damages” means any and all injuries, Liabilities, losses, damages, judgments, fines, 


interest, Taxes, penalties, deficiencies, costs, expenses, including the reasonable and documented 


fees and disbursements of counsel and experts (including attorneys and paralegals, whether at the 


pre-trial, trial, or appellate level, or in arbitration) and all amounts reasonably paid in investigation, 


defense, or settlement of any of the foregoing, in each case, excluding any Non-Reimbursable 


Damages.  


“Data Site” means the electronic data site established and maintained by Seller or its 


Affiliates in connection with the Transactions at [ • ]. 


“Deductible” has the meaning set forth in Section 9.2(b)(i). 


“Deed” means the special warranty deed by which the owned Real Property Interests shall 


be conveyed by Seller to Buyer, substantially in the forms attached hereto as Exhibit 5. 


“Development Work” means the Critical Development Work and the Other Development 


Work. 


“Disclosing Party” has the meaning set forth in Section 6.5(a). 


“Disclosure Schedules” means the schedules to (a) the representations and warranties of 


Seller provided pursuant to Article IV and (b) the representations and warranties of Buyer provided 


pursuant to Article V.  


“Distribution Upgrades” has the meaning set forth in SPP Tariff Attachment V. 
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“Dollars” or “$” means the lawful currency of the United States of America.  


“Environmental Attributes” means all environmental air quality credits, green credits, 


carbon credits, emissions reduction credits, certificates, tags, offsets, allowances, or similar 


products or rights, howsoever entitled, (a) resulting from the avoidance of the emission of any gas, 


chemical, or other substance, including mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, 


carbon monoxide, particulate matter or similar pollutants or contaminants of air, water, or soil, and 


(b) attributable to the generation, purchase, sale or use of renewable energy or use of renewable 


generation technologies by the Project, or otherwise attributable to the Project. 


“Environmental Consultant” means [__________] or such other Person as is acceptable to 


Buyer in its reasonable discretion. 


“Environmental Law” means any applicable Law relating to (a) the protection, 


preservation, restoration, or remediation of the environment (including air, surface water, 


groundwater, drinking water supply, surface land, subsurface land, plant and animal life or any 


other natural resource), (b) the protection of human health (as it relates to exposure to Hazardous 


Substances), (c) the treatment, storage, handling or disposal of Hazardous Substances, or (d) the 


prevention of pollution. 


“Environmental Permits” has the meaning set forth in Section 4.13(b). 


“EPC Contract” means the Engineering, Procurement and Construction Contract, to be 


executed and delivered on the Closing Date, by and between Owner and Contractor, substantially 


in the form attached hereto as Exhibit 7. 


“ERISA” has the meaning set forth in Section 4.17(b). 


“Estimated Prorated Adjustment Amount” has the meaning set forth in Section 3.6(c). 


“Estimated Prorated Amount” has the meaning set forth in Section 3.6(c). 


“Excluded Assets” has the meaning set forth in Section 3.2. 


“Excluded Liabilities” has the meaning set forth in Section 3.4. 


“Execution Date” has the meaning set forth in the Preamble. 


“Extension Period” has the meaning set forth in Section 10.1(a). 


“FCA” has the meaning set forth in Section 4.11(a)(ii). 


“FERC” means the Federal Energy Regulatory Commission and any successor thereto. 


“GAAP” means generally accepted accounting principles in the United States of America 


consistently applied. 


“Good Utility Practice” means any of the practices, methods, standards, procedures and 


acts that, at the time of performance of a Party’s obligations under this Agreement, are commonly 
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engaged in or approved by Persons performing similar acts in the battery energy storage system 


industry in the United States with respect to the development or ownership of battery energy 


storage systems of similar type and size as the Project during the relevant time period, or any of 


the practices, methods, and acts which, in the exercise of reasonable judgment in light of the facts 


known at the time the decision is made, would have been reasonably expected to accomplish the 


desired result in a manner consistent with commercially reasonable business practices and 


applicable Law.  “Good Utility Practice” does not mean the optimum practice, method, or act to 


the exclusion of all others, but rather means an acceptable range of  practices, methods, or acts 


generally accepted by the battery energy storage system industry in the United States during the 


relevant time period that meet the requirements of the preceding sentence. 


“Governmental Entity” means any court, tribunal, arbitrator, authority, agency, 


commission, regulatory body, legislative body, official or other instrumentality of the United 


States or any foreign, state, county, city or other political subdivision or similar governing entity, 


and including any governmental or quasi-governmental body administering, regulating or having 


general oversight over electric reliability or gas, electricity, power markets.    


“Hazardous Substance” means any substance or material listed, defined, designated, or 


classified as a pollutant, contaminant, hazardous substance, toxic substance, hazardous waste or 


words of similar import under any Environmental Law, including, petroleum or petroleum 


products, polychlorinated biphenyls, and friable asbestos. 


“Income Tax” means any Tax imposed on net income or profits, including all net income, 


profits, earnings, capital gain, gross receipts, excess profits or any other similar Tax imposed by a 


Taxing Authority, including any related interest, fine or penalties. 


“Indebtedness” means, without duplication, (a) any indebtedness for borrowed money, 


together with all accrued interest and fees associated therewith, (b) any indebtedness evidenced by 


any note, bond, debenture or other debt security, together with all accrued interest and fees 


associated therewith, (c) any commitment by which a Person assures a creditor against loss 


(including all obligations of such Person to reimburse any bank or other Person in respect of 


amounts paid or advanced under a letter of credit or other instrument), (d) any liabilities or other 


obligations associated with interest rate securities or other derivative instruments, including 


interest rate swaps and any other instruments used to manage exposure to fluctuations in interest 


rates, (e) any liability for the payment of money relating to a lease that is required to be capitalized 


in accordance with GAAP, (f) any liability for the deferred purchase price of property or services 


(other than trade payables), (g) any obligations for amounts drawn under acceptance, letters of 


credit or similar facilities, and (h) guarantees with respect to any indebtedness of the types 


specified in the preceding clauses (a)-(g). 


“Indemnified Buyer Parties” has the meaning set forth in Section 9.2(a).  


“Indemnified Buyer Party” has the meaning set forth in Section 9.2(a).  


“Indemnified Party” has the meaning set forth in Section 9.4(a).  


“Indemnified Seller Parties” has the meaning set forth in Section 9.3(a).  
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“Indemnified Seller Party” has the meaning set forth in Section 9.3(a).  


“Indemnifying Party” has the meaning set forth in Section 9.4(a).  


“Insurance Policies” has the meaning set forth in Section 4.14(a). 


“Intellectual Property” means trademarks, trade names, patents, service marks, brand 


marks, brand names, computer programs, databases, trade secrets, know-how, industrial designs, 


copyrights and other similar intellectual property rights. 


“Interconnecting Utility” means the Transmission Owner that is party to the BESS GIA 


and owns, leases or otherwise possesses an interest in the portion of the Transmission System at 


the Interconnection Point.  


“Interconnection Costs” means all interconnection costs, including the costs of any 


Network Upgrades, Distribution Upgrades, Interconnection Facilities, or upgrades to Affected 


Systems and posting of any Credit Support (including pursuant to SPP Tariff Attachment V), for 


or in respect of Interconnection Studies, Network Upgrades, Distribution Upgrades, 


Interconnection Facilities, or Affected Systems for the BESS GIA or the BESS Queue Position. 


“Interconnection Facilities” has the meaning set forth in SPP Tariff Attachment V. 


“Interconnection Point” has the meaning set forth in the EPC Contract. 


“Interconnection Studies” means the interconnection studies, facilities studies, or other 


similar studies required by SPP, Interconnecting Utility, or by an Affected System in connection 


with the BESS GIA or BESS Queue Position. 


“Interim Balance Sheet” has the meaning set forth in Section 4.6(a). 


“Interim Balance Sheet Date” has the meaning set forth in Section 4.6(a). 


“Interim Period” means the period beginning on the Execution Date and ending at the 


Closing Date. 


“IRS” means the U.S. Internal Revenue Service or any successor agency. 


“Issued Environmental Permits” has the meaning set forth in Section 4.13(c). 


“Issued Permit” has the meaning set forth in Section 4.9(c). 


“Knowledge” means (a) with respect to Seller, the knowledge after due inquiry of the 


individuals listed on Schedule 1.1(a) and (b) with respect to Buyer, the knowledge after due inquiry 


of the individuals listed on Schedule 1.1(a). 


“Law” means, with respect to any Person, any statute, law, standard, code, principle of 


common law, treaty, ordinance, rule, constitution, administrative interpretation, regulation, Order, 


writ, injunction, directive, judgment, decree or other requirement of any Governmental Entity 


applicable to such Person or any of its assets or properties or the Project or the Assumed Liabilities. 
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“Liability” means, with respect to any Person, any liability, indebtedness or obligation of 


such Person of any kind, character or description, whether known or unknown, absolute or 


contingent, accrued or unaccrued, disputed or undisputed, due or to become due. 


“Lien” means any charge, claim, lien, option, encumbrance, mortgage, deed of trust, 


pledge, assessment, lease, levy, security interest, equitable interest, easement, restrictive covenant, 


encroachment, title imperfection, restriction on transfer, conditional sale or other title retention 


arrangement. 


“Made Available” means, with regard to Seller, made available or otherwise accessible to 


the Buyer by means of the Data Site, or otherwise delivered to Buyer electronically or by other 


means by Seller not less than three (3) Business Days prior to the Closing Date. 


“Material Adverse Effect” means any change, event, circumstance, development, 


occurrence or effect that, individually or in the aggregate with any other change, event, 


circumstance, development, occurrence or effect has had or would reasonably be expected to have 


a materially adverse effect on, (a) the business, liabilities, operations or condition (financial or 


otherwise) of Seller or of the Project or Assumed Liabilities, taken as a whole, (b) any Party’s 


ability to perform its obligations hereunder, in the case of clauses (a) and (b), except for any such 


change or event resulting from or arising out of (i) changes in economic conditions generally or in 


the industries in which the Project will be operated, whether international, national, regional or 


local, (ii) changes in international, national, regional, state or local wholesale or retail markets 


(including market description or pricing) for energy, electricity, or ancillary services, including 


those due to actions by competitors or changes in international, national, regional, state or local 


electric transmission or distribution systems, including the operation or condition thereof, (iii) 


changes in general regulatory or political conditions, including any acts of war, civil unrest or 


terrorist activities (or similar activities), any epidemic, pandemic, or widespread disease outbreak 


(including the COVID-19 virus), or, in each case, any changes, restrictions or additional health or 


security measures imposed by a Governmental Entity in connection therewith, (iv) any changes in 


the costs of commodities, services, equipment, materials or supplies, including fuel and other 


consumables, or changes in the price of energy, capacity or ancillary services, (v) effects of 


weather, natural disasters or meteorological events, including climate change, (vi) any change in 


Law, accounting standards or regulatory policy adopted or approved by any Governmental Entity, 


(vii) any changes or adverse conditions in securities markets, interest rates or currency exchange 


rates, (viii) any actions specifically required to be taken or consented to pursuant to or in 


accordance with this Agreement, (ix) this Agreement, the identity of Buyer, the Transactions or 


the announcement or execution hereof, including the impact thereof on the relationships, 


contractual or otherwise, with customers, suppliers, licensors, distributors, partners and service 


providers related to the Project or the Assumed Liabilities, or (x) any failure to meet any 


projections, estimates or forecasts for any period (provided, that any underlying cause of the failure 


to meet projections, estimates or forecasts may be taken into account in determining whether there 


has been a Material Adverse Effect except to the extent that such underlying cause is required not 


to be taken into account pursuant to clauses (i)-(ix) of this definition); provided, that in the case of 


clauses (i)-(vii) of this definition, such changes or events do not disproportionately impact the 


Project relative to other solar power generating facilities. 


“Material Contracts” has the meaning set forth in Section 4.11(a). 
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“Minor Claims Amount” has the meaning set forth in Section 9.2(b)(i). 


“MW” means megawatt (alternating current). 


“Net Worth” means, with respect to any Person, at the time of determination, the positive 


difference (if any) between (a) the value of the total assets (excluding intangible assets) of such 


Person as determined in accordance with GAAP as of such date of determination and (b) the value 


of the total liabilities of such Person as determined in accordance with GAAP as of such date of 


determination, as such net amount may be adjusted (to the extent the cash impact resulting from 


such loss or gain has not been realized) to cancel out the effects from any (i) non-cash loss or gain 


attributable to the mark-to-market movement in the valuation of derivative contracts during the 


calculation period, (ii) foreign currency translation effects during such period or (iii) other 


derivative instruments during such period, pursuant to the Accounting Standards Codification or 


otherwise. 


“Network Upgrades” has the meaning set forth in SPP Tariff Attachment V. 


“Non-Appealable” means with respect to a Permit, that any applicable administrative or 


judicial review period specified in the applicable Law authorizing the issuance of such Permit has 


expired and no appeals have been filed that were not resolved. 


“Non-Income Taxes” means Taxes other than (a) Income Taxes or (b) Transfer Taxes 


incurred in connection with this Agreement and the Transactions. 


“Non-Reimbursable Damages” has the meaning set forth in Section 9.7(b). 


 “Notice to Proceed” shall have the meaning set forth in the EPC Contract. 


“Order” means any award, decision, injunction, judgment, order, writ, decree, ruling, 


subpoena, or verdict entered, issued, made, or rendered by any Governmental Entity that possesses 


competent jurisdiction (in each case, whether preliminary or final). 


“Organizational Documents” means, (a) with respect to any corporation, its articles or 


certificate of incorporation and bylaws, (b) with respect to any limited liability company, its 


articles or certificate of organization or formation and its operating agreement or limited liability 


company agreement or documents of similar substance, (c) with respect to any limited partnership, 


its certificate of limited partnership and partnership agreement or governing or organizational 


documents of similar substance, and (d) with respect to any other entity, governing or 


organizational documents of similar substance to any of the foregoing, in the case of each of 


clauses (a)-(d), as may be in effect from time to time. 


“Other Development Work” means the work set forth in Part (b) of Exhibit 1 


“Outside Date” has the meaning set forth in Section 10.1(a). 


“Owner’s Title Policy” means an ALTA [•] Owner’s or Leasehold (as the case may be) 


Policy of Title Insurance in the form of the Proforma Title Policy. 
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“Parent Guarantor” means [•], a [•] 


“Parent Guarantor Financial Statements” has the meaning set forth in Section 4.6(b). 


“Parent Guaranty” means the guaranty provided by Parent Guarantor at the Execution Date 


attached hereto as Exhibit 11. 


“Party” means one of the parties to this Agreement, its successors and permitted assigns. 


“Permit” means any permit, certificate, license, franchise, consent, approval, registration, 


franchise, tariff, rate, waiver, exemption, order, grant, variance, determination or authorization 


issued, made or rendered by, or any registration, notice, declaration or filing with any 


Governmental Entity that possesses competent jurisdiction. 


“Permit Applications” has the meaning set forth in Section 3.1(b). 


“Permitted Lien” means collectively: (a) Liens for Taxes not yet due or delinquent, (b) any 


other Lien created by or approved in writing by Buyer, (c) Liens affirmatively insured against 


under the terms of the Owner’s Title Policy, (d) Liens consisting of mortgages or similar 


instruments affecting an interest in land superior to the interest of the Seller in the Real Property 


Agreements, provided that such mortgages or similar instruments are subject to customary non-


disturbance agreements for the benefit of Buyer, (e) any Lien to be released on or prior to the 


Closing, (f) the terms and conditions of the Real Property Agreements and the Real Property 


Assignment Agreements, (g) zoning, planning and other similar limitations and restrictions, all 


rights of any Governmental Entity to regulate the Real Property, but, in each case, only to the 


extent no violations exist at Closing, and any other Lien, imperfections or irregularities of title, 


rights-of-way, easements, servitudes, restrictions, covenants and other similar non-monetary 


matters of record, that with respect to the items in this subclause (g), (i) would not, individually or 


in the aggregate, detract from the value or use of the assets to which they attach, or (ii) does not, 


and would not reasonably be expected to, individually or in the aggregate, materially interfere with 


the construction, use or operation of the subject asset or the Project, (h) Liens disclosed on 


Schedule 1.1(b), and (i) for purposes of the Proforma Title Policy only and as of the Closing Date, 


matters identified on Schedule B - Section Two of the Title Commitment that have not been 


objected to by Buyer or with respect to which any objections by Buyer have been cured prior to 


Closing as part of the Critical Development Work described in Exhibit 1 to this Agreement or have 


been waived by Buyer in writing. 


“Person” means any individual, partnership, joint venture, company, corporation, limited 


liability company, limited duration company, limited life company, association, trust or other 


entity or organization, including a government or political subdivision or an agency or 


instrumentality thereof. 


“Phase I ESA Report” means an ASTM Phase I environmental site assessment with respect 


to the Project Site prepared by the Environmental Consultant. 


“Post-Closing Period” means any period (including any Tax period) beginning after the 


Closing Date and that portion of any Straddle Period beginning the day after the Closing Date. 
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“Pre-Closing Period” means any period (including any Tax period) ending on or before the 


Closing Date and that portion of any Straddle Period ending on the Closing Date. 


“Primary Subcontract” has the meaning set forth in the EPC Contract.  


“Proforma Title Policy” means ALTA [•] Owner’s Policy of Title Insurance, committing 


to insure the Real Property Interests in the amount of [•] or other amount specified by Buyer and 


issued by the Title Company, subject only to the Permitted Liens, and otherwise in form and 


substance, satisfactory to Buyer and providing for full extended coverage over all general title 


exceptions contained in such policy together with such endorsements set forth on Schedule 1.1(c) 


and affirmative coverages as Buyer may reasonably request from the Title Company that are 


available in the State of [Oklahoma/Arkansas], dated as of the Closing Date and issued to Buyer 


on the Closing Date.3 


“Project” has the meaning set forth in the Recitals. 


“Project Assets” has the meaning set forth in Section 3.1. 


“Project Permits” has the meaning set forth in Section 3.1(b). 


“Project Site” means the site on which the Project will be developed and constructed in [•] 


as further defined by the Real Property Interests. 


“Property Tax” means all real property Taxes, personal property Taxes and similar ad 


valorem Taxes with respect to the Project Assets (but excluding, for the avoidance of doubt, any 


Transfer Taxes). 


“Prorated Amount” means (a) with respect to any Prorated Item that is a prepayment, the 


amount allocable to the Post-Closing Period that was paid by Seller prior to the Closing, and (b) 


with respect to any other Prorated Item, the amount (expressed as a negative number) allocable to 


the Pre-Closing Period, whether or not then due and payable, that was not paid by Seller prior to 


the Closing, excluding, for the avoidance of doubt, any amount paid by Seller in the Post-Closing 


Period directly to the applicable third party, in each case, prorated in accordance with the 


methodology specified in Section 3.6 with respect to such Prorated Item. 


“Prorated Difference” has the meaning set forth in Section 3.6(d). 


“Prorated Items” has the meaning set forth in Section 3.6(b). 


“Purchase Price” has the meaning set forth in Section 3.5(a). 


“Real Property” has the meaning set forth in Section 4.12(b). 


“Real Property Agreements” means the deeds, easements, leases, licenses, occupancy, 


right-of-way, surface or encroachment agreements, setback waiver agreements, cross or co-


location agreements, subordination and non-disturbance agreements, road user agreements, 


 
3 Note to Draft  All real property provisions subject to revision based on project particulars. 
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neighbor agreements, options or other agreements providing an interest in real property to which 


Seller is a party and used or held for use in, or necessary for, the development, ownership, 


construction, operation, or maintenance of the Project or the Project Assets. 


“Real Property Assignment Agreement” has the meaning set forth in Section 3.8(c). 


“Real Property Interests” means the interests in real property created under the Real 


Property Agreements. 


“Receiving Party” has the meaning set forth in Section 6.5(a). 


“Reimbursement Notice” has the meaning set forth in Section 3.6(d). 


“Reports and Studies” has the meaning set forth in Section 4.23. 


“Representatives” means the officers, directors, managers, employees, counsel, 


accountants, financial advisers, consultants and other agents and authorized representatives of a 


Person acting on behalf of such Person. 


“Required Permit” has the meaning set forth in Section 4.9(b). 


“Seller” has the meaning set forth in the Preamble. 


“Seller Closing Certificate” has the meaning set forth in Section 3.8(h). 


“Seller Conditions Precedent” has the meaning set forth in Section 8.1. 


“Seller Fundamental Representations” means the representations and warranties of Seller 


set forth in Section 4.1 (Organization and Existence), Section 4.2 (Authorization; Capitalization), 


Section 4.10(a) (Title to Project Assets), and Section 4.22 (Brokers). 


“SNUFCAs” has the meaning set forth in Section 4.11(a)(ii).  


“Specified Confidential Information” has the meaning set forth in Section 6.5(d). 


“SPP” means the Southwest Power Pool, Inc.  


“SPP Tariff” means the SPP Open Access Transmission, Energy and Operating Reserve 


Market Tariff on File with FERC  


“Straddle Period” means any period (including any Tax period) that begins on or before 


and ends after the Closing Date.  


“Survey” means a survey of the Real Property certified to Buyer and the Title Company, 


in form and substance reasonably acceptable to Buyer, sufficient for the Title Company to provide 


survey coverage in any title policy issued in accordance with the Owner’s Title Policy, and in 


compliance with the “[___] Minimum Standard Detail Requirements for ALTA/NSPS Land Title 


Surveys” jointly established and adopted by the American Land Title Association and the National 


Society of Professional Surveyors effective [ • ] showing and including optional items 1, 2, 3, 4, 
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5, 6(a), 6(b), 7(c), 8, 9 (if applicable), 11, 12 (if applicable), 13, 16, 17, 18, 19, and 20 and 


disclosing the location of all improvements, plottable easements, encroachments, roadways, utility 


lines, set back lines and other matters shown customarily on such surveys, and showing access 


affirmatively to public streets and roads, and certified by a surveyor licensed in the State of 


[Oklahoma/Arkansas] reasonably satisfactory to the Title Company and Buyer. 


“Tax” or “Taxes” means any U.S. federal, state, local or foreign income, profits, franchise, 


withholding, ad valorem, gross receipts, windfall profits, value added, production, goods and 


services, harmonized sales, duty, license, personal property (tangible and intangible), employment, 


payroll, sales and use, social security, disability, occupation, real property, severance, excise and 


other taxes, levies, duties, customs, tariffs, imposts, assessments or other charges in the nature of 


a tax imposed by a Governmental Entity, including any interest, penalty or addition thereto. 


“Tax Benefits” means any available tax credits established under Section 45 or Section 48 


of the Internal Revenue Code, as amended, or any similar or successor provision of the Internal 


Revenue Code (as well as grants that are obtained in lieu of, or are otherwise designed to replicate 


the benefits of, such tax credits) and any other tax benefits associated with the Project or any 


Project Assets.  


“Tax Return” means any return, report, information return, declaration, statement, claim 


for refund or other document (including any schedule or related or supporting information) 


supplied or required to be supplied to any Taxing Authority with respect to Taxes, including 


amendments or supplements thereto. 


“Taxing Authority” means, with respect to any Tax, the Governmental Entity that imposes 


such Tax, and the agency (if any) charged with the assessment, determination or collection of such 


Tax for such entity or subdivision. 


“Third Party” has the meaning set forth in Section 9.4(a). 


“Third Party Claim” has the meaning set forth in Section 9.4(b). 


“Title Company” means [•]. 


“Title Commitment” has the meaning set forth in Section 6.11(a).  


“Transactions” means the transactions contemplated by this Agreement, including the 


entry into or execution and delivery of the Ancillary Agreements. 


“Transfer Taxes” means all transfer, sales, use, goods and services, value added, 


documentary, real property transfer, recording, stamp duty, gross receipts, excise, transfer and 


conveyance Taxes and other similar Taxes. 


“Transmission Owner” has the meaning set forth in SPP Tariff Attachment V.  


“Transmission System” has the meaning set forth in SPP Tariff Attachment V.  
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“Treasury” means the United States Department of the Treasury or any successor 


department. 


“Treasury Regulations” means the U.S. federal income Tax regulations promulgated by 


Treasury under the Code. 


ARTICLE II 


 


DEVELOPMENT OF THE PROJECT 


Section 2.1 Development of the Project. Prior to the Closing: 


(a) Seller Responsibility for Development.  Seller shall use commercially 


reasonable efforts, at its sole cost and expense through and including the Closing Date (except as 


expressly provided in this Agreement), to complete the development of the Project, including the 


Other Development Work, and shall perform the Critical Development Work prior to Closing.  In 


undertaking the Development Work, Seller shall comply with the requirements of this Agreement, 


applicable Law, and Good Utility Practices. 


(b) Communication and Consultation with Buyer.  Seller shall regularly 


communicate and consult with Buyer regarding the status of the Development Work, including the 


negotiation of each Primary Subcontract, and Seller shall in good faith consider the input and 


comment of Buyer with respect to any matters that may arise in respect of such Development 


Work. 


Section 2.2 Reporting; Notices.   


(a) Monthly Development Report.  During the Interim Period, on or prior 


to thirty (30) days following the end of each calendar month, Seller shall provide Buyer with a 


monthly development report for such prior month with respect to the status of the Development 


Work, in the form of Exhibit 8. 


(b) Notices and Communication.  Seller shall promptly provide Buyer 


with copies of all notices and other communications Seller or any of its Affiliates delivers or 


receives in connection with the Project to or from Governmental Entities, SPP, the Transmission 


Owner, or any Affected System Operators.  In addition, Seller shall provide Buyer prompt notice 


(including the particulars of) and copies of, as applicable:  


(i) any Material Contracts, Real Property Agreements or 


Primary Subcontracts entered into by Seller or its Affiliates in connection with the 


Project; 


(ii) any notices or other communication delivered to or 


received from the other parties to the Material Contracts or the Real Property 


Agreements that could reasonably be expected to affect Buyer’s rights under this 


Agreement or any Material Contract or Real Property Agreement, including any 


defaults pursuant to any Material Contract or Real Property Agreement;  
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(iii) any Required Permit or Environmental Permit 


obtained by or on behalf of Seller or its Affiliates;  


(iv) all Reports and Studies; and  


(v) any litigation, threatened or pending Condemnation 


proceedings, or disputes with Governmental Entities or third parties. 


Section 2.3 Filing Reports and Making Payments.  To the extent that, prior to 


the Closing, any reports or notices with respect to Seller or the Project are required by any 


Governmental Entity, or any payments are required to be made to any Governmental Entity with 


respect to Seller or the Project pursuant to any Law, Permit, or Contract, Seller shall timely file 


such reports or notices, including any required by reason of the Transactions, and shall timely 


make such payments. 


Section 2.4 Interconnection. 


(a) Queue Positions.  The Parties intend that the Project will interconnect 


at [_____].  Seller owns SPP queue position [•] (the “BESS Queue Position”) and Seller entered 


into the BESS GIA in connection with the BESS Queue Position on [_______].. 


(b) Interconnection Costs.  Without limiting Contractor’s obligations 


under the EPC Contract, Seller shall pay, on behalf of the Project, all Interconnection Costs arising 


prior to or after the Closing Date. 


(c) Information.  As soon as is reasonably practicable after Seller’s 


receipt of any Interconnection Studies, reports, material external correspondence, the BESS GIA, 


FCAs or SNUFCAs, Seller will Make Available to Buyer accurate and complete copies thereof.  


Seller shall consult with Buyer for Buyer’s review of Interconnection Study reports prior to 


finalizing any Interconnection Studies, and in connection with any material meetings or conference 


calls associated with the BESS GIA, and, as applicable, any appendices to the FCAs or the 


SNUFCAs.  


Section 2.5 Assignability of Project Assets.  Seller shall use commercially 


reasonable efforts to cause (a) all of the Assigned Contracts, Interconnection Studies, Reports and 


Studies, and Project Permits, to the extent allowed by Law, to provide that, or otherwise to be 


structured so that, such Project Assets are freely transferable to Buyer, and (b) all Credit Support 


for the Project posted by or on behalf of Seller with Counterparties or Governmental Entities to be 


replaceable by Buyer with substitute Credit Support, in each case without the need for Consents 


or the payment of costs or fees. 


Section 2.6 Credit Support.  Seller shall provide all Credit Support required to 


be provided prior to Closing (a) in connection with any Interconnection Studies, Interconnection 


Facilities, or Network Upgrades, or (b) pursuant to any other Permit respecting the Project or any 


Assigned Contract.   The Credit Support described in this Section 2.6 shall be terminated and 


released, or returned to Seller, as applicable, promptly after being replaced by Buyer pursuant to 


Section 6.16.   
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Section 2.7 Schedule Updates.  During the Interim Period, Seller, with the 


consent of Buyer, and Buyer, with the consent of Seller, in each case in its sole discretion, shall 


have the right to supplement, modify or otherwise update Seller’s Disclosure Schedules or Buyer’s 


Disclosure Schedules, as applicable, solely with respect to events occurring, or circumstances 


arising, during the Interim Period.  Any such update shall be given full effect for purposes of this 


Agreement, including Section 7.1(a) or Section 8.1(a), as applicable, and Article IX. 


ARTICLE III 


 


PURCHASE AND SALE OF ASSETS; ASSUMPTION OF LIABILITIES 


Section 3.1 Purchase and Sale of the Project Assets.  Subject to and upon the 


terms and conditions contained herein, at the Closing, Seller shall sell, assign and transfer to Buyer, 


and Buyer shall purchase, acquire and accept from Seller all rights, title and interest of Seller in 


and to all of the properties, assets, and rights of any kind, whether real, personal or mixed, tangible 


or intangible, owned, licensed, leased or otherwise held by Seller, wherever located, that are used 


or held for use in, or necessary for, the ownership, leasing, licensing, construction, or 


commencement of operations of the Project, taking into account the then-current stage of 


development as contemplated hereby (collectively, the “Project Assets”), free and clear of any 


Liens other than Permitted Liens, including the following: 


(a) the Real Property Interests; 


(b) subject to Section 6.4, (i) all Required Permits and Environmental 


Permits (collectively, the “Project Permits”), and (ii) all applications for any such Permit filed on 


or before the Closing Date (the “Permit Applications”);  


(c) subject to Section 6.3, all Contracts listed on Schedule 3.1(c) 


(collectively, the “Assigned Contracts”); 


(d) all Books and Records; 


(e) all causes of action, lawsuits, judgments, claims and demands of any 


nature, whether mature, contingent or otherwise, whether in tort, contract or otherwise, in favor of 


Seller and arising out of or relating to the Project or any Assumed Liability, whether by way of 


counterclaim or otherwise, including all rights of indemnity, warranty rights, rights of contribution, 


rights to refunds, rights of reimbursement and other rights of recovery (regardless of whether such 


rights are currently exercisable), in each case, that do not constitute Excluded Assets; 


(f) (i) all Intellectual Property owned by Seller and used or held for use 


in, or necessary for, the ownership, leasing, licensing, construction, or commencement of 


operations of the Project, and (ii) all licenses and other use rights of Seller to third-party Intellectual 


Property under Contracts to the extent transferrable pursuant to applicable Law without consent or 


payment of fees (except to the extent that such Contracts are Assigned Contracts, which are in all 


cases included in the Project Assets), including whatever rights, if any, Seller or its Affiliates has 


to the use of the name [•] (or similar name) for the purpose of describing the Project;  
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(g) the Interconnection Studies, the Reports and Studies, the Survey 


certified to Seller at Closing, and any site maps and site plans pertaining to the Project; 


(h) any Tax Benefits, renewable energy credits and other Environmental 


Attributes relating to the Project;  


(i) the BESS Queue Position; and 


(j) all rights to insurance proceeds recovered or recoverable by Seller for 


a loss, event or occurrence arising prior to the Closing with respect to any of the Project Assets. 


Section 3.2 Excluded Assets.  Notwithstanding anything contained in this 


Agreement to the contrary, Seller shall not sell, assign or transfer to Buyer, and Buyer shall not 


purchase from Seller, any rights, title or interest of Seller or any of its Affiliates in and to any 


properties, assets, or rights of any kind, whether tangible or intangible, owned, licensed, leased or 


otherwise held by Seller or any of its Affiliates other than the Project Assets (all such assets, the 


“Excluded Assets”).   


Section 3.3 Assumed Liabilities.  Subject to and upon the terms and conditions 


contained herein, at the Closing, Buyer shall assume from Seller, and Seller shall assign to Buyer 


(and thereafter Buyer shall pay, perform or discharge), only the following Liabilities (collectively, 


the “Assumed Liabilities”): 


(a) all Liabilities of Seller under the Assigned Contracts, solely to the 


extent such Liabilities relate to, or arise out of, directly or indirectly, the Project Assets from and 


after the Closing (other than, for the avoidance of doubt, Liabilities that relate to, or arise out of, 


directly or indirectly, any breach by Seller of any Assigned Contract); 


(b) (i) all Liabilities under the Project Permits to the extent such 


Liabilities relate to, or arise out of, directly or indirectly, the Project Assets from and after the 


Closing (and excluding, for the avoidance of doubt, Liabilities that relate to, or arise out of, directly 


or indirectly, any breach by Seller under any Project Permit; and 


(c) Property Taxes to the extent specifically allocated to Buyer pursuant 


to Section 3.6. 


Section 3.4 Excluded Liabilities.  Buyer shall not assume or be liable hereunder 


for any Liabilities of Seller or any other Person other than the Assumed Liabilities (the “Excluded 


Liabilities”).   


Section 3.5 Purchase Price.   


(a) Upon the terms and subject to the conditions of this Agreement, the 


consideration for the purchase of the Project Assets and the Assumed Liabilities payable by Buyer, 


in the aggregate, shall be equal to [•] Dollars  (“Base Purchase Price”), plus or minus (as applicable) 


any adjustments required by Section 3.6 (the “Purchase Price”).  
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(b) On the Closing Date, Buyer shall pay to Seller the Base Purchase 


Price. 


Section 3.6 Allocation of Purchase Price; Proration. 


(a) Buyer and Seller acknowledge and agree that for purposes of income 


Tax reporting, the Project Assets do not include any goodwill or going concern value and neither 


Seller nor Buyer will file any IRS Form 8594 in connection with the Transactions.  


(b) Buyer and Seller agree that, (i) all (A) Property Taxes, (B) rents, fees 


or payments under the Real Property Agreements, including payments to Counterparties under the 


Real Property Agreements, and (C) annual Permit or registration fees, if any, directly attributable 


to the Project Assets (collectively, the “Prorated Items”) shall, with respect to any Straddle Period, 


be apportioned between Buyer, on the one hand, and Seller, on the other hand, based on the number 


of days of such Straddle Period included in the Pre-Closing Period and the number of days of such 


Straddle Period included in the Post-Closing Period; provided, that any increase in Property Taxes 


attributable to reassessment based on the Transactions contemplated by this Agreement or 


improvements made or transactions occurring on or after the Closing Date shall be apportioned 


solely to the Post-Closing Period, (ii) Seller shall be liable to the extent such items are attributable 


to any Pre-Closing Period, (iii) Buyer shall be liable to the extent such items are attributable to any 


Post-Closing Period, and (iv) any refunds, credits or similar benefits relating to such Prorated Items 


shall be allocated between the Parties in the same manner that the Prorated Items to which the 


refunds, credits or similar benefits relate are to be paid.  


(c) At least three (3) Business Days prior to the anticipated Closing Date, 


Seller shall deliver to Buyer Seller’s good faith calculation of (i) the Prorated Amount (if any) for 


each Prorated Item (with respect to each Prorated Item, as Seller’s calculation may be modified 


upon incorporation of any comments by Buyer to which Seller has agreed prior to the Closing, the 


“Estimated Prorated Amount”), together with reasonable supporting detail of Seller’s calculation 


thereof, and (ii) the sum of all Estimated Prorated Amounts (if any) (such sum, which may be a 


negative or a positive number, the “Estimated Prorated Adjustment Amount”).  In providing its 


good faith calculation, Seller shall take into account (as applicable) the actual fee, cost or amount 


of the Prorated Item for the most recent preceding year (or appropriate period) for which an actual 


fee, cost or amount paid is available.  Seller shall consider in good faith any comments on Seller’s 


good faith calculation submitted by Buyer at least one (1) Business Day prior to the Closing Date.  


In the event that Buyer and Seller are unable to agree on the calculation of the Estimated Prorated 


Adjustment Amount, any items in dispute shall be submitted for resolution by an internationally 


recognized accounting firm (whose fees and expenses shall be shared by Buyer and Seller).  If the 


Estimated Prorated Adjustment Amount is a positive number, then at the Closing (or within three 


(3) Business Days following a later final determination) Buyer shall pay to Seller the Estimated 


Prorated Adjustment Amount.  If the Estimated Prorated Adjustment Amount is a negative 


number, then at the Closing (or within three (3) Business Days following a later final 


determination) Seller shall pay to Buyer the Estimated Prorated Adjustment Amount. 


(d) Promptly upon receipt of any invoice for such Prorated Item or other 


information confirming the actual Prorated Amount for such Prorated Item (the “Actual Prorated 


Amount”), Buyer or Seller, as applicable, shall notify the other Party in writing thereof (the 
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“Reimbursement Notice”), which Reimbursement Notice shall set forth the absolute value of the 


difference between the Estimated Prorated Amount and the Actual Prorated Amount for each 


Prorated Item identified in the Reimbursement Notice (the “Prorated Difference”), together with 


the invoice for such Prorated Item or other information confirming the Actual Prorated Amount.  


Within two (2) Business Days after the date of delivery of the Reimbursement Notice, (i) if the 


Actual Prorated Amount (whether a positive or a negative number) is greater than the Estimated 


Prorated Amount (whether a positive or a negative number) for such Prorated Item, Buyer shall 


pay an amount equal to the Prorated Difference to Seller, and (ii) if the Estimated Prorated Amount 


(whether a positive or a negative number) is greater than the Actual Prorated Amount (whether a 


positive or a negative number) for such Prorated Item, then Seller shall pay to Buyer the Prorated 


Difference.  Following the Closing, Seller and Buyer shall cooperate and provide each other and 


each other’s Representatives, with such documents and other records as may be reasonably 


requested in order to confirm all calculations made pursuant to this Section 3.6.  


Section 3.7 Closing.  The closing of the purchase and sale of the Project Assets 


and the assignment and assumption of the Assumed Liabilities (the “Closing”) shall take place at 


10:00 a.m., local time, either electronically or at the offices of [•] on the date three (3) Business 


Days following the satisfaction or waiver of the last of the Buyer Conditions Precedent and the 


Seller Conditions Precedent (other than those conditions that by their nature are to be satisfied at 


the Closing, but subject to the satisfaction or waiver of such conditions) or at such other time, date 


and place as the Parties may mutually agree in writing (the date on which the Closing actually 


occurs being referred to as the “Closing Date”).  All actions and deliverables set forth in Section 


3.8,  Section 3.9, Section 7.1, or Section 8.1 that occur or are delivered, as the case may be, on the 


Closing Date shall be deemed to occur simultaneously at the Closing. 


Section 3.8 Seller’s Deliverables.  At or prior to the Closing, Seller shall deliver, 


or cause to be delivered, to Buyer each of the following: 


(a) a counterpart, duly executed and acknowledged by Seller and dated 


as of the Closing Date, to any Deeds conveying the Real Property owned by Seller in fee to Buyer; 


(b) a counterpart, duly executed by Seller and dated as of the Closing 


Date, to one or more bills of sale and assignment and assumption agreements, in the form attached 


hereto as Exhibit 3, to effect the assignment of (i) the Interconnection Studies and (ii) the other 


Project Assets (other than the Real Property) to, and the assumption of the related Assumed 


Liabilities by, Buyer (subject to Section 6.3 and Section 6.4) (each, a “Bill of Sale and 


Assignment”); 


(c) a counterpart, duly executed and acknowledged (to the extent the 


same relates to a recording document or document to be recorded) by Seller and dated as of the 


Closing Date, to one or more assignment agreements, in the form attached hereto as Exhibit 4, to 


effect the assignment of each Real Property Agreement (excluding any Real Property conveyed 


pursuant to Section 3.8(a)), and the assumption of related Assumed Liabilities by, Buyer (each, a 


“Real Property Assignment Agreement”); 
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(d) a duly executed IRS Form W-9 and Certificate of Non-Foreign Status 


for Seller (or if it is a disregarded entity for U.S. federal income tax purposes, the Person treated 


for U.S. federal income tax purposes as the owner of its assets) in the form attached as Exhibit 12; 


(e) a counterpart of the EPC Contract, duly executed by Contractor and 


dated as of the Closing Date; 


(f) the Contractor Parent Guaranty, duly executed by Parent Guarantor 


and dated as of the Closing Date;  


(g) (i) an incumbency certificate, dated as of the Closing Date, for Seller, 


(ii) a good standing certificate for Seller, dated as of no more than five (5) days prior to the Closing, 


from the applicable Secretary of State, (iii) Organizational Documents of Seller, and (iv) 


resolutions of Seller’s Board of Directors, member, managing member or other equivalent 


governing and managing body, authorizing this Agreement dated as of the Closing Date; 


(h) a certificate of an authorized officer of Seller, dated as of the Closing 


Date, substantially in the form of Exhibit 9 (the “Seller Closing Certificate”);  


(i) such affidavits, indemnities or other documents in form and substance 


customarily and reasonably required by the Title Company to issue the Owner’s Title Policy;  


(j) an executed estoppel certificate (i) from all of the Counterparties to 


the Real Property Agreements dated not more than thirty (30) days prior to the Closing Date, and 


(ii) from each Counterparty to a Material Contract (other than any Counterparty to the 


Interconnection Studies or the BESS GIA) substantially the form attached hereto as Exhibit 6, 


dated not more than fifteen (15) days prior to the Closing Date;  


(k) the Books and Records; and 


(l) any other documents required by applicable Law or expressly 


required under this Agreement, in each case, to consummate the Transactions. 


Section 3.9 Buyer’s Deliverables.  At or prior to the Closing, Buyer shall 


deliver, or cause to be delivered, to Seller (or its applicable designee) each of the following: 


(a) a counterpart, duly executed by Buyer and dated as of the Closing 


Date, to one or more Bills of Sale and Assignment (subject to Section 6.3 and Section 6.4);  


(b) a counterpart, duly executed by Buyer and dated as of the Closing 


Date, to one or more Real Property Assignment Agreements; 


(c) a counterpart of the EPC Contract, duly executed by Owner and dated 


as of the Closing Date; 


(d) (i) a duly executed [•] Sales and Use Tax Exemption Certificate in 


connection with the conveyance of the Project Assets and (ii) a copy of the receipt issued upon 


electronic filing of the [ • ] Real Estate Transfer Return required to be filed in connection with the 
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conveyance of the Project Assets under applicable Law, together with evidence of payment to the 


applicable Taxing Authority by Buyer or the Title Company of the Transfer Taxes shown as due 


on such filing;  


(e) (i) an incumbency certificate for Buyer, dated as of the Closing Date, 


(ii) a good standing certificate for Buyer, dated as of no more than five (5) days prior to the 


Closing, , and (iii) resolutions of Buyer’s Board of Directors, member, managing member or other 


equivalent governing body, authorizing this Agreement dated as of the Closing Date; 


(f) a certificate of an authorized officer of Buyer, dated as of the Closing 


Date, substantially in the form of Exhibit 10 (the “Buyer Closing Certificate”); and 


(g) any other documents required by applicable Law or expressly 


required under this Agreement (including Section 8.1), in each case, to consummate the 


Transactions.  


Section 3.10 Withholding.  Seller, Buyer or any Affiliate or agent of Seller or 


Buyer shall be entitled to deduct and withhold from payment of the Purchase Price, or any other 


amount (or any portion thereof) payable pursuant to this Agreement, such Taxes as are required to 


be deducted and withheld with respect to the making of such payment under the Code or any other 


applicable Tax Law.  Any Party that expects to so deduct or withhold (or expects its agent to so 


deduct or withhold) for Taxes will use commercially reasonable efforts to provide advance notice 


of the expected deduction or withholding to the Party with respect to which the deduction or 


withholding is to be made, and the Parties will use commercially reasonable efforts to cooperate 


to minimize the amount of the deduction or withholding.  To the extent that amounts are so 


deducted or withheld for Taxes, such amounts shall be paid by the responsible party to the relevant 


Taxing Authority and shall be treated for all purposes of this Agreement as having been paid to 


the Party to whom such amounts would otherwise have been paid. 


ARTICLE IV 


 


REPRESENTATIONS AND WARRANTIES RELATING TO SELLER AND THE 


PROJECT ASSETS 


Seller hereby represents and warrants to Buyer as of the Execution Date and as of 


the Closing Date, except for those representations and warranties that are made as of a specific 


date, as follows: 


Section 4.1 Organization and Existence.  Seller is a [•] duly formed, validly 


existing and in good standing under the [•], with all requisite organizational power and authority 


required to (a) own, lease, license, operate and maintain its assets and properties and perform the 


Development Work; (b) carry on its business as it is now being conducted; and (c) enter into this 


Agreement and the Ancillary Agreements to which it is (or, at the Closing, will be) a party and 


consummate the Transactions.  Seller is duly qualified or licensed to do business and is in good 


standing in each jurisdiction in which such qualification or licensing is required. 


Section 4.2 Authorization; Capitalization.  Seller has all requisite limited 


liability company power and authority to execute, deliver, and perform this Agreement and each 
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Ancillary Agreement to be executed by it in connection with this Agreement and to perform the 


obligations hereunder and thereunder and to consummate the Transactions.  Seller has duly taken 


all action necessary to execute and deliver this Agreement and the Ancillary Agreements to which 


it is (or at Closing will be) a party, to consummate the Transactions and to perform its obligations 


hereunder and thereunder, and no other action or proceeding on the part of Seller is necessary to 


authorize this Agreement or the Ancillary Agreements to which Seller is (or at Closing will be) a 


party, or the Transactions.  This Agreement and each of the Ancillary Agreements executed by 


Seller as of the Execution Date has been duly executed and delivered by Seller and, as of the 


Closing, the Ancillary Agreements to be executed by Seller at or prior to Closing will have been 


duly executed and delivered by Seller and assuming the due authorization, execution and delivery 


by Buyer of this Agreement and of the Ancillary Agreements, this Agreement and each of the 


Ancillary Agreements executed by Seller as of the Execution Date and, as of the Closing, the 


Ancillary Agreements to which Seller is (or at Closing will be) a party constitute (or at Closing 


will constitute) valid and legally binding obligations of Seller enforceable against Seller in 


accordance with the respective terms thereof, except as the enforceability thereof may be limited 


by applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting the 


enforcement of creditors’ rights generally or by general equitable principles. 


Section 4.3 Noncontravention; Consents.  Except as set forth on Schedule 4.3 of 


Seller’s Disclosure Schedule, the execution, delivery and performance by Seller of this Agreement 


and the Ancillary Agreements to which Seller is (or, at the Closing, will be) a party do not, and the 


consummation by Seller of the Transactions will not (a) contravene or violate any provision of the 


Organizational Documents of Seller; (b) violate in any material respect any applicable Law 


applicable to Seller, the Project, or the Assumed Liabilities; (c) subject to obtaining the Consents 


set forth on Schedule 4.3(c) of Seller’s Disclosure Schedule, contravene or violate, in any material 


respect, any provision of, or result in the termination or acceleration of, or entitle any party to 


accelerate any obligation or Indebtedness under, any Contract or Project Permit to which Seller is 


a party or by which Seller is bound; or (d) result in the imposition or creation of any Lien upon or 


with respect to any of the Project Assets (other than Permitted Liens). 


Section 4.4 Governmental Approvals.  Except as set forth on Schedule 4.4 of 


Seller’s Disclosure Schedule and other than requirements applicable as a result of the specific legal 


or regulatory status of Buyer or any of its Affiliates or as a result of any other facts that specifically 


relate to the business or activities in which Buyer or any of its Affiliates is or proposes to be 


engaged (other than the Transactions), no Consent of or with any Governmental Entity is required 


for or in connection with the execution, delivery and performance by Seller of this Agreement and 


any Ancillary Agreements to which Seller is (or, at the Closing, will be) a party, or the 


consummation by Seller of the Transactions. 


Section 4.5 Books and Records.  The Books and Records are accurate and 


complete and have been maintained in compliance with applicable Laws.   


Section 4.6 Financial Statements. 


(a) Seller has delivered to Buyer true, correct and complete copies of the 


pro forma unaudited balance sheet (the “Interim Balance Sheet”) of Seller as of [ • ] (the “Interim 


Balance Sheet Date”).  The Interim Balance Sheet presents fairly, in all material respects, the 
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financial position of Seller as of the date thereof.  The Interim Balance Sheet has been derived 


from the Books and Records of Seller and is consistent with, and accurately reflects in all material 


respects, the Books and Records of Seller.  Except as set forth therein, and except for normal year-


end adjustments (none of which would reasonably be expected to be material to the Project Assets 


and the Assumed Liabilities, taken as a whole) and the absence of complete footnotes, the Interim 


Balance Sheet has been prepared in accordance with GAAP. 


(b) Seller has delivered to Buyer true, correct and complete copies of the 


audited consolidated balance sheet (including the notes thereto) of the Parent Guarantor as of [ • ], 


and the related consolidated income statement and cash flow statement for the year then ended 


(including the related notes thereto) (the “Parent Guarantor Financial Statements”). The Parent 


Guarantor Financial Statements present fairly, in all material respects, the financial position, 


statements of operations and comprehensive income, and cash flows of the Parent Guarantor as of 


the dates thereof and for the applicable periods covered thereby.  The Parent Guarantor Financial 


Statements have been derived from the books and records of the Parent Guarantor and are 


consistent with, and accurately reflect the books and records of the Parent Guarantor.  The Parent 


Guarantor Financial Statements have been prepared in accordance with GAAP consistently applied 


throughout the periods involved.   


(c) As of immediately prior to the Closing, the Parent Guarantor will have 


a Net Worth of at least [•]. 


Section 4.7 Absence of Certain Changes or Events.  Except as set forth on 


Schedule 4.7 of Seller’s Disclosure Schedule and except for the negotiation, preparation and the 


execution and delivery of this Agreement, since the Interim Balance Sheet Date and through the 


Execution Date, (a) Seller’s business with respect to the Project and the other Project Assets has 


been conducted in the ordinary course of business, (b) there has not occurred any change, event or 


effect (including any damage, destruction, casualty or loss of any kind to the Project Assets) that, 


individually or in the aggregate with other changes, events or effects, has resulted in, or would 


reasonably be expected to result in, a Material Adverse Effect, and (c) there has been no action or 


failure to act that would constitute a violation of Section 6.2 if such action or failure to act were to 


be taken without the consent of Buyer from the Execution Date through the earlier of the Closing 


or the termination of this Agreement. 


Section 4.8 Legal Proceedings.  Except as set forth on Schedule 4.8 of Seller’s 


Disclosure Schedule, (a) there are no material Claims pending or, to Seller’s Knowledge, 


threatened, against Seller (with respect to the Project or the Assumed Liabilities) or otherwise 


affecting the Project or the Assumed Liabilities before any Governmental Entity, (b) to Seller’s 


Knowledge, there are no facts, conditions or circumstances that would reasonably be expected to 


form the basis of any such material Claim, and (c) Seller (with respect to the Project or the 


Assumed Liabilities) is not subject to, nor are any of the Project or Assumed Liabilities bound by, 


any Order. 


Section 4.9 Compliance with Laws; Permits.  


(a) Except as set forth on Schedule 4.9(a) of Seller’s Disclosure 


Schedule, (i) Seller is, and since its formation has been, in compliance, in all material respects, 
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with all Laws applicable to the Project or the Assumed Liabilities or Seller’s development of the 


Project or ownership, leasing, or licensing of the Project Assets or Seller’s performance of the 


Development Work, and (ii) Seller has not received written notice of any violation of such 


applicable Laws.   


(b) Schedule 4.9(b) of Seller’s Disclosure Schedule sets forth all Permits 


required by applicable Law for the development, ownership, leasing, licensing, construction, or 


commencement of operations of the Project (collectively, the “Required Permits”); provided, that 


the Required Permits shall not include Permits which Buyer may need by nature of Buyer being a 


public utility. 


(c) Schedule 4.9(c) of Seller’s Disclosure Schedule sets forth all 


Required Permits used or held by Seller or any of its Affiliates as of the Execution Date for use in 


the Project (the “Issued Permits”).  Seller has provided Buyer with a true and correct copy of each 


such Issued Permit.   


(d) (i) Except as set forth on Schedule 4.9(d)(i) of Seller’s Disclosure 


Schedule, all Issued Permits and all other Required Permits to be obtained prior to Closing are 


properly in the name of Seller or one of Seller’s Affiliates, and (ii) each Issued Permit or Required 


Permit in the name of any of Seller’s Affiliates will be transferred to and properly in the name of 


Seller (or, in the case of Contractor Permits, in the name of Contractor) as of the Closing.  


(e) Except as set forth on Schedule 4.9(e) of Seller’s Disclosure 


Schedule, (i) Seller or Seller’s Affiliate, as applicable, is in compliance with the terms of all Issued 


Permits; (ii) each such Issued Permit is in full force and effect; and (iv) Seller or Seller’s Affiliate, 


as applicable, has not received written notice of any violation of any such Issued Permit. 


(f) Seller has provided Buyer with a true and correct copy of each Permit 


Application for each Required Permit for which Seller or any of its Affiliates has applied, but 


which is not, as of the Execution Date, an Issued Permit.   


Section 4.10 Title to Project Assets. 


(a) Except for the Real Property (which is addressed in Section 4.12), as 


of the Closing Date, Seller will own and have good, valid, and marketable title to, or valid 


leasehold, easement, license or similar interest in, the Project Assets, free and clear of all Liens, 


other than Permitted Liens.  Except as otherwise provided in Section 6.4 and Section 6.7 the Bills 


of Sale and Assignment, the Real Property Assignment Agreement and the other assignments and 


other instruments executed by Seller and delivered to Buyer at Closing will vest in Buyer good, 


valid and marketable title to, or a valid leasehold, easement or similar interest in, or license rights 


in, all of the Project Assets, free and clear of all Liens, other than Permitted Liens.  


(b) As of the Closing, the rights transferred to Buyer in the Project Assets 


are sufficient to locate, erect, interconnect, construct (as contemplated by the EPC Contract) and 


operate (following construction), the Project on the Project Site.   


(c) There are no pending claims for defective work, equipment or 


materials relating to the Project made by Seller against any Person.  
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Section 4.11 Material Contracts. 


(a) Schedule 4.11(a) of Seller’s Disclosure Schedule sets forth a list of 


the following Contracts to which Seller is or at Closing will be a party with respect to the Project 


or the Assumed Liabilities (collectively, the “Material Contracts”): 


(i) all Contracts for the transmission, purchase, or sale of 


electric power; 


(ii) all generation interconnection service Contracts and 


Contracts for any utility services, including the BESS GIA and any facilities 


construction agreements (“FCAs”), shared network upgrade facilities construction 


agreements (“SNUFCAs”), and other interconnection agreements;  


(iii) all Contracts with respect to payments in lieu of taxes 


or the payment, sharing, indemnification or allocation of Taxes or Tax costs, in 


each case relating to the Project or the Assumed Liabilities; 


(iv) all Contracts granting any Person any right of 


exclusivity, option, call or put right, right of first offer, right of first refusal, most-


favored nation, non-compete, non-interference, or other similar right with respect 


to the Project or the Assumed Liabilities; and 


(v) all Assigned Contracts (other than Real Property 


Agreements which are governed by Section 4.12) that (A) require a payment to or 


from a Counterparty after Closing, or otherwise impose Liabilities on Buyer after 


Closing, or (B) will not have been fully performed by Seller by Closing or otherwise 


impose Liabilities on Buyer or with respect to the Project after Closing and either 


(1) have a term that expires after the first anniversary of the Closing Date, (2) are 


not terminable or cancelable by Buyer upon notice of no longer than six (6) months 


and without Liability, penalty or premium to Buyer, or (3) are for acquisition or 


disposition of any material Project Asset or Assumed Liability.  


(b) As of the Execution Date, Seller has Made Available true, correct, 


and complete copies of all Assigned Contracts (other than Real Property Agreements which are 


governed by Section 4.12) and all Material Contracts that are in effect as of the Execution Date,  


and as of the Closing Date, Seller has Made Available true, correct, and complete copies of all 


Assigned Contracts (other than Real Property Agreements which are governed by Section 4.12) 


and all Material Contracts that are in effect as of the Closing Date. 


(c) Each Material Contract is in full force and effect and constitutes the 


legal, valid and binding obligation of Seller and, to Seller’s Knowledge, the other parties thereto, 


enforceable against Seller and, to Seller’s Knowledge, each other party thereto, as applicable, in 


accordance with its terms, subject to the effects of bankruptcy, insolvency, fraudulent conveyance, 


reorganization, moratorium and other Laws relating to or affecting creditors’ rights generally and 


general equitable principles. 
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(d) Except as set forth in Section 4.11(d) of Seller’s Disclosure Schedule, 


(i) Seller is not in default under any Material Contract; (ii) to Seller’s Knowledge, no other party 


is in default under any Material Contract; and (iii), no event has occurred which, with lapse of time 


or action by a third party, would result in a default under any Material Contract by either Seller or 


any other party.  


Section 4.12 Real Property.  


(a) Schedule 4.12(a) of Seller’s Disclosure Schedule sets forth the legal 


description of all parcels of real property owned in fee simple by Seller and used or held for use 


in, or necessary for, the development, ownership, construction, operation, or maintenance of the 


Project. 


(b) Schedule 4.12(b) of Seller’s Disclosure Schedule sets forth (i) the 


Real Property Agreements, (ii) the legal description of each parcel of real property that is the 


subject of any such Real Property Agreement (such real property, the “Real Property”), and (iii) 


the names of the parties to such Real Property Agreement.  


(c) Seller has provided Buyer with true, correct and complete copies of: 


(i) as of the Execution Date, each Real Property Agreement in effect as of the Execution Date; and 


(ii) as of the Closing Date, the Survey and all exception documents referenced in the Proforma 


Title Policy and such other reports or searches and similar documents and all amendments thereto 


with respect to the Real Property in the possession of or reasonably available to Seller.  


(d) Except as set forth on Schedule 4.12(d) of Seller’s Disclosure 


Schedule, (i) Seller has a good and marketable fee simple, or valid leasehold, easement or similar 


interest in the Real Property, as applicable, free and clear of all Liens, other than Permitted Liens, 


and (ii) no Counterparty to any Real Property Agreement has disclosed to Seller any Liens 


respecting the Real Property to which such Real Property Agreement relates other than Permitted 


Liens. 


(e) Each Real Property Agreement is in full force and effect and 


constitutes the legal, valid and binding obligation of Seller and, to Seller’s Knowledge, the other 


parties thereto, enforceable against Seller and, to Seller’s Knowledge, each other party thereto, as 


applicable, in accordance with its terms, subject to the effects of bankruptcy, insolvency, 


fraudulent conveyance, reorganization, moratorium and other Laws relating to or affecting 


creditors’ rights generally and general equitable principles.   


(f) Except as set forth on Schedule 4.12(f) of Seller’s Disclosure 


Schedule, (i) Seller is not in default or breach in any material respect under any Real Property 


Agreement, (ii) to Seller’s Knowledge, no Counterparty to any Real Property Agreement, is in 


default or breach in any material respect under any Real Property Agreement, and (iii) no 


conditions or events exist that, after notice or the lapse of time or both, would constitute a breach 


or default in any material respect under, or result in the termination or acceleration of, or entitle 


any party to accelerate any material obligation under, any Real Property Agreement. 


(g) Except as set forth on Schedule 4.12(g) of Seller’s Disclosure 


Schedule, Seller has not subleased or otherwise granted any Person the right to use or occupy any 
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Real Property or any portion thereof, and Seller has not granted any outstanding options, rights of 


first refusals, rights of first offer or other third-party rights to sell, assign or dispose of any interest 


in such Real Property. 


(h) Seller has not received notice of any Condemnation proceeding, or of 


any violation of any applicable zoning or land use Law or other Law relating to or affecting any 


of the Real Property.  There are no pending or threatened proceedings to condemn the Real 


Property, to modify the zoning classification of the Real Property, or to take by power of eminent 


domain or other governmental power the Real Property, nor are there are no outstanding unpaid 


assessment notices against any of the Real Property.  The Real Property is in compliance in all 


material respects with applicable Laws, permits, zoning, regulations and restrictive covenants 


applicable to such property.  Neither Seller nor, to Seller’s Knowledge, any other party thereto has 


declared an event of force majeure that is continuing under any Real Property Agreement. 


Section 4.13 Environmental Matters. 


(a) Except as set forth on Schedule 4.13(a) of Seller’s Disclosure 


Schedule, (i) Seller is, and since its formation has been, in compliance, in all material respects, 


with all Environmental Laws applicable to the Project or the Assumed Liabilities or Seller’s 


development of the Project, or ownership, leasing, or licensing of the Project Assets, and (ii) Seller 


has not received notice of any violation of such Environmental Laws.   


(b) Schedule 4.13(b) of Seller’s Disclosure Schedule sets forth all Permits 


required by Environmental Law for the development, ownership, leasing, licensing, construction, 


or commencement of operations of the Project (collectively, the “Environmental Permits”). 


(c) Schedule 4.13(c) of Seller’s Disclosure Schedule sets forth all 


Environmental Permits used or held by Seller or any of its Affiliates as of the Execution Date for 


use in the Project (the “Issued Environmental Permits”).  Seller has provided Buyer with a true 


and correct copy of each such Issued Environmental Permit.  


(d) (i) Except as set forth on Schedule 4.13(d)(i) of Seller’s Disclosure 


Schedule, all Issued Environmental Permits and all other Environmental Permits to be obtained 


prior to Closing are properly in the name of Seller or one of Seller’s Affiliates, and (ii) each Issued 


Environmental Permit or Environmental Permit in the name of any of Seller’s Affiliates will be 


transferred to and properly in the name of Seller (or, in the case of Contractor Permits, in the name 


of Contractor) as of the Closing.  


(e) Except as set forth on Schedule 4.13(e) of Seller’s Disclosure 


Schedule, (i) Seller or Seller’s Affiliate, as applicable, is in compliance with the terms of all Issued 


Environmental Permits; (ii) each such Issued Environmental Permit is in full force and effect; and 


(iv) Seller or Seller’s Affiliate, as applicable, has not received notice of any violation of any such 


Issued Environmental Permit. 


(f) Seller has provided Buyer with a true and correct copy of each Permit 


Application for each Environmental Permit for which Seller of any of its Affiliates has applied, 


but which is not, as of the Execution Date, an Issued Environmental Permit.   







 


28 
 


(g) Except as set forth on Schedule 4.13(g) of Seller’s Disclosure 


Schedule: 


(i) there are no Claims pending or, to Seller’s Knowledge, 


threatened against Seller (with respect to the Project or the Assumed Liabilities) or 


otherwise affecting the Project or the Assumed Liabilities asserting any violation 


of, or Liability under, any Environmental Law, including any such Claims 


challenging Seller’s compliance with, or the validity of, any Environmental Permit 


or seeking the termination or adverse modification of any Environmental Permit, 


and to Seller’s Knowledge, there are no facts, conditions or circumstances that 


would reasonably be expected to form the basis of any such Claim; 


(ii) Seller (with respect to the Project or the Assumed 


Liabilities) is not subject to, nor are the Project or any of the Project Assets or 


Assumed Liabilities bound by, any Order arising under or relating to any 


Environmental Law;  


(iii) no Hazardous Substance has been Released (as such 


term is defined in 42 U.S.C. Section 9601(22)) at any Real Property or to Seller’s 


Knowledge, at any other location in an amount or condition that would reasonably 


be expected to result in Liability to Seller (or Buyer after the Closing) under any 


Environmental Law or that would otherwise impair the use or operation of the 


Project; and 


(iv) Seller has delivered to, or otherwise Made Available 


for inspection by, Buyer true, complete and correct copies and results of any 


reports, data, investigations, audits, assessments (including any Phase I 


environmental site assessments and any Phase II environmental site assessments), 


correspondence, studies, analyses, tests or monitoring in the possession, or under 


the control, of Seller or any of its Affiliates pertaining to (1) any environmental 


matters pertaining to the development, permitting, operation and maintenance of 


the Project; (2) any unresolved Claims pending or threatened against Seller related 


to environmental matters pertaining to the Project; (3) any Hazardous Substance in, 


on, beneath or adjacent to any property currently or formerly owned, operated or 


leased by Seller; or (4) Seller’s compliance with Environmental Laws with respect 


to the Project.  


(h) (i) no animal or plant species listed as threatened or endangered under 


any Environmental Law, or a candidate for such status, or otherwise identified under 


Environmental Law as having special status have been observed by Seller, its Affiliates or Seller’s 


consultants on the Real Property, and (ii) no archeological resources (which for purposes of this 


representation shall be deemed to mean any material remains of past human life or activities which 


are of archeological interest and at least fifty (50) years of age) or paleontological resources (which 


for purposes of this representation shall be deemed to refer to “fossils” as such term is commonly 


used) in either case have been identified on the Real Property. 
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Section 4.14 Insurance.  Schedule 4.14(a) of Seller’s Disclosure Schedule sets 


forth a list and description of the material insurance policies under which the Project Assets are 


covered (the “Insurance Policies”).  Each Insurance Policy is in full force and effect and all 


premiums with respect thereto have been paid to the extent due and payable.  No written notice of 


cancellation or termination has been received by Seller with respect to any such Insurance Policy 


that has not been replaced on substantially similar terms prior to the date of such cancellation or 


termination. There are no pending claims under any Insurance Policy with respect to the Project 


Assets.  Neither Seller nor any of its Affiliates have been refused any insurance with respect to the 


Project Assets, nor has coverage been limited in any material respect by any insurance carrier to 


which Seller or its Affiliates have applied for any such insurance or with which it has carried 


insurance. 


Section 4.15 Taxes.  Except as set forth on Schedule 4.15 of Seller’s Disclosure 


Schedule:  


(a) all material Tax Returns with respect to Non-Income Taxes required 


to be filed by Seller with respect to the Project Assets have been filed when due in accordance 


with all applicable Laws (taking into account applicable extensions) and all such Tax Returns are 


true, correct and complete in all material respects; 


(b) Seller has paid in full all material Non-Income Taxes required to be 


paid with respect to the Project Assets (regardless of being shown as due and payable on any Tax 


Return); 


(c) there is no action, suit, proceeding, investigation, audit or claim by 


any Taxing Authority now pending or, to the Knowledge of Seller, threatened with respect to any 


Non-Income Tax with respect to the Project Assets;  


(d) there are no Liens for Taxes upon any of the Project Assets other than 


Permitted Liens; and 


(e) there are no outstanding agreements or waivers extending the 


statutory period of limitation for the assessment and collection of any Non-Income Taxes 


applicable to any Tax Returns with respect to the Project Assets. 


Section 4.16 Intellectual Property.  


(a) Schedule 4.16(a) of Seller’s Disclosure Schedule sets forth all of the 


registered, issued or applied for trademarks, patents, service marks and copyrights owned or 


licensed by Seller and used or held for use in, or necessary for, Seller to perform the Development 


Work, and otherwise conduct its business related to the Project, in each case consistent with Good 


Utility Practice.  Other than the items set forth on Schedule 4.16(a) of Seller’s Disclosure Schedule, 


(i) no Intellectual Property has been licensed to Seller that is used or held for use in, or necessary 


for, Seller to perform the Development Work, and otherwise conduct its business related to the 


Project or for Buyer to own, lease, license, construct, or commence operations of the Project, in 


each case, consistent with Good Utility Practice, (ii) no Intellectual Property included in the Project 


Assets has been licensed by Seller to any third party, and (iii) no Intellectual Property other than 


the Intellectual Property included in the Project Assets or provided by Contractor under the EPC 







 


30 
 


Contract is necessary for Buyer to own, lease, license, construct, or commence operations of the 


Project, in each case, consistent with Good Utility Practice. 


(b) To Seller’s Knowledge (i) Seller’s performance of the Development 


Work does not infringe or otherwise violate any third-party Intellectual Property rights, and (ii) no 


third party is infringing or otherwise violating any Intellectual Property rights owned by Seller for 


use in its performance of the Development Work and included in the Project Assets.  


Section 4.17 Employees and Employee Benefits. 


(a) Seller does not have and never has had any employees.  Seller is, and 


at all times has been, in compliance with applicable Laws relating to employment, social security, 


employee classification, employee benefits and employee matters.   


(b) Seller does not now, and did not in the past, maintain or contribute to 


(and never was required to maintain or contribute to) any “pension plan” or “welfare plan” within 


the meaning of Section 3(2) or 3(1), respectively, of the Employee Retirement Income Security 


Act of 1974, as amended (“ERISA”), or other employee benefit plan, program agreement or 


arrangement or employment, compensation, bonus, incentive, retirement, deferred compensation, 


severance or fringe benefit plan, program, agreement or arrangement, including any “employee 


benefit plan” as defined in Section 3(3) of ERISA (each, a “Benefit Plan”).  With respect to any 


Benefit Plan maintained by any trade or business, whether or not incorporated, that together with 


Seller would be deemed a “single employer” within the meaning of Section 414 of the Code or 


Section 4001(b) of ERISA or covering individuals who perform services in respect of Seller, Buyer 


will not be liable for any payments or benefits payable under such Benefit Plan, for any failure of 


such Benefit Plan to be operated and administered in all respects in accordance with applicable 


Law, including ERISA and the Code, or otherwise in respect of such Benefit Plan. 


Section 4.18 Absence of Undisclosed Liabilities. There are no Assumed 


Liabilities that would be required by GAAP to be reflected or reserved against on an unaudited 


balance sheet for the Project, other than (a) Liabilities adequately reflected or reserved for on the 


Interim Balance Sheet, (b) Liabilities incurred in the ordinary course of business since the Interim 


Balance Sheet Date, (c) Liabilities which, individually or in the aggregate, are not material, (d) 


Liabilities incurred in compliance with the terms of this Agreement or any Assigned Contract, (e) 


as set forth on Schedule 4.18 of Seller’s Disclosure Schedule, or (f) Excluded Liabilities. 


Section 4.19 Power of Attorney.  No power of attorney has been granted by Seller 


or any of its Affiliates with respect to the Project or the Assumed Liabilities to any Person.  


Section 4.20 Credit Support.  Other than as set forth on Schedule 4.20 of Seller’s 


Disclosure Schedule, there is no Credit Support provided by or on behalf of Seller or any of its 


Affiliates relating to the Project or the Assumed Liabilities.  


Section 4.21 Affiliate Arrangements.  Except as set forth on Schedule 4.21 of 


Seller’s Disclosure Schedule, no Affiliate or direct or indirect equity holder of Seller, or any 


director, officer or employee of the foregoing (a) is a party to any Contract with Seller related to 


the Project or the Assumed Liabilities; (b) provides services or resources to Seller relating to the 


Project or the Assumed Liabilities, or receives services or resources provided by Seller relating to 
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the Project or the Assumed Liabilities; (c) has any right, title or interest in or to the Project, 


including any Project Asset; or (d) has any material interest in any Person that acquires from or 


provides to Seller any goods or services that are material to the operation of the Project as currently 


conducted (each of the foregoing, an “Affiliate Arrangement”). 


Section 4.22 Brokers.  Seller has no Liability or obligation to pay fees or 


commissions to any broker, finder or agent with respect to the Transactions for which Buyer or 


any of their Affiliates could become liable or obliged. 


Section 4.23 Reports and Studies.  Seller has Made Available to Buyer true, 


correct and complete copies of all reports, studies, and tests prepared by any third party (and all 


amendments and supplements thereto) related to the Project or the Assumed Liabilities, prepared, 


commissioned by, or delivered or available to, Seller or any Affiliate of Seller, including the Phase 


I ESA Report and those that address any of the following matters in connection with the Project:  


the Real Property, the Project Site, design studies, geotechnical studies, transportation studies, 


cultural resources studies, transmission or interconnection studies, flora and fauna studies 


(including endangered or threatened species), the land, air, water, and insolation conditions of the 


Project Assets, state department of transportation analyses, zoning studies, and visual impact 


studies (collectively, the “Reports and Studies”). 


Section 4.24 Sales of Energy.  No Project Asset has been synchronized to the 


grid. 


Section 4.25 NO ADDITIONAL REPRESENTATIONS AND WARRANTIES.  


EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES OF SELLER 


PROVIDED IN THIS ARTICLE IV OR IN ANY ANCILLARY AGREEMENT, AND 


WITHOUT LIMITING THE PROVISIONS OF ANY ANCILLARY AGREEMENT, SELLER 


HAS NOT MADE, AND IS NOT MAKING, ANY REPRESENTATIONS OR WARRANTIES 


OF ANY KIND OR NATURE, EXPRESS OR IMPLIED, AS TO THE MERCHANTABILITY 


OR FITNESS FOR ANY PARTICULAR PURPOSE OF THE PROJECT ASSETS.  


ARTICLE V 


 


REPRESENTATIONS AND WARRANTIES OF BUYER 


Buyer hereby represents and warrants to Seller, as of the Execution Date and as of 


the Closing Date, except for those representations and warranties that are made as of a specific 


date, as follows: 


Section 5.1 Organization and Existence.  Buyer is an Oklahoma corporation 


with all requisite power and authority required to (a) own, lease, license, operate and maintain its 


assets and properties; (b) carry on its business as it is now being conducted; and (c) enter into this 


Agreement and the Ancillary Agreements to which it is (or, at the Closing, will be) a party and 


consummate the Transactions.  Buyer is duly qualified or licensed to do business and is in good 


standing in each jurisdiction in which such qualification or licensing is required. 


Section 5.2 Authorization.  Buyer has all requisite corporate power and 


authority to execute and deliver this Agreement and each Ancillary Agreement to be executed and 
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delivered by it in connection with this Agreement and to perform its obligations hereunder and 


thereunder and to consummate the Transactions.  Buyer has duly taken all action necessary to 


execute and deliver this Agreement and the Ancillary Agreements to which it is (or at Closing will 


be) a party, to consummate the Transactions and to perform its obligations hereunder and 


thereunder, and no other action or proceeding on the part of Buyer or any direct or indirect equity 


holder of Buyer is necessary to authorize this Agreement, the Ancillary Agreements to which it is 


(or at Closing will be) a party, or the Transactions. This Agreement and each of the Ancillary 


Agreements executed by Buyer as of the Execution Date has been duly executed and delivered by 


Buyer and, as of the Closing, the Ancillary Agreements to be executed by Buyer at or prior to 


Closing will have been duly executed and delivered by Buyer, and assuming the due authorization, 


execution and delivery by Seller of this Agreement and, as of the Closing, the Ancillary 


Agreements to which it is (or at Closing will be) a party, this Agreement and each of the Ancillary 


Agreements executed by Buyer as of the Execution Date and, as of the Closing, the Ancillary 


Agreements to which Buyer is (or at Closing will be) a party constitute (or at Closing will 


constitute) valid and legally binding obligations of Buyer, enforceable against Buyer in accordance 


with the respective terms thereof, except as the enforceability thereof may be limited by applicable 


bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting the enforcement of 


creditors’ rights generally or by equitable principles. 


Section 5.3 Noncontravention; Consents.  Except as set forth on Schedule 5.3 of 


Buyer’s Disclosure Schedule, the execution, delivery and performance by Buyer of this Agreement 


and the Ancillary Agreements to which Buyer is (or, at the Closing, will be) a party does not, and 


the consummation by Buyer of the Transactions will not (a) contravene or violate any provision 


of the Organizational Documents of Buyer; (b) conflict with or result in a violation or breach of 


any term or provision of any Law applicable to Buyer; or (c) subject to obtaining the Consents set 


forth in Section 5.3 of Buyer’s Disclosure Schedule, contravene or violate any provision of, or 


result in the termination or acceleration of, or entitle any party to accelerate any obligation or 


Indebtedness under, any material mortgage, lease, Contract, or Permit to which Buyer is a party or 


by which Buyer is bound. 


Section 5.4 Governmental Approvals.  Except as set forth on Schedule 5.4 of 


Buyer’s Disclosure Schedule and other than requirements applicable as a result of the specific legal 


or regulatory status of Seller or any of its Affiliates or as a result of other facts that specifically 


relate to the business or activities in which Seller or any of its Affiliates is or proposes to be 


engaged, no Consent of or with any Governmental Entity is required for or in connection with the 


execution, delivery and performance by Buyer of this Agreement and any Ancillary Agreements 


to which Buyer is (or, at the Closing, will be) a party, or the consummation by Buyer of the 


Transactions. 


Section 5.5 Compliance with Laws.  Buyer is not in violation of any applicable 


Law, except for violations that would not, individually or in the aggregate, reasonably be expected 


to prevent or materially delay or impair Buyer’s ability to perform its obligations under this 


Agreement and the Ancillary Agreements or consummate the Transactions. 


Section 5.6 Legal Proceedings.  Except as would not, individually or in the 


aggregate, reasonably be expected to prevent or materially impair or delay the ability of Buyer to 


perform its obligations hereunder or consummate the Transactions, as of the Execution Date, (a) 
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there are no Claims pending or, to Buyer’s Knowledge, threatened, against Buyer or otherwise 


affecting any of its assets or properties before any Governmental Entity and (b) neither Buyer nor 


any of its assets or properties is subject to any Order. 


Section 5.7 Brokers.  Neither Buyer nor any of its Affiliates has any Liability or 


obligation to pay fees or commissions to any broker, finder or agent with respect to the 


Transactions for which Seller or its Affiliates could become liable or obliged. 


ARTICLE VI 


 


COVENANTS 


Section 6.1 Access to Project Assets and Information. 


(a) Access to Project Site.  Seller shall, during the Interim Period, provide 


to Buyer reasonable access during normal business hours to the Project Assets, including the right 


to review and inspect the Books and Records and the Project Site, and to Seller’s and its Affiliates’ 


management personnel involved with the Development Work or the Project. 


(b) Books and Records.   


(i) Following the Closing, Seller shall be entitled to retain 


copies (at its sole cost and expense) of all Books and Records, and shall keep such 


information confidential in accordance with Section 6.5. 


(ii) For a period of seven (7) years after the Closing, Buyer 


shall, and shall cause its Affiliates and Representatives to, retain and afford to 


Seller, its Affiliates and its Representatives, reasonable access to (or, at Buyer’s 


option, copies of), all Books and Records, files and documents to the extent they 


are related to Project or the Assumed Liabilities, and to periods ending prior to the 


Closing Date, subject to Seller’s obligation to keep such Books and Records, files 


and documents confidential in accordance with Section 6.5, in order to permit 


Seller, its Affiliates and its Representatives to prepare and file its Tax Returns and 


to participate in any investigation by any Governmental Entity with respect thereto, 


and to defend any Claims relating to or involving Seller or its Affiliates (other than 


any Claims brought by or on behalf of Buyer or any of its Affiliates against Seller 


or any of its Affiliates; provided, that nothing herein shall limit any Party’s rights 


to discovery in connection with any such Claims), to discharge its obligations under 


this Agreement, or to comply with applicable Law, or for other reasonable 


purposes, and Buyer will reasonably cooperate with Seller, its Affiliates and its 


Representatives in connection therewith; provided, that (A) such access shall not 


unreasonably interfere with the normal conduct of the operations of Buyer, and (B) 


Seller shall pay and reimburse Buyer for all documented and out-of-pocket costs 


reasonably incurred by Buyer in making such Books and Records, files and 


documents available to Seller, its Affiliates and its Representatives and cooperate 


with Seller in connection therewith. 


Section 6.2 Conduct of Business Pending the Closing. 
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(a) During the Interim Period, except as set forth on Schedule 6.2, as 


expressly contemplated by this Agreement, as required by applicable Law, or as consented to in 


writing by Buyer, Seller shall (i) perform the Development Work and otherwise conduct its 


business relating to the Project in the ordinary course of business, (ii) use commercially reasonable 


efforts to maintain and preserve intact the Project Assets in accordance with Good Utility Practice, 


applicable Permits and Laws, and all Contracts applicable to the Project or the Assumed Liabilities, 


and (iii) use commercially reasonable efforts to preserve its business relationships in connection 


with the Project in the ordinary course of business.  Without limiting the foregoing, during the 


Interim Period, except as set forth on Schedule 6.2, as expressly contemplated by this Agreement, 


as required by applicable Law or as consented to in writing by Buyer, Seller shall not: 


(i) sell, assign, transfer, lease, license or otherwise 


dispose of any of the Project Assets other than in the ordinary course of business; 


(ii) purchase, lease, or otherwise acquire any real property 


or other assets having a value which exceeds [______ ($_____)] in the aggregate 


that would constitute a Project Asset, except for (A) purchases of materials, 


supplies and spare parts and other assets in the ordinary course of business, or (B) 


the purchase, lease, or acquisition of other assets pursuant to Material Contracts 


listed on Section 4.11(a) of Seller’s Disclosure Schedule;  


(iii) merge or consolidate with any other Person or enter 


into any joint venture, partnership or similar venture with any other Person with 


respect to the Project; 


(iv) liquidate, dissolve, reorganize or otherwise wind up its 


business or operations; 


(v) permit any Change of Control to occur; 


(vi) make a voluntary assignment for the benefit of its 


creditors or file a voluntary petition of bankruptcy or insolvency or otherwise 


institute insolvency proceedings of any type; 


(vii) grant, impose or permit to exist any Liens on any 


Project Asset (other than Permitted Liens); 


(viii) enter into, or fail to terminate prior to Closing and 


without liability to Buyer, any Affiliate Arrangement that will be binding on Buyer 


or the Project Assets following the Closing;   


(ix) enter into any compromise or settlement of any Claims 


with a value in excess of [_________($____)] with respect to the Project or the 


Assumed Liabilities, unless such compromise or settlement is an Excluded 


Liability, has been fully performed by Seller by Closing, or otherwise imposes no 


Liabilities on Buyer or with respect to the Project after Closing;  
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(x) amend, restate, supplement, waive any rights under or 


terminate any material Issued Permit, or Issued Environmental Permit; 


(xi) hire any employee or offer employment to any 


individual or adopt or enter into any Benefit Plan; or 


(xii) agree or commit to do any of the foregoing. 


(b) With respect to any Issued Permit or Issued Environmental Permit for 


which the date for renewal is reasonably expected to pass by the Closing Date, Seller shall file by 


the Closing Date all Permit Applications necessary to renew such Permits in a timely fashion 


without any material modifications to the terms of such Permits, except as may be required by 


applicable Law, Environmental Law or pursuant to the provisions of Section 6.4. 


(c) Notwithstanding anything to the contrary in this Section 6.2, Seller 


shall be permitted to take such actions as it reasonably deems necessary to prevent the occurrence 


of, or mitigate the effects of, damage to property or injury to persons under emergency 


circumstances; provided, that Seller shall provide Buyer with notice of such action as soon as 


reasonably practicable; provided, further, that taking such action shall not impact any other 


obligation of Seller or any right or remedy of Buyer hereunder. 


(d) During the Interim Period, Seller shall promptly (but in any event 


within five (5) Business Days) notify Buyer of any Claim from any Person (including any 


Governmental Entity) against Seller or affecting any of its assets or the Project or the Project Assets 


in each case, that has resulted or would reasonably be expected to result in the failure or delay of 


any conditions set forth in Article VII to be satisfied. 


(e) Seller shall take such actions during the Interim Period as may be 


required or reasonably requested by Buyer to qualify the Project or the Project Assets for any tax 


credits or other Tax Benefits that may be available under the Code or other applicable Tax Law.  


Section 6.3 Assigned Contracts. 


(a) During the Interim Period, to the extent that the Consent of a party 


(other than Seller) to an Assigned Contract (each a “Counterparty”) is required in order for 


consummation of the Transactions not to contravene or violate any provision of any Assigned 


Contract or applicable Law, Seller shall use commercially reasonable efforts to obtain the written 


Consent (the “Contract Consent”) of each Counterparty to each such Assigned Contract to the 


assignment to Buyer of each such Assigned Contract at the Closing.  


(b) Following the Closing, Seller shall reasonably cooperate with Buyer 


in Buyer’s efforts to provide such notices to Counterparties to any Assigned Contract as Buyer 


reasonably deems necessary, including notices providing Counterparties with updated notice 


information and updated bank account information to which any applicable payments should be 


made by such Counterparties. 


Section 6.4 Permits.  
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(a) During the Interim Period, to the extent that the Consent of any 


Governmental Entity is required in order to transfer any Project Permit to Buyer hereunder, (i) 


Seller shall use commercially reasonable efforts to either transfer or obtain the reissuance of each 


such Project Permit to Buyer at the Closing, and (ii) in the event that, notwithstanding the use of 


such commercially reasonable efforts, any such Project Permit is not transferable or re-issuable to 


Buyer, Seller shall use commercially reasonable efforts to either transfer or obtain the reissuance 


of each such Project Permit to Buyer.  Buyer shall have the right to review in advance all material 


information relating to the Transactions which appear in any document to be submitted in 


connection with any filings to transfer the Project Permits, and Seller shall incorporate in good 


faith any comments requested by Buyer.  


(b) For the avoidance of doubt, the Commission Approvals shall be 


governed by Section 6.7 and not this Section 6.4.  


Section 6.5 Confidentiality; Publicity. 


(a) During the Interim Period, and, to the extent required pursuant to 


Section 6.5(d), after the Closing, each Party, its Affiliates and its Representatives (in such capacity, 


a “Receiving Party”) shall hold in confidence all Confidential Information obtained from the other 


Parties, their respective Affiliates and their respective Representatives (in such capacity, a 


“Disclosing Party”) in accordance with the provisions of this Agreement; provided, that nothing 


in this Section 6.5 shall prevent disclosures by any Party to the extent that such disclosure is 


reasonably deemed necessary to comply with such Party’s obligations under Section 6.3, 6.4 or 


6.7; provided, further, that such Disclosing Party makes commercially reasonable efforts to 


maintain the confidentiality of such Confidential Information in connection with any disclosure 


thereof pursuant to its obligations in Section 6.3, 6.4 or 6.7.  “Confidential Information” shall mean 


any and all information provided (i) either by Buyer or any of its Affiliates to Seller or by Seller 


or any of its Affiliates to Buyer in writing and identified by the Disclosing Party as confidential 


and (ii) any and all information with respect to the Project, the Assumed Liabilities, or the 


Transactions; provided, that the Receiving Party shall not have any restrictive obligation with 


respect to any Confidential Information which (A) was prior to the date of its disclosure contained 


in a printed publication available to the general public, (B) is or becomes publicly known through 


no wrongful act or omission of the Receiving Party, (C) is known by the Receiving Party without 


any proprietary restrictions by the Disclosing Party at the time of receipt of such Confidential 


Information, or (D) is independently developed by the Receiving Party, as evidenced by the written 


records thereof.  In addition, a Receiving Party may disclose Confidential Information if required 


pursuant to a subpoena by a court of competent jurisdiction or by order of a Governmental Entity 


or other applicable Law, provided that the Receiving Party provides the Disclosing Party prior 


notice (unless such notice is prohibited) of such requirement in order to permit the Disclosing Party 


time to seek appropriate relief against such disclosure. 


(b) Without limiting Section 6.5(c), all Confidential Information 


furnished to any Receiving Party by any Disclosing Party, unless otherwise specified in writing, 


shall remain the property of the Disclosing Party (other than, for avoidance of doubt, any Project 


Asset transferred to Buyer at Closing, which shall be the property of Buyer from and after Closing) 


and, in the event this Agreement is terminated prior to Closing, shall be returned to it or destroyed, 


together with any and all copies made thereof, upon request of the Disclosing Party for such return 
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or destruction (except for documents submitted to a Governmental Entity pursuant to Section 6.4 


or Section 6.7 or upon subpoena and which cannot be retrieved with reasonable effort). 


(c) Neither Seller nor Buyer or any of their respective Affiliates will 


disseminate any press release or other public announcement or disclosure concerning this 


Agreement or the Transactions without the prior written consent of each of the other Parties (which 


consent shall not be unreasonably withheld, conditioned or delayed), except as may be required 


under or in connection with Section 6.3, Section 6.4, or Section 6.7 or except as may be required 


by applicable Law, Governmental Entity or Permit (including any rules of an applicable securities 


exchange), provided, that such Disclosing Party shall take all commercially reasonable steps to 


preserve the confidentiality of the Confidential Information thereunder; provided, further, that 


without prior written consent of the other Parties, each Party may disseminate information 


substantially consistent with information included in a press release or other document previously 


approved for external distribution by the other Parties pursuant to this Section 6.5(c).   


(d) Except as otherwise provided in Section 6.5(c), from and after the 


Closing Date, or the earlier termination of this Agreement in accordance with its terms, until the 


third (3rd) anniversary thereof, each Party shall, and shall cause its Affiliates to, maintain in 


confidence and not disclose to any Person any Confidential Information furnished by the other 


Parties pursuant to the terms of this Agreement and the Ancillary Agreements in accordance with 


the terms of this Section 6.5; provided, that (i) if the Closing occurs, then during such period Seller 


shall, and shall cause its Affiliates to, maintain in confidence and not disclose to any Person any 


Confidential Information concerning the Project or the Assumed Liabilities (other than any 


Confidential Information (x) relating to Seller and its Affiliates and not to the Project, the 


Transactions, or the Assumed Liabilities, or (y) relating to the Excluded Assets or the Excluded 


Liabilities), in accordance with, and to the extent required by, the provisions of this Section 6.5, 


as if it were the Receiving Party with respect to such information, (ii) the Parties acknowledge and 


agree that the EPC Contract shall be subject to the applicable confidentiality obligations set forth 


therein, (iii) if the Closing occurs, Buyer may use the Confidential Information with respect to 


which it is the Receiving Party for use in, or as necessary for, the ownership, leasing, licensing, 


construction, or operation of the Project, and (iv) notwithstanding the foregoing, following the 


Closing, Buyer shall not be subject to the restrictions of this Section 6.5(d).   


(e) The Parties agree that the provisions of this Section 6.5 supersede and 


replace the provisions of the Confidentiality Agreement. 


Section 6.6 Expenses.  Except as otherwise expressly provided in this 


Agreement, whether or not the Transactions are consummated, each Party will pay its own costs 


and expenses incurred in anticipation of, relating to, and in connection with the negotiation and 


execution of this Agreement and the Transactions. 


Section 6.7 Regulatory Approvals.4During the Interim Period, the Parties will 


use commercially reasonable efforts to obtain the Commission Approvals.  Seller and Buyer, as 


applicable, will promptly inform the other Party of any material communication received by such 


 
4 Note to Draft:  This section to be revised based on applicable Commission approvals. 
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Party from any Governmental Entity with respect to the Commission Approvals regarding the 


Transactions. 


Section 6.8 Risk of Loss; Insurance.  


(a) During the Interim Period, Seller will bear all costs and expenses and 


assume and bear all risk of loss, damage or destruction of or to the Project Assets due to theft, 


expropriation, seizure, destruction, damage, fire, earthquake, flood, the elements or other cause or 


casualty.  


(b) During the Interim Period, Seller shall (i) procure and maintain the 


Insurance Policies and such other insurance as is required by each Material Contract or Real 


Property Agreement, and (ii) timely make all claims under such policies for damages incurred by 


Seller or related to the Project Assets.   


(c) Except as provided in this Agreement or the EPC Contract, Buyer 


shall be solely responsible (at its sole cost and expense) for providing insurance for the Project and 


the other Project Assets for events and occurrences occurring after the Closing Date. 


Section 6.9 Transfer Taxes.  Notwithstanding any provision of this Agreement 


to the contrary, all Transfer Taxes incurred in connection with the sale and purchase of the Project 


Assets on the Closing Date shall be borne by Seller.  Seller shall file in a timely manner all 


necessary documents (including all Tax Returns) and remit all necessary payments with respect to 


such Transfer Taxes and shall provide the other parties with evidence satisfactory to such other 


parties that such Transfer Taxes have been paid. Seller and Buyer shall reasonably cooperate in 


preparing and executing any such documents with respect to such Transfer Taxes, and shall 


reasonably cooperate to minimize, to the extent permissible under applicable Law, the amount of 


any such Transfer Taxes. 


Section 6.10 Proration of Straddle Period Taxes.  Any liability for Taxes 


attributable to a Straddle Period shall be apportioned between the portion of such period ending 


on the Closing Date and the portion beginning on the day after the Closing Date (a) in the case of 


Property Taxes, by apportioning such Taxes on a per diem basis, as provided in Section 3.6(b), 


and (b) in the case of all other Taxes, on the basis of a closing of the books as of the close of 


business on the Closing Date. 


Section 6.11 Real Property. 


(a) By not later than sixty (60) days prior to the anticipated Closing Date, 


Seller shall provide to Buyer the most recent draft of the Survey as of such date and the Title 


Company’s title report (the “Title Commitment”) for the Real Property; 


(b) Seller shall cooperate with Buyer in connection with Seller’s efforts 


to obtain for Buyer the Owner’s Title Policy, including providing such affidavits and other similar 


documents as may be customarily and reasonably required by the Title Company.   


(c) The premiums for the Owner’s Title Policy shall be paid by Buyer; 


provided, that Seller shall pay for the Survey and the Proforma Title Policy (including any search 
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fees relating thereto and any amendments, updates and supplements thereto) and all recording 


charges and expenses incurred in connection with recording any Real Property Agreement. 


(d) During the Interim Period, Seller shall (i) perform and observe its 


obligations under the Real Property Agreements to which it is a party, (ii) take all reasonable and 


necessary action to prevent the termination or cancellation of any Real Property Agreement, and 


(iii) enforce against the relevant Counterparty to each Real Property Agreement each covenant or 


obligation of such Real Property Agreement to which it is a party in accordance with its terms. 


Section 6.12 Books and Records.  At or prior to Closing, Seller shall, or shall 


cause, all of the Books and Records that are in its possession or control to be Made Available to 


Buyer. 


Section 6.13 Material Contracts.   


(a) Subject to Section 6.13(b), Seller shall (i) perform and observe its 


obligations under the Material Contracts to which it is a party, (ii) take all reasonable and necessary 


action to prevent the termination or cancellation of any Material Contracts to which it is a party in 


accordance with the terms of such Material Contracts or otherwise (except for the expiration of 


any Material Contract in accordance with its terms and not as a result of a breach or default 


thereunder), and (iii) enforce against the relevant Counterparty to each Material Contract each 


covenant or obligation of such Material Contract to which it is a party in accordance with its terms.  


(b) During the Interim Period, Seller may amend, supplement, modify, 


replace, or enter into any Contract that would constitute, a Material Contract or other Assigned 


Contract provided that (i) such Contract, or amendment, supplement, replacement or modification 


thereto, is necessary for the development, ownership, leasing, licensing, construction or operation 


of the Project in accordance with Good Utility Practice and in compliance with applicable Laws 


and (ii) Buyer consents to such amendment, supplement, modification, replacement, or entry into 


such Contract. 


Section 6.14 Further Actions.  After the Closing, Buyer, on the one hand, and 


Seller, on the other hand, shall, from time to time, at the request of, and without further expense 


to, the other, provide all cooperation reasonably requested by the other in order to effectuate the 


Transactions, including executing and delivering such other instruments of conveyance as the other 


may reasonably request, in order to effectively consummate the Transactions and, with respect to 


Buyer, to vest in Buyer all rights, title and interest in and to, and the benefit of, the Project Assets 


as contemplated by this Agreement, including assistance in the collection or reduction to 


possession of any such Project Assets.  Without limiting the foregoing, at the request of Buyer, 


Seller shall assert claims and/or otherwise pursue recovery under any insurance policies covering 


the Project Assets for a loss, event or occurrence arising prior to the Closing with respect to any 


of the Project Assets in order to recover insurance proceeds to which Buyer is entitled pursuant to 


Section 3.1(j).   


Section 6.15 Efforts to Close.  Without limiting Sections 6.3, 6.4 and 6.7, each of 


the Parties agrees to use its commercially reasonable efforts to take, or cause to be taken, all action 


and to do, or cause to be done, all things necessary, proper or advisable to consummate, as 
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promptly as practicable, the Transactions during the Interim Period, including obtaining all 


necessary Consents required pursuant to this Agreement.  Each Party agrees to cooperate fully 


with the other Parties in assisting it to comply with the provisions of this Section 6.15.  No Party 


shall be entitled to invoke a failure of a condition precedent to its obligations hereunder where 


such Party’s own breach or default has caused such failure to occur.  Notwithstanding the foregoing 


provisions of this Section 6.15 or the provisions of Section 6.14, no Party shall be required to 


initiate any litigation, make any substantial payment not contemplated by this Agreement or incur 


any material economic burden not contemplated by this Agreement.   


Section 6.16 Replacement of Credit Support.  Buyer shall use commercially 


reasonable efforts to, at or prior to Closing, substitute or replace the Credit Support set forth on 


Section 4.20 of Seller’s Disclosure Schedule (other than, for the avoidance of doubt, any Credit 


Support required to be provided by or on behalf of Contractor under the EPC Contract) with 


substitute or replacement Credit Support that is satisfactory to the beneficiary thereof in 


accordance with the applicable Assigned Contract or Project Permit, effective at the Closing.  


Seller shall reasonably cooperate with Buyer in connection with the foregoing.  Without limiting 


Buyer’s obligations under the preceding sentence, in the event that Buyer is unable to substitute 


or replace such Credit Support with substitute or replacement Credit Support in accordance 


therewith at or prior to the Closing, then Seller and Buyer shall, in lieu of causing such release and 


discharge, enter into a back-to-back arrangement pursuant to which Buyer shall indemnify and 


hold harmless Seller and its Affiliates against, and reimburse Seller and its Affiliates for, any and 


all amounts paid, including costs or expenses in connection with such Credit Support, including 


Seller’s and any of its Affiliates’ expenses in maintaining such Credit Support from and after the 


Closing, which back-to-back arrangement shall provide that Buyer shall promptly and in no event 


later than three (3) Business Days after written demand therefor from Seller, reimburse Seller and 


any of its Affiliates to the extent that such Credit Support is drawn and Seller or any of its Affiliates 


makes any payment or incurs any Liability in respect of such Credit Support after the Closing. 


Section 6.17 Reports and Studies.  At or prior to the Closing, Seller shall, or shall 


cause, all of the Reports and Studies to be Made Available to Buyer.   


ARTICLE VII 


 


CONDITIONS PRECEDENT TO OBLIGATIONS OF BUYER 


Section 7.1 Buyer’s Conditions Precedent.  The obligation of Buyer to 


consummate the Transactions is subject to the satisfaction or waiver by it of each of the following 


conditions precedent (“Buyer Conditions Precedent”): 


(a) Representations and Warranties.  (i) Each representation and warranty 


of Seller set forth in Article IV hereof (other than the Seller Fundamental Representations) shall 


be true and correct in all material respects (except any such representation and warranty that is 


qualified as to materiality or Material Adverse Effect, which shall be true and correct in all 


respects), and (ii) each Seller Fundamental Representation shall be true and correct in all respects, 


in each case, on and as of the Closing Date as though made on and as of such date or, in the case 


of representations and warranties made as of a specified date earlier than the Closing Date, on and 


as of such earlier date. 
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(b) Agreements.  (i) This Agreement and each Ancillary Agreement 


executed on or prior to the Closing Date shall be in full force and effect, (ii) the covenants, 


agreements and obligations required by this Agreement and each Ancillary Agreement to be 


performed and complied with by the Seller or any of its Affiliates prior to or at the Closing Date 


shall have been performed and complied with in all material respects, and (iii) no breach, event of 


default or termination event by Seller or any of its Affiliates or other event by Seller or any of its 


Affiliates which, with notice or the lapse of time or both, would become a breach, event of default 


or termination event, shall have occurred and is continuing under this Agreement or any relevant 


Ancillary Agreement. 


(c) Governmental Approvals.  Each Consent set forth on Schedule 4.4 of 


Seller’s Disclosure Schedule or Schedule 5.4 of Buyer’s Disclosure Schedule shall have been 


obtained and Buyer shall have received the Commission Approvals, and, in each case, such 


Consent is validly issued, in full force and effect, and final and Non-Appealable. 


(d) Consents.  Each of Seller and Buyer shall have received all third party 


Consents set forth on Schedule 4.3 of Seller’s Disclosure Schedule or Schedule 5.3 of Buyer’s 


Disclosure Schedule, and such Consents shall be in full force and effect. 


(e) No Injunctions.  There shall be no Laws, Orders or Permits that 


restrain, enjoin or otherwise prevent or make illegal the consummation of the Transactions, and no 


action, suit or legal proceeding shall have been instituted or threatened in writing that questions or 


challenges the validity of, or seeks to impair, restrain, prohibit, invalidate or enjoin, the 


consummation of the Transactions that remains pending. 


(f) Real Property.  Seller has caused the Title Company to deliver the 


Owner’s Title Policy in the form of the Proforma Title Policy. 


(g) Permits.  All Project Permits shall have been duly issued and 


obtained, and shall have been transferred or reissued to Buyer in accordance with Section 6.4(a), 


and such Project Permits shall be in full force and effect and Non-Appealable.  


(h) Material Adverse Effect.  No Material Adverse Effect shall have 


occurred since the Execution Date. 


(i) Closing Documents.  Seller shall have delivered (or concurrently with 


the Closing, shall deliver) to Buyer all of the documents required to be delivered by it pursuant to 


Section 3.8. 


(j) Reports and Studies.  Seller shall have delivered to Buyer the Reports 


and Studies pursuant to Section 6.17. 


(k) Critical Development Work.  The Critical Development Work shall 


have been completed in accordance with Section 2.1.   


(l) Lien Searches.  Buyer shall have received  copies of title searches and 


searches of financing statements of public record and of judgment, litigation and tax lien records 
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that relate or pertain to the Project or Seller, indicating no Liens with respect to the Project Assets 


other than Permitted Liens. 


ARTICLE VIII 


 


CONDITIONS PRECEDENT TO OBLIGATIONS OF SELLER 


Section 8.1 Seller Conditions Precedent.  The obligation of Seller to 


consummate the Transactions is subject to the satisfaction or waiver by it of each of the following 


conditions precedent (“Seller Conditions Precedent”): 


(a) Representations and Warranties.  (i) Each representation and warranty 


of Buyer set forth in Article V hereof (other than the Buyer Fundamental Representations) shall 


be true and correct in all material respects (except any such representation and warranty that is 


qualified as to materiality or Material Adverse Effect, which shall be true and correct in all 


respects), and (ii) each Buyer Fundamental Representation shall be true and correct in all respects, 


in each case, on and as of the Closing Date as though made on and as of such date or, in the case 


of representations and warranties made as of a specified date earlier than the Closing Date, on and 


as of such earlier date. 


(b) Agreements.  (i) This Agreement and each Ancillary Agreement 


executed on or prior to the Closing Date shall be in full force and effect, (ii) the covenants, 


agreements and obligations required by this Agreement and each Ancillary Agreement to be 


performed and complied with by Buyer or any of its Affiliates prior to or at the Closing Date shall 


have been performed and complied with in all material respects, and (iii) no breach, event of 


default or termination event by Buyer or any of its Affiliates or other event by Buyer or any of its 


Affiliates which, with notice or the lapse of time or both, would become a breach, event of default 


or termination event, shall have occurred and is continuing under this Agreement or any relevant 


Ancillary Agreement. 


(c) Governmental Approvals.  Each Consent set forth on Schedule 4.4 of 


Seller’s Disclosure Schedule or Schedule 5.4 of Buyer’s Disclosure Schedule, including the 


Commission Approvals, shall have been obtained and, in each case, such Consent is validly issued, 


in full force and effect, final and Non-Appealable. 


(d) Consents.  Each of Seller and Buyer shall have received all third party 


Consents set forth on Schedule 4.3 of Seller’s Disclosure Schedule or Schedule 5.3 of Buyer’s 


Disclosure Schedule. 


(e) No Injunctions.  There shall be no Laws, Orders or Permits that 


restrain, enjoin or otherwise prevent or make illegal the consummation of the Transactions, and no 


action, suit or legal proceeding shall have been instituted or threatened in writing that questions or 


challenges the validity of, or seeks to impair, restrain, prohibit, invalidate or enjoin, the 


consummation of the Transactions that remains pending.  


(f) Permits.  All Project Permits shall have been duly issued and 


obtained, shall have been transferred or reissued to Buyer in accordance with Section 6.4(a), and 


such Project Permits shall be in full force and effect and Non-Appealable. 
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(g) Closing Documents.  Buyer shall have delivered (or concurrently with 


the Closing, shall deliver) all of the documents required to be delivered by it pursuant to Section 


3.9. 


(h) Critical Development Work.  The Critical Development Work shall 


have been completed in accordance with Section 2.1.   


ARTICLE IX 


 


SURVIVAL; INDEMNIFICATION 


Section 9.1 Survival.  


(a) All representations and warranties made by Seller or Buyer in this 


Agreement shall survive the Closing Date for a period of twenty four (24) months, except that the 


Buyer Fundamental Representations, the Seller Fundamental Representations, and the 


representations and warranties made by Seller in Section 4.15 (Taxes) shall survive until the 


expiration of the applicable statute of limitations (including any relevant extensions), plus sixty 


(60) days.   


(b) The covenants and agreements of the Parties contained in this 


Agreement to be performed by their terms (i) prior to the Closing Date shall expire on the Closing 


Date, and (ii) on or after the Closing Date shall survive the Closing until fully performed in 


accordance with the terms specified in this Agreement with respect to such covenant or agreement.   


(c) All representations, warranties and covenants shall survive beyond 


the period specified in this Section 9.1 with respect to any inaccuracy therein or breach thereof, 


notice of which shall have been duly given within the period specified in Section 9.1(a) or Section 


9.1(b), as applicable, in accordance with Section 9.4(a), but only to the extent, and for the time 


period, necessary to resolve any claim for indemnification arising from an asserted breach of the 


applicable representation, warranty, covenant or agreement. 


Section 9.2 Indemnification by Seller. 


(a) From and after the Closing Date, subject to the other provisions of 


this Article IX, Seller agrees to indemnify Buyer, its Affiliates and their respective Representatives 


(each, an “Indemnified Buyer Party” and collectively, the “Indemnified Buyer Parties”) and to 


hold each of them harmless from and against, any and all Damages suffered, paid or incurred by 


such Indemnified Buyer Party on account of, arising from, or in connection with (i) any inaccuracy 


or breach of any of the representations and warranties made by Seller to Buyer in this Agreement 


or the Seller Closing Certificate, (ii) any breach by Seller of any of its covenants or agreements 


contained in this Agreement, or (iii) any Excluded Asset or Excluded Liability. 


(b) The Indemnified Buyer Parties shall be entitled to indemnification 


with respect to any claim pursuant to Section 9.2(a)(i) only if: 


(i) the aggregate Damages to all Indemnified Buyer 


Parties with respect to such claims against Seller exceed two percent (2%) of the 
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Aggregate Purchase Price (the “Deductible”), whereupon Seller shall be obligated 


to pay the Indemnified Buyer Parties all such amounts in excess of the Deductible; 


provided, that only individual claims, or a series of related claims arising from 


substantially identical facts, for which the aggregate Damages to all Indemnified 


Buyer Parties exceed [ • ] (the “Minor Claims Amount”) shall count towards the 


Deductible; and  


(ii) the aggregate Damages to all Indemnified Buyer 


Parties for which Indemnified Buyer Parties are entitled to indemnification 


pursuant to Section 9.2(a)(i) do not exceed [ • ] of the Aggregate Purchase Price 


(the “Cap”). 


(c) Notwithstanding anything in this Section 9.2 to the contrary,  


(i) the limitations set forth in Section 9.2(b) shall not 


apply to payment obligations arising under Section 2.4(b)(i) or (ii), or to any 


indemnification obligation of Seller pursuant to Section 9.2(a)(i) arising out of or 


resulting from (A) any breach of any Seller Fundamental Representation, (B) any 


claim or cause of action arising from fraud of Seller or any of its respective 


Affiliates, (C) any breach of the representations and warranties made by Seller in 


Section 4.15 (Taxes), or (D) any Excluded Asset or Excluded Liability; and  


(ii) Seller shall not be required to indemnify the 


Indemnified Buyer Parties (A) pursuant to Section 9.2(a)(i) in respect of breach of 


Seller Fundamental Representations, (B) pursuant to Section 9.2(a)(ii), or (C) 


pursuant to Section 9.2(a)(iii) solely in respect of Taxes described in Section 3.4, 


for Damages in the aggregate in excess of the Base Purchase Price. 


Section 9.3 Indemnification by Buyer.   


(a) From and after the Closing Date, subject to the other provisions of 


this Article IX, Buyer hereby agrees to indemnify Seller, its Affiliates and their respective 


Representatives (each, an “Indemnified Seller Party” and collectively, the “Indemnified Seller 


Parties”) and to hold each of them harmless from and against, any and all Damages suffered, paid 


or incurred by such Indemnified Seller Party on account of, arising from, or in connection with (i) 


any breach of any of the representations and warranties made by Buyer to Seller in this Agreement 


or Buyer Closing Certificate, (ii) any breach by Buyer of any of its covenants or agreements 


contained in this Agreement, or (iii) any Assumed Liability. 


(b) The Indemnified Seller Parties shall be entitled to indemnification 


from Buyer with respect to any claim pursuant to Section 9.3(a)(i) only if: 


(i) the aggregate Damages to all Indemnified Seller 


Parties with respect to such claims against the Buyer exceed the Deductible, 


whereupon Buyer shall be obligated to pay all such amounts in excess of the 


Deductible; provided, that only individual claims, or a series of related claims 


arising from substantially identical facts, for which the aggregate Damages to all 
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Indemnified Seller Parties exceed the Minor Claims Amount shall count towards 


the Deductible; and 


(ii) the aggregate Damages to all Indemnified Seller 


Parties for which Indemnified Seller Parties are entitled to indemnification against 


Buyer pursuant to Section 9.3(a)(i) do not exceed the Cap. 


(c) Notwithstanding anything in this Section 9.3 to the contrary,  


(i) the limitations set forth in Section 9.3(b) shall not 


apply to any indemnification obligation of Buyer pursuant to Section 9.3(a)(i) 


arising out of or resulting from (A) any breach by Buyer of its Buyer Fundamental 


Representations, (B) any claim or cause of action arising from fraud of Buyer or 


any of its Affiliates, or (C) Buyer’s payment obligations arising out of Section 


2.4(b)(ii), and  


(ii) Buyer shall not be required to indemnify the 


Indemnified Seller Parties (A) pursuant to Section 9.3(a)(i) in respect of Buyer 


Fundamental Representations, or (B) pursuant to Section 9.3(a)(ii), for Damages in 


the aggregate in excess of the Purchase Price.  


Section 9.4 Indemnification Procedures.   


(a) If an Indemnified Buyer Party or an Indemnified Seller Party (each, 


an “Indemnified Party”) believes that a claim or other circumstance exists that has given or may 


reasonably be expected to give rise to a right of indemnification under this Article IX (whether or 


not the amount of Damages relating thereto is then quantifiable), such Indemnified Party shall 


assert its claim for indemnification by giving written notice thereof (a “Claim Notice”) to the Party 


from which indemnification is sought (the “Indemnifying Party”) (i) if the event or occurrence 


giving rise to such claim for indemnification is, or relates to, a claim brought by a Person not a 


party to this Agreement or affiliated with any Party (a “Third Party”), promptly following receipt 


of notice of such claim by such Indemnified Party, or (ii) if the event or occurrence giving rise to 


such action or claim for indemnification is not, or does not relate to, a claim brought by a Third 


Party, promptly after the discovery by the Indemnified Party of the circumstances giving rise to 


such claim for indemnity.  Each Claim Notice shall describe the claim in reasonable detail.  The 


failure by the Indemnified Party to so notify, or any delay by the Indemnified Party in notifying, 


the Indemnifying Party shall not relieve the Indemnifying Party of any indemnification obligation 


hereunder except and only to the extent that the rights of the Indemnifying Party are materially 


prejudiced by such failure to give, or delay in giving, such notice. 


(b) If any claim by an Indemnified Party under this Article IX relates to 


a claim filed or made against an Indemnified Party by a Third Party (a “Third Party Claim”), the 


Indemnifying Party may elect at any time to negotiate a settlement or a compromise of such Third 


Party Claim or to defend such Third Party Claim, in each case at its sole cost and expense and with 


its own counsel, if the Indemnifying Party provides written notice to the Indemnified Party that 


the Indemnifying Party intends to undertake such defense; provided, that the Indemnifying Party 


shall not have the right to negotiate a settlement or a compromise of such Third Party Claim or to 
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defend such Third Party Claim, notwithstanding the giving of such written acknowledgment, if (i) 


such claim seeks an injunction or other equitable relief, (ii) the Indemnified Party shall have been 


advised by counsel that there are one or more legal or equitable defenses available to it which are 


different from or in addition to those available to the Indemnifying Party, and in the reasonable 


opinion of the Indemnified Party, counsel for the Indemnifying Party could not adequately 


represent the interests of the Indemnified Party because such interests could be in conflict with 


those of the Indemnifying Party, (iii) in the reasonable opinion of the Indemnified Party, the 


Indemnifying Party does not have the financial wherewithal to pay for such defense (provided, 


that prior to the Indemnified Party taking any action pursuant to this clause (iii), the Indemnifying 


Party shall have a reasonable opportunity to demonstrate to the Indemnified Party that the 


Indemnifying Party does have the financial wherewithal to pay for such defense), (iv) such Third 


Party Claim involves, or could reasonably be expected to have a material effect on, any material 


matter or obligation of or relating to the Indemnified Party which is beyond the scope of the 


indemnification obligation of the Indemnifying Party pursuant to this Agreement, or (v) such Third 


Party Claim could reasonably be expected to result in the Indemnified Party being obligated to pay 


damages in excess of the amounts for which the Indemnifying Party could be liable to indemnify 


the Indemnified Party hereunder.  In the event the Indemnifying Party does not have the right to 


negotiate a settlement or a compromise of such Third Party Claim or to defend such Third Party 


Claim, the Indemnified Party may control such negotiation or defense, using a single counsel (in 


addition to local counsel) reasonably satisfactory to the Indemnifying Party, at the Indemnifying 


Party’s sole cost and expense, it being understood that counsels retained by the Parties in 


connection with the negotiation of this Agreement are deemed reasonably satisfactory. 


(c) Notwithstanding anything to the contrary contained herein, except 


with the prior written consent of the Indemnified Party, such consent not to be unreasonably 


withheld, conditioned or delayed, no Indemnifying Party shall settle or compromise any Third 


Party Claim or permit a default judgment or consent to an entry of judgment thereof unless such 


settlement, compromise or judgment (i) relates solely to money damages, (ii) provides for a full, 


unconditional and irrevocable release of the Indemnified Party with respect to the claim(s) being 


settled and (iii) does not contain any admission or finding of wrongdoing on behalf of the 


Indemnified Party.  Notwithstanding anything to the contrary contained herein, if, within fifteen 


(15) Business Days after receipt from an Indemnified Party of any Claim Notice with respect to a 


Third Party Claim, the Indemnifying Party does not elect to defend such Third Party Claim or if 


the Indemnifying Party does not have the right to defend such claim pursuant to Section 9.4(b), 


such Indemnified Party may, at its option, control the defense of such claim or negotiate the 


settlement or compromise of such claim; provided, that the Indemnifying Party may participate in 


such defense or negotiation, and any such settlement or compromise shall be permitted hereunder 


only with the written consent of the Indemnifying Party, which consent shall not be unreasonably 


withheld, conditioned or delayed.  If the Indemnifying Party is not able to or elects not to defend, 


settle or compromise such Third Party Claim, all of the Indemnified Party’s reasonable and 


documented out-of-pocket costs and expenses arising out of the defense, settlement or compromise 


of any such claim shall be Damages subject to indemnification hereunder, but only to the extent 


expressly provided herein.  The Parties shall render to each other such assistance as may reasonably 


be requested in order to ensure the proper and adequate defense of any such Third Party Claim.  


The Party in charge of the defense shall keep the other Parties fully apprised at all times as to the 


status of the defense or any settlement negotiations with respect thereto. If the Indemnifying Party 


elects to defend any such claim, then the Indemnified Party shall be entitled to participate in such 
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defense with separate counsel, at such Indemnified Party’s sole cost and expense (except where 


there is a conflict of interest that makes it inappropriate for the same counsel to represent both the 


Indemnified Party and the Indemnifying Party). 


Section 9.5 Materiality.  Notwithstanding anything to the contrary set forth 


herein, for purposes of Section 9.2(a)(i) and Section 9.3(a)(i), in determining (i) whether there has 


occurred a breach of any representation or warranty contained in this Agreement (other than the 


representations and warranties set forth in Section 4.6(a), Section 4.6(b), Section 4.6(c), Section 


4.7(b), Section 4.9(b), Section 4.11(a), Section 4.13(b), the first sentence of Section 4.14(a), and 


Section 4.23), and (ii) the amount of any Damages suffered by an Indemnified Party related to any 


such breach, the representations and warranties set forth in this Agreement shall be considered 


without regard to any “material,” “Material Adverse Effect,” or similar qualifications set forth 


therein. 


Section 9.6 Exclusive Remedy.  From and after the Closing Date, the Parties 


hereto acknowledge and agree that the indemnification provisions of this Article IX shall be the 


sole and exclusive remedy for any breach of or inaccuracy in any representation, warranty, 


covenant or agreement contained in this Agreement or any other claims or causes of action relating 


to this Agreement, except for claims for amounts owing by any Party pursuant to Article III, claims 


based upon fraud of the other Party or any of its Affiliates, and claims for specific performance 


pursuant to Section 9.8. 


Section 9.7 Calculation of Damages.   


(a) Each Indemnified Party shall be obligated in connection with any 


Claim for indemnification under this Article IX to use all commercially reasonable efforts to obtain 


any insurance proceeds and express contractual warranties available to such Indemnified Party as 


applicable to the applicable Claims (it being understood that commercially reasonable efforts shall 


obligate such Indemnified Party to submit claims but not to commence litigation against any 


insurer or Counterparty or submit claims under insurance policies maintained by any Person other 


than any of the Indemnified Parties and its Affiliates).  The amount which the Indemnifying Party 


is or may be required to pay to any Indemnified Party pursuant to this Article IX shall be reduced 


(retroactively, if necessary) by (i) any insurance proceeds, or (ii) other amounts in respect of 


contractual and other indemnification rights (other than express warranty rights) that the 


Indemnified Party may have against any Person other than the Parties (it being understood that 


there is no obligation to recover or pursue recovery of any amounts referred to in this clause (ii)), 


in each case, that are actually recovered by or on behalf of such Indemnified Party in reduction of 


the related Damages (net of any reasonable and documented costs and expenses of obtaining such 


insurance proceeds or other amounts, and any reasonable projected increases in insurance 


premiums arising because of any such claim).  If an Indemnified Party shall have received the 


payment required by this Agreement from the Indemnifying Party in respect of Damages and shall 


subsequently receive insurance proceeds or other amounts in respect of such Damages, then such 


Indemnified Party shall promptly repay to the Indemnifying Party a sum equal to the amount of 


such insurance proceeds or other amounts actually received by such Indemnified Party (net of any 


reasonable and documented costs and expenses of obtaining such insurance proceeds or other 


amounts, and any reasonable projected increases in insurance premiums arising because of any 


such claim).   
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(b) Notwithstanding anything in this Agreement to the contrary, no Party 


or its Affiliates, or their respective Representatives, shall be liable for the following Damages 


(“Non-Reimbursable Damages”):  special, punitive, exemplary, incidental, consequential or 


indirect damages or loss of revenue, income or profits, diminution of value (for the avoidance of 


doubt, except to the extent constituting direct damages), or loss of business reputation or 


opportunity of any other Party or any of such Party’s Affiliates, whether based on contract, tort, 


strict liability, other Law or otherwise and whether or not arising from the other Party’s or its 


Affiliates’, or any of their respective officers’, directors’, employees’ or Representatives’ sole, 


joint or concurrent negligence, strict liability or other fault, for any matter arising under this 


Agreement, and in particular, no “multiple of profits” or “multiple of cash flow” or similar 


valuation methodology shall be used in calculating the amount of any losses, except to the extent 


that such amounts are payable to any Person (other than the Indemnified Parties) pursuant to a 


Third Party Claim. 


(c) Notwithstanding anything contained in this Agreement, all amounts 


payable pursuant to the indemnification obligations under this Agreement shall be paid without 


duplication. 


Section 9.8 Right to Specific Performance.  The Parties agree that if any of the 


provisions of this Agreement were not performed in accordance with their specific terms or were 


otherwise breached, irreparable damage would occur and money damages may not be a sufficient 


remedy.  Notwithstanding anything in this Agreement to the contrary, without limiting or waiving 


in any respect any rights or remedies of a Party under this Agreement now or hereafter existing at 


Law, in equity or by statute, the Parties agree that, in addition to any other remedy at law or in 


equity, Buyer and Seller shall be entitled to specific performance by the other Party of its 


obligations under this Agreement and immediate injunctive relief, without the necessity of proving 


the inadequacy of money damages as a remedy.  The Parties further agree that they shall not object 


to, or take any position inconsistent with respect to, whether in a court of law or equity or 


otherwise, the appropriateness of specific performance as a remedy for a breach of this Agreement, 


and each Party waives any requirement for the securing or posting of any bond in connection with 


any such remedy. 


Section 9.9 Tax Characterization.  Unless otherwise required by applicable Law, 


any indemnity payment made pursuant to this Agreement, and any reimbursement of 


Interconnection Costs made pursuant to Section 2.4(b)(i), will be treated as an adjustment to the 


Purchase Price for all Tax purposes. 


Section 9.10 Ancillary Agreements.  For avoidance of doubt, and 


notwithstanding any other provision of this Agreement, nothing in this Article IX shall limit any 


obligation, Liability, right or remedy of any Person under or pursuant to the EPC Contract or any 


other Ancillary Agreement. 
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ARTICLE X 


 


TERMINATION 


Section 10.1 Termination.  This Agreement may be terminated prior to the 


Closing: 


(a) by Buyer, on the one hand, or Seller, on the other hand, upon written 


notice to the other, if the Closing shall not have occurred by [ • ] (the “Outside Date”); provided 


that the Outside Date shall automatically be extended for an additional ninety () days (the 


“Extension Period”) if, as of the Outside Date, the Commission Approvals have not yet been 


obtained and, as a result thereof, the Closing has not occurred, and the Commission Approvals are 


still reasonably capable in the good faith determination of Buyer of being obtained within such 


Extension Period; provided, that, Buyer may not terminate under this Section 10.1(a) if the failure 


of the Closing to occur is the result of a material breach by Buyer of any of its representations, 


warranties, covenants or agreements hereunder, and Seller may not terminate this Agreement 


under this Section 10.1(a) if the failure of the Closing to occur is the result of a material breach by 


Seller of any of its representations, warranties, covenants or agreements hereunder;  


(b) by Buyer, upon written notice to Seller, if Seller shall have breached 


any of its representations, warranties, covenants or agreements contained in this Agreement such 


that the closing conditions set forth in Section 7.1 would not be satisfied and such breach is not 


capable of cure (or, if such breach is capable of cure, such breach is cured by Seller within sixty 


(60) days after Seller receives written notice of such breach from Buyer (plus, if Seller continues 


to endeavor in good faith to cure such breach, an additional thirty (30) days in which to effect such 


cure)); provided, that Buyer shall not terminate this Agreement pursuant to this Section 10.1(b) if 


Buyer is then in breach of any of its representations, warranties, covenants or agreements contained 


in this Agreement such that any of the closing conditions set forth in Section 8.1 would not be 


satisfied; 


(c) by Seller, upon written notice to Buyer, if Buyer shall have breached 


any of its representations, warranties, covenants or agreements contained in this Agreement such 


that the closing conditions set forth in Section 8.1 would not be satisfied and such breach is not 


capable of cure (or, if such breach is capable of cure, such breach is not cured by Buyer within 


sixty (60) days after Buyer receives written notice of such breach from Seller (plus, if Buyer 


continues to endeavor in good faith to cure such breach, an additional thirty (30) days in which to 


effect such cure)); provided, that Seller shall not terminate this Agreement pursuant to this Section 


10.1(c) if Seller is then in breach of any of its representations, warranties, covenants or agreements 


contained in this Agreement such that any of the closing conditions set forth in Section 7.1 would 


not be satisfied; 


(d) by Buyer, on the one hand, or Seller, on the other hand, upon written 


notice to the other, if there shall be in effect any Law or non-appealable Order prohibiting, 


enjoining, restricting or making illegal the Transactions; provided, that the Party seeking to 


terminate this Agreement pursuant to this Section 10.1(d) shall have complied with its obligations 


under this Agreement in all material respects, with respect to such Order; 
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(e) by mutual written agreement of Buyer and Seller. 


Section 10.2 Procedure for Termination.  The Party or Parties desiring to 


terminate this Agreement pursuant to Section 10.1 shall give written notice of such termination to 


the other Parties in accordance with Section 11.1, specifying the provisions hereof pursuant to 


which such termination is effected and the effective date of such termination, which shall be at 


least five (5) Business Days after the effective date of such notice.  


Section 10.3 Effect of Termination Notice; Effect of Termination.  If this 


Agreement is terminated as permitted by Section 10.1, subject to Section 10.3(a), this Agreement 


shall forthwith become void and of no further force or effect whatsoever, and such termination 


shall be without Liability of any Party (or any Party’s Affiliates or Representatives), except 


Liability for any breach of any representations, warranties, covenants or other agreements under 


this Agreement prior to such termination, or under the following provisions, which shall also 


survive termination:  Section 6.5, Section 6.6, Article I, Article IX, Article X, and Article XI. 


ARTICLE XI 


 


GENERAL PROVISIONS 


Section 11.1 Notices.  All notices, requests and other communications hereunder 


shall be in writing (including e-mail or similar electronic transmission) and shall be sent, delivered, 


mailed or addressed: 


If to Seller, to: 


[ • ] 


[ • ] 


[ • ] 


[ • ] 


Attn:  [ • ] 


Phone: [ • ] 


Email: [ • ] 


With a copy to (which copies shall not constitute notice hereunder): 


[ • ] 


[ • ] 


[ • ]  


Attn:  [ • ] 


Phone:  [ • ] 


Email:  [ • ]  
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If to Buyer, to: 


[ • ]  


[ • ] 


[ • ]    


Attn: [ • ] 


Phone: [ • ] 


Email: [ • ] 


with a copy to: 


[ • ]  


[ • ]  


[ • ]    


Attn: [ • ] 


Phone: [ • ]  


Email: [ • ] 


Each such notice, request or other communication shall be given (i) by mail (postage prepaid, 


registered or certified mail, return receipt requested), (ii) by hand delivery, (iii) by nationally 


recognized courier service or (iv) by email, receipt confirmed via reply of the intended recipient 


(with a confirmation copy to be sent by first class mail, hand delivery or nationally recognized 


courier service).  Each such notice, request or communication shall be effective (x) if mailed, if 


delivered by hand or by internationally recognized courier service, when delivered at the address 


specified in this Section 11.1 (or in accordance with the latest unrevoked written direction from 


the receiving Party) and (y) if given by email, when such email is delivered to the address specified 


in this Section 11.1 (or in accordance with the latest unrevoked written direction from the receiving 


Party), and the appropriate confirmation is received; provided, that notices received on a day that 


is not a Business Day or after 5:00 p.m. Central Time on a Business Day will be deemed to be 


effective on the next Business Day.   


Section 11.2 Severability.  The provisions of this Agreement shall be deemed 


severable and the invalidity or unenforceability of any provision shall not affect the validity or 


enforceability of the other provisions hereof.  If any provision of this Agreement, or the application 


thereof to any Person or any circumstance, is found to be invalid or unenforceable in any 


jurisdiction, (a) a suitable and equitable provision shall be substituted therefor in order to carry 


out, so far as may be valid or enforceable, such provision, and (b) the remainder of this Agreement 


and the application of such provision to other Persons or circumstances shall not be affected by 


such invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity 


or enforceability of such provision, or the application thereof, in any other jurisdiction. 


Section 11.3 Counterparts.  This Agreement may be executed in multiple 


counterparts, each of which shall be deemed an original and all of which shall, taken together, be 


considered one and the same agreement.  Any facsimile or electronically transmitted copies hereof 


or signature hereon shall, for all purposes, be deemed originals. 
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Section 11.4 Entire Agreement; No Third Party Beneficiaries.  This Agreement 


constitutes the entire agreement and supersedes all prior agreements and understandings, both 


written and oral, among the Parties with respect to the subject matter hereof.  Except as set forth 


in Article IX, (a) the terms and provisions of this Agreement are intended solely for the benefit of 


the Parties, their respective successors or permitted assigns, and (b) it is not the intention of the 


Parties to confer third-party beneficiary rights upon any other Person. 


Section 11.5 Governing Law.  This Agreement shall be governed by and 


construed in accordance with the Laws of the State of Oklahoma without regard to conflicts-of-


laws principles that would require the application of any other Law. 


Section 11.6 Bulk Sales.  Each Party hereby waives compliance by the other 


Parties with the provision of any bulk sales or bulk transfer Laws of any jurisdiction in connection 


with the Transactions. 


Section 11.7 Consent to Jurisdiction; Waiver of Jury Trial. 


(a) Each of the Parties irrevocably submits to the exclusive jurisdiction 


of the United States District Court for the Western District of Oklahoma, or if such court does not 


have jurisdiction, the courts of the State of Oklahoma in Oklahoma County, for the purposes of 


any suit, action or other proceeding arising out of this Agreement or any Transaction.  


(b) Each of the Parties irrevocably and unconditionally waives any 


objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or 


the Transactions in (i) the United States District Court for the Western District of Oklahoma or (ii) 


the courts of the State of Oklahoma in Oklahoma County, and hereby further irrevocably and 


unconditionally waives and agrees not to plead or claim in any such court that any such action, 


suit or proceeding brought in any such court has been brought in an inconvenient forum. 


(c) EACH OF THE PARTIES HEREBY IRREVOCABLY 


WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 


ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS 


CONTEMPLATED HEREBY. 


Section 11.8 Assignment.  Neither this Agreement nor any of the rights or 


obligations hereunder shall be assigned by any of the Parties without the prior written consent of 


the other Parties; provided, that Buyer may transfer its rights and obligations under this Agreement 


to an Affiliate so long as Buyer remains obligated to satisfy all of its obligations under the terms 


of this Agreement.  Subject to the preceding sentence, this Agreement will be binding upon, inure 


to the benefit of, and be enforceable by the Parties and their respective successors and permitted 


assigns.  Any attempted assignment in violation of the terms of this Section 11.8 shall be null and 


void, ab initio. 


Section 11.9 Headings.  The headings contained in this Agreement are for 


reference purposes only and shall not affect in any way the meaning or interpretation of this 


Agreement. 


Section 11.10 Construction.   
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(a) Unless the context otherwise requires, references in this Agreement 


to Articles, Sections, Exhibits, and Schedules shall be deemed references to Articles and Sections 


of, and Exhibits, and Schedules to, such Agreement.  References to this Agreement shall include 


a reference to all Exhibits and Schedules, as the same may be amended, modified or supplemented 


from time to time in accordance with this Agreement.  References to “paragraphs” or “clauses” 


shall be to separate paragraphs or clauses of the section or subsection in which the reference occurs. 


(b) A term defined as one part of speech (such as a noun) shall have a 


corresponding meaning when used as another part of speech (such as a verb).  References in this 


Agreement to any gender include references to all genders, and references to the singular include 


references to the plural and vice versa.  The words “include”, “includes” and “including” when 


used in this Agreement shall be deemed to be followed by the phrase “without limitation”.  Unless 


the context otherwise requires, the words “hereof”, “hereby” and “herein” and words of similar 


meaning when used in this Agreement refer to this Agreement in its entirety and not to any 


particular Article, Section or provision of this Agreement.  Any reference to a Law shall include 


any amendment thereof or any successor thereto and any rules and regulations promulgated 


thereunder.  All references to a particular Person shall include a reference to such Person’s 


successors and assigns but, if applicable, only if such successors and assigns are permitted by this 


Agreement, and in the case of any Governmental Entity, to any Person succeeding to its functions 


and capacities.  Unless the context shall otherwise require, references to any Contract (including 


this Agreement) or Real Property Agreement shall mean a reference to such Contract or Real 


Property Agreement as the same may be amended, modified, supplemented or replaced from time 


to time in accordance with its terms and the terms hereof, as applicable, and in effect at any given 


time.  References to “or” shall be deemed to be disjunctive but not necessarily exclusive (i.e., 


unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather than 


“either/or”).  “Shall” and “will” mean “must,” and shall and will have equal force and effect and 


express an obligation.  “Writing,” “written” and comparable terms refer to printing, typing, and 


other means of reproducing in a visible form.  For the purposes of this Agreement, “fraud” means, 


with respect to a Party, whether Seller or a Buyer, as applicable, an intentional or willful 


misrepresentation of facts which constitutes common law fraud under applicable Law. 


(c) A term defined by reference to the EPC Contract shall (i) prior to the 


Closing Date, mean the term as defined in Exhibit 7, and (ii) on and after the Closing Date, mean 


the term as defined in the executed EPC Contract.  


(d) Time is of the essence in this Agreement.  Whenever this Agreement 


refers to a number of days, such number shall refer to calendar days unless Business Days are 


specified.  Relative to the determination of any period of time, “from” means “including and after,” 


“to” means “to but excluding” and “through” means “through and including.”  Any date specified 


for action that is not a Business Day shall mean the first Business Day after such date.  


(e) All accounting terms used herein and not expressly defined shall have 


the meanings given to them under, and all accounting determinations hereunder shall be made in 


accordance with, GAAP. 


(f) The words “ordinary course of business” will be deemed to be 


followed by “consistent with past practice”, except for such reasonable actions taken or changes 
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in business and operations in response to the COVID-19 virus or any other pandemic or epidemic 


as required by applicable Law or any order, directive or binding guidance of any Governmental 


Entity. 


(g) Each Party acknowledges that this Agreement was negotiated by it 


with the benefit of representation by legal counsel, and any rule of construction or interpretation 


otherwise requiring this Agreement to be construed or interpreted against any Party shall not apply 


to any construction or interpretation hereof. 


(h) This Agreement and the Exhibits and Schedules hereto are intended 


to be read in pari materia. 


Section 11.11 Amendment and Waiver.  This Agreement may not be amended, 


supplemented or modified except by an instrument in writing signed on behalf of Buyer and Seller.  


Any term or condition of this Agreement may be waived at any time by the Party that is entitled 


to the benefit thereof, but no such waiver shall be effective, unless set forth in a written instrument 


duly executed by or on behalf of the Party waiving such term or condition.  No waiver by any 


Party of any term or condition of this Agreement, in any one or more instances, shall be deemed 


to be or construed as a waiver of the same or any other term or condition of this Agreement on any 


future occasion. 


Section 11.12 Schedules and Exhibits.  Except as otherwise provided in this 


Agreement, all Exhibits and Schedules referred to herein are intended to be and hereby are made 


a part of this Agreement.  Any disclosure in any Party’s Disclosure Schedule under this Agreement 


corresponding to and qualifying a specific representation or warranty shall be deemed to 


correspond to and qualify any other representation or warranty to which the applicability of the 


disclosure is reasonably apparent on its face.  The specification of any dollar amount in the 


representations and warranties contained in this Agreement or the inclusion of any specific item 


in the Schedules is not intended to imply that such amounts (or higher or lower amounts) are or 


are not material, and no Party shall use the fact of the setting of such amounts or the fact of the 


inclusion of any such item in the Schedules in any dispute or controversy between the Parties as 


to whether any obligation, item, or matter not described herein or included in a Schedule is or is 


not material for purposes of this Agreement. 


[SIGNATURE PAGES FOLLOW] 







 


[SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT] 
 


IN WITNESS WHEREOF, the Parties have caused this Asset Purchase Agreement 


to be duly executed and delivered as of the date first set forth above. 


 


[ • ] 


, a [ • ], as Seller 


By:     


 Name: 


 Title: 


 







 


[SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT] 


 
Error! Unknown document property name. 


OKLAHOMA GAS AND ELECTRIC 


COMPANY, an Oklahoma corporation, as 


Buyer  


By:     


 Name:  


 Title 








  


Exhibit J-1 


 


CONTRACTOR’S CONDITIONAL LIEN WAIVER 


 
TO WHOM IT MAY CONCERN: 


 


WHEREAS, [●] (“Contractor”) pursuant to that Engineering, Procurement and 


Construction Agreement by and between Oklahoma Gas and Electric Company (“Owner”) and 


Contractor dated [●] (the “Agreement”) has contracted to provide engineering, procurement and 


construction services to Owner for, and to provide technical support and assistance in 


connection with the commissioning and testing of, battery energy storage systems (each a 


“BESS”) and to train the Project staff who will operate and maintain each BESS at the Project 


owned and operated by the Owner located in [●] County, [Arkansas/Oklahoma]1. 
 


Capitalized terms used herein that are not otherwise defined herein have the meanings set 


forth in the Agreement. 
 


For and in consideration of, and conditioned upon, the payment of $[ ]2, 


Contractor, on behalf of itself and its successors and assigns, DOES HEREBY WAIVE AND 


RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, which could by 


law attach to the Project, the Work or the Project Site and any and all interests 


and estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Contractor pursuant to the Agreement; and 
 


DOES HEREBY CERTIFY THAT: 
 


There are no claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise arising out of or in 


connection with the performance by Contractor or to the best of Contractor’s 


knowledge, any Subcontractor of any Work under the Agreement at the date of this 


certification; all employees, Subcontractors, and other Persons which, if not paid, 


could assert any such liens, claims or encumbrances have been paid all amounts 


due through the date of this certification in accordance with the contracts related 


thereto and there is no known basis for the filing of any claims, liens, security 


interests or encumbrances in the nature of mechanics’, labor or materialmen’s liens 


or claims or otherwise arising out of or in connection with the performance by 


Contractor or any Subcontractor under the Agreement; and releases, assignments 


and waivers from all Subcontractors that would otherwise have a right to place any 


such lien or encumbrance or make any such claim have been obtained in such a 


form as to constitute an effective defense against the assertion of all such liens, 


claims and encumbrances under the laws of the State of [Arkansas/Oklahoma]. 


 


 
1 Note to Draft: To be modified based on where Project is located.  
2 Note to Draft: Insert amount of payment request to which this lien waiver relates. 







  


Signed this   day of [●]. 


 
CONTRACTOR: 


 


[●] 


By:       


Name: 







  


Exhibit J-2 


 


CONTRACTOR’S FINAL LIEN WAIVER 


 
TO WHOM IT MAY CONCERN: 


 


WHEREAS, [●] (“Contractor”) pursuant to that Engineering, Procurement and 


Construction Agreement by and between Oklahoma Gas and Electric Company (“Owner”) and 


Contractor dated [●] (the “Agreement”) has contracted to provide engineering, procurement and 


construction services to Owner for, and to provide technical support and assistance in 


connection with the commissioning and testing of, battery energy storage systems (each a 


“BESS”) and to train the Project staff who will operate and maintain each BESS at the Project 


owned and operated by the Owner located in [●] County, [Arkansas/Oklahoma]. 
 


Capitalized terms used herein that are not otherwise defined herein have the meanings set 


forth in the Agreement. 
 


Contractor, for and in consideration of final payment under the Agreement, on behalf of 


itself and its successors and assigns, DOES HEREBY WAIVE AND RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, which could by 


law attach to the Project, the Work or the Project Site and any and all interests 


and estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Contractor pursuant to the Agreement; and 
 


DOES HEREBY CERTIFY THAT: 
 


There are no claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens , claims or otherwise arising out of or 


in connection with the performance by Contractor or any Subcontractor of any 


Work under the Agreement at the date of this certification; all employees, 


Subcontractors, and other Persons which, if not paid, could assert any such liens, 


claims or encumbrances have been paid all amounts due in accordance with the 


contracts related thereto and there is no known basis for the filing of any claims, 


liens, security interests or encumbrances in the nature of mechanics’, labor or 


materialmen’s liens or claims or otherwise arising out of or in connection with the 


performance by Contractor or any Subcontractor under the Agreement; and 


releases, assignments and waivers from all Subcontractors that would otherwise 


have a right to place any such lien or encumbrance or make any such claim have 


been obtained in such a form as to constitute an effective defense against the 


assertion of all such liens, claims and encumbrances under the laws of the State of 


[Arkansas/Oklahoma]. 







  


Signed this   day of [●].  
 


CONTRACTOR: 


 


[●] 


By:   


Name: 







  


Exhibit J-3 


 


SUBCONTRACTOR’S CONDITIONAL LIEN WAIVER 


 


TO WHOM IT MAY CONCERN: 
 


WHEREAS, the undersigned, [●] (“Subcontractor”) has subcontracted to furnish 


services to Contractor pursuant to that Engineering, Procurement and Construction Agreement 


by and between Oklahoma Gas and Electric Company (“Owner”) and [●] (“Contractor”) dated 


[●] (the “Agreement”) for the Project owned and operated by the Owner located in [●] County, 


[Arkansas/Oklahoma]. Capitalized terms used herein that are not defined herein have the 


respective meanings set forth in the Agreement. 
 


For and in consideration of the payment of $[ ]3, Subcontractor, on behalf of 


itself and its successors and assigns, DOES HEREBY WAIVE AND RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, with respect to, 


or on, the Project, the Work or the Project Site and any and all interests and 


estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Subcontractor pursuant to the Agreement. 
 


 


 


 


 


Signed this   day of [●].  


 
[NAME OF SUBCONTRACTOR] 


 


 


 


By:   


Name:   


Title:   
 


 


 


 


 


 


 
 


 
3 Note to Draft: Insert amount of payment request to which this lien waiver relates. 







  


Exhibit J-4 


 


SUBCONTRACTOR’S FINAL LIEN WAIVER 


 


TO WHOM IT MAY CONCERN: 
 


WHEREAS, the undersigned, [●] (“Subcontractor”) has subcontracted to furnish 


services to Contractor pursuant to that Engineering, Procurement and Construction Agreement 


by and between Oklahoma Gas and Electric Company (“Owner”) and [●] (“Contractor”) dated 


[●] (the “Agreement”) for the Project owned and operated by the Owner located in [●] County, 


[Arkansas/Oklahoma]. Capitalized terms used herein that are not defined herein have the 


respective meanings set forth in the Agreement. 
 


Subcontractor, on behalf of itself and its successors and assigns, DOES HEREBY 


WAIVE AND RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, with respect to, 


or on, the Project, the Work or the Project Site and any and all interests and 


estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Subcontractor pursuant to the Agreement. 
 


 


 


 


 


Signed this   day of [●].  


 
[NAME OF SUBCONTRACTOR] 


 


 


 


By:   


Name:   


Title:   








Bracewell Draft 


3/21/2022 


 
 
 


CONTRACTOR GUARANTY 


This Guaranty, dated as of [ ● ] (this “Guaranty”), is made by [●], a [●] (the 


“Guarantor”), in favor of Oklahoma Gas and Electric Company, an Oklahoma corporation 


(the “Beneficiary”). 


RECITALS 


WHEREAS, [●] (the “Guaranteed Party”) and the Beneficiary are entering into an 


Engineering, Procurement and Construction Agreement on the date hereof (as amended, 


restated, supplemented or otherwise modified from time to time, the “Guaranteed 


Agreement”), pursuant to which the Guaranteed Party will design, engineer, procure, install, 


construct, test and commission the Project (as defined therein) as provided in the Guaranteed 


Agreement; and 


WHEREAS, as a condition to the execution of the Guaranteed Agreement, the 


Guaranteed Party has agreed to cause Guarantor to deliver to the Beneficiary this Guaranty. 


NOW, THEREFORE, in consideration of the premises and agreements set forth 


herein and other good and valuable consideration, receipt and sufficiency of which is hereby 


acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows: 


1. Definitions; Interpretation. 


 1.1 Definitions.  All capitalized terms, unless otherwise defined herein, shall have 


the meanings ascribed to them in the Guaranteed Agreement. 


 1.2 Interpretation.  The provisions of Section 1.2 (Rules of Interpretation) of the 


Guaranteed Agreement shall apply, mutatis mutandis, to this Guaranty. 


2. Guaranty.  


Subject to the terms and conditions hereof, from and after the date hereof and until 


the Termination Date (as defined below), the Guarantor hereby absolutely, irrevocably and 


unconditionally guarantees to the Beneficiary (a) the due, punctual and full payment, without 


duplication, of all obligations of the Guaranteed Party pursuant to the Guaranteed Agreement 


in accordance with the terms thereof and (b) the due and punctual performance of, and 


compliance with, all obligations of the Guaranteed Party pursuant to the Guaranteed 


Agreement in accordance with the terms thereof (collectively the “Guaranteed Obligations”).  


All obligations to which this Guaranty applies under the terms hereof shall be conclusively 


presumed to have been created in reliance hereon. 


3. Guaranteed Obligations; Waiver; Subrogation; Limitations. 


 3.1 Nature of Obligations.  The obligations of the Guarantor contained in Section 


2 are direct, independent and primary obligations of the Guarantor.  Subject to the terms 


hereof, such obligations shall, until the Termination Date, constitute a continuing guaranty 


of payment and performance, and not of collection, binding upon the Guarantor and its 


successors and permitted assigns and are irrevocable without regard to (a) the invalidity, 
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illegality or unenforceability against the Guaranteed Party of the Guaranteed Agreement or 


the Guarantor of this Guaranty, (b) any change in the manner, place, terms or timing of 


payment or performance of any of the Guaranteed Obligations, or any amendment or 


supplement to or modification of the Guaranteed Agreement or any extension or renewal of 


a party’s obligations under the Guaranteed Agreement, (c) any bankruptcy, insolvency or 


similar proceeding with respect to the Guaranteed Party, the Beneficiary or any of its or their 


respective Affiliates, or any of its or their respective assets, (d) any release, waiver, discharge, 


consent or any exercise or non-exercise by the Beneficiary of any right, remedy or power 


with respect to the Guaranteed Obligations or the Guaranteed Agreement, (e) any merger or 


consolidation of the Guaranteed Party, the Guarantor or any of their respective Affiliates into 


or with any other Person, or any change in the corporate existence, structure or ownership of 


the Guaranteed Party or any of its Affiliates, or in the ownership of the Guaranteed Party by 


the Guarantor, or any substitution, release or exchange of any other guaranty or any other 


security for any of the Guaranteed Obligations or any of the obligations under the Guaranteed 


Agreement, (f) any lack or limitation of status, power, capacity, or authority, or other legal 


limitation, of the Guaranteed Party or any of its Affiliates or the Beneficiary in respect of any 


Guaranteed Obligations, (g) any change in the Applicable Law of any jurisdiction, or any 


present or future order, amending, varying, reducing or otherwise affecting or purporting to 


affect the validity or enforceability of any Guaranteed Obligations or the obligations of the 


Guarantor in respect of any Guaranteed Obligations, (h) the adequacy of any other means the 


Beneficiary may have of obtaining payment or performance of the Guaranteed Obligations 


or (i) any other circumstance whatsoever (other than full payment and performance of the 


Guaranteed Obligations or the occurrence of the Termination Date) that might in any manner 


or to any extent vary the obligations of or otherwise constitute a legal or equitable discharge 


of a surety or guarantor.  Except as set forth in Section 3.4(a) with respect to any rights, set-


offs, offsets, claims, counterclaims, limitations, qualifications and other defenses solely to 


the extent that each of the foregoing are available to the Guaranteed Party under the 


Guaranteed Agreement, the Guaranteed Obligations shall not be subject to, any right of 


set-off, recoupment or counterclaim or other right which the Guarantor may have at any time 


against the Guaranteed Party or the Beneficiary, whether in connection with the Guaranteed 


Obligations or otherwise, and the Guaranteed Obligations are in no way conditioned or 


contingent upon (x) any attempt to collect from the Guaranteed Party or any other Person, 


(y) any attempt to perfect or enforce any security or (z) any other condition or contingency 


or any other action, occurrence, or circumstance whatsoever.  A separate action or actions 


may be brought and prosecuted against the Guarantor to enforce this Guaranty, irrespective 


of whether any action is brought against the Guaranteed Party or any other Person or whether 


the Guaranteed Party or any other Person is joined in any such action or actions.  Without 


limiting the foregoing, the Beneficiary shall not be obligated to file any claim relating to the 


Guaranteed Obligations in the event that the Guaranteed Party becomes subject to a 


bankruptcy, reorganization or similar proceeding, and the failure of the Beneficiary to so file 


shall not affect the Guarantor’s obligations hereunder.  The Guarantor hereby covenants and 


agrees that it shall not institute, and shall cause its Affiliates not to institute, any proceeding 


asserting that this Guaranty is illegal, invalid or unenforceable in accordance with its terms. 


3.2 Waiver.  The Guarantor unconditionally waives, to the fullest extent permitted 


by Applicable Law, any right it may have to (a) notice of any amendment or supplement to 


or modification of the Guaranteed Agreement or any extension or renewal of a party’s 
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obligations under the Guaranteed Agreement, (b) all notices which may be required by 


Applicable Law or otherwise to preserve any of the rights of the Beneficiary against the 


Guaranteed Party, the Guarantor or any other Person, (c) require the Beneficiary to proceed 


against the Guaranteed Party or any other Person or pursue any collateral or remedy within 


the Beneficiary’s power, (d) require promptness, acceptance of this Guaranty, diligence, 


presentment, demand for payment, protest and all other notices, including notice of the 


creation, renewal, extension, incurrence or accrual of any of the Guaranteed Obligations, (e) 


require any election of remedies, (f) require the marshalling of assets or the resort to any 


other security, (g) except as otherwise expressly provided herein, claim any other defense, 


contingency, circumstance or matter which might constitute a legal or equitable discharge of 


a surety or guarantor (including the failure (or delay) of the Beneficiary to assert any claim 


or demand or to enforce any right or remedy against the Guaranteed Party) (other than full 


payment and performance of the Guaranteed Obligations or the occurrence of the 


Termination Date), (h) any defense based on or arising out of the voluntary or involuntary 


bankruptcy, insolvency or other similar proceeding affecting the Guaranteed Party or any of 


its Affiliates, the Beneficiary, or any of their respective assets (including any defense which 


may be available by virtue of any stay, moratorium or other similar Applicable Law now or 


hereafter in effect), (i) the addition, substitution or release of any Person interested in the 


transactions contemplated by the Guaranteed Agreement or (j) any other circumstance that 


might otherwise constitute a defense available to, or a legal or equitable discharge of, the 


Guaranteed Party, the Guarantor or any other guarantor (other than the defense of full 


payment and performance, subject to Section 4.2).  The Guarantor acknowledges that it will 


receive substantial direct and indirect benefits from consummation of the transactions 


contemplated by the Guaranteed Agreement and that the waivers set forth in this Guaranty 


are knowingly made in contemplation of such benefits. 


3.3 Subrogation.  Unless and until all of the Guaranteed Obligations shall have 


indefeasibly been paid and performed in full, the Guarantor hereby unconditionally and 


irrevocably waives any rights that it may now have or hereafter acquire against the 


Guaranteed Party or any other Person now or hereafter liable with respect to the Guaranteed 


Obligations or otherwise interested in the transactions contemplated by the Guaranteed 


Agreement or any other rights that arise from the existence, payment, performance or 


enforcement of the Guarantor’s obligations under or in respect of this Guaranty, including, 


without limitation, any right of subrogation, reimbursement, exoneration, contribution or 


indemnification (including any right that would result in the Guarantor being deemed a 


creditor of the Guaranteed Party pursuant to this Guaranty under the United States 


Bankruptcy Code).  If any amount shall be paid to the Guarantor in violation of the 


immediately preceding sentence at any time prior to the indefeasible payment in full in cash 


of the Guaranteed Obligations, such amount shall be received and held in trust for the benefit 


of the Beneficiary, shall be segregated from other property and funds of the Guarantor and 


shall forthwith be paid or delivered to the Beneficiary in the same form as so received (with 


any necessary endorsement or assignment) to be credited and applied to the Guaranteed 


Obligations, in accordance with the terms of the Guaranteed Agreement, whether matured or 


unmatured, or to be held as collateral for any Guaranteed Obligations thereafter arising. 
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3.4 Limitations.   


(a)  The obligation and liability of the Guarantor under this Guaranty is 


specifically limited to payment and performance in respect of the Guaranteed Obligations, 


subject to any and all rights, set-offs, offsets, claims, counterclaims, limitations, 


qualifications and other defenses, solely to the extent that each of the foregoing are available 


to the Guaranteed Party under the express terms of the Guaranteed Agreement, other than as 


expressly waived by Guarantor pursuant to Section 3.1, 3.2 or 3.3. 


(b)  To the extent that the Guaranteed Party is relieved of all or any portion of the 


Guaranteed Obligations by full and final satisfaction thereof (including, without limitation, 


by any indefeasible payment hereunder) or pursuant to any express written agreement with 


the Beneficiary, the Guarantor shall be similarly relieved, to such extent, of its obligations 


under this Guaranty in respect of any such Guaranteed Obligations so relieved.  


(c)  The Guarantor has no obligation or liability to any Person relating to, arising 


out of or in connection with this Guaranty or the Guaranteed Agreement, other than as 


expressly set forth herein and therein (including, without limitation, any third party 


beneficiaries under the Guaranteed Agreement).  


(d) Subject to the terms and conditions of this Guaranty including Section 4.2, in 


no event shall (i) the Beneficiary be entitled to recover any amounts hereunder with respect 


to any Guaranteed Obligation to the extent the Beneficiary or its Affiliates have recovered 


such amounts in cash under the Guaranteed Agreement or (ii) there be any duplication of 


payments or recovery by the Beneficiary or its Affiliates under different provisions of this 


Guaranty, or under any provision of this Guaranty and any provision of the Guaranteed 


Agreement. 


(e) This Guaranty may not be enforced without giving full effect to the limitations 


contained herein. 


4. Term; Reinstatement.   


4.1 Term. Subject to Section 4.2, this Guaranty is a continuing one and shall 


remain in full force and effect until the date on which the Guaranteed Agreement has expired 


or otherwise terminated in accordance with its terms and all Guaranteed Obligations have 


been indefeasibly satisfied in full (the “Termination Date”), at which time this Guaranty shall 


automatically terminate, and the obligations of the Guarantor under this Guaranty shall be 


discharged and released in all respects. Upon any termination of this Guaranty, and from and 


after the Termination Date, subject to Section 4.2, the Guarantor shall have no further 


obligation or liability under this Guaranty or in respect of any Guaranteed Obligations; 


provided that, notwithstanding any termination of this Guaranty, any defenses or limitations 


on liability available to Guarantor (but not, for the avoidance of doubt, any obligation or 


liability of the Guarantor) under the terms of this Guaranty shall survive any termination of 


this Guaranty and the Termination Date. 


4.2 Reinstatement.  This Guaranty and the obligations of the Guarantor hereunder 


shall automatically be reinstated if and to the extent that for any reason any payment made 
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pursuant to this Guaranty or the Guaranteed Agreement is rescinded or otherwise restored to 


the Guarantor or the Guaranteed Party whether as a result of any bankruptcy, insolvency or 


similar proceedings or otherwise with respect to the Guaranteed Party or any other Person or 


as a result of any settlement or compromise with any Person in respect of such payment, and 


the Guarantor shall pay the Beneficiary on written demand all reasonable costs and expenses 


(including reasonable attorneys’ fees) incurred by them in connection with such rescission 


or restoration. 


5. Representations and Warranties.   


The Guarantor represents and warrants to the Beneficiary as follows as of the date 


hereof: 


 5.1 Organization and Existence. The Guarantor is a [●] duly organized, validly 


existing and in good standing under the laws of the [State of ●], with all requisite power and 


authority to enter into this Guaranty and perform its obligations hereunder.   


 5.2 Authorization. The Guarantor has full [limited liability company] power and 


authority to enter into this Guaranty and to perform its obligations hereunder.  The execution, 


delivery and performance by the Guarantor of this Guaranty have been duly authorized by 


all necessary [limited liability company] action on the part of the Guarantor.  This Guaranty 


constitutes a valid and legally binding agreement of the Guarantor, enforceable against the 


Guarantor in accordance with its terms. 


 5.3 Non-contravention. The execution, delivery and performance of this Guaranty 


by the Guarantor will not (a) contravene or violate any provision of the organizational 


documents of the Guarantor, (b) conflict with or result in a violation or breach of any term 


or provision of any Applicable Law applicable to the Guarantor or any of its assets or 


properties or (c) contravene or violate any provision of, or result in the termination or 


acceleration of, or entitle any party to accelerate any obligation or indebtedness under, any 


contract to which the Guarantor is a party or by which the Guarantor is bound, except, in the 


case of clauses (b) and (c) above, as would not, individually or in the aggregate, reasonably 


be expected to adversely affect the performance of the Guarantor’s obligations hereunder. 


 5.4 Governmental Authority. No consent of any Governmental Authority is 


required for or in connection with the execution, delivery and performance of this Guaranty 


by the Guarantor or the performance by the Guarantor of its obligations hereunder. 


6. Miscellaneous. 


 6.1 Financial Capacity.  Guarantor has, and at all times while this Guaranty is in 


effect shall have, the financial capacity to pay and perform its obligations under this 


Guaranty. 


 6.2 Amendments and Waivers. No term, covenant, agreement or condition of this 


Guaranty may be terminated, amended or compliance therewith waived (either generally or 


in a particular instance, retroactively or prospectively) except by an instrument or instruments 


in writing executed by the Guarantor and the Beneficiary. 
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 6.3 Notices.  All notices, requests and other communications hereunder shall be 


in writing (including e-mail or similar electronic transmission) and shall be sent, delivered, 


mailed or addressed: 


If to the Guarantor: 


[●] 


Attention:  


Email:  


 


If to the Beneficiary: 


Oklahoma Gas and Electric Company 


321 North Harvey Avenue 


Oklahoma City, Oklahoma 73102 


Attention:   


Email:   


 


With a copy (which shall not constitute notice) to: 


 


Bracewell LLP  


2001 M Street, Suite 900  


Washington D.C., 20037  


Attention: Danielle Varnell 


Email: danielle.varnell@bracewell.com 


 


Each such notice, request or other communication shall be given (i) by mail (postage 


prepaid, registered or certified mail, return receipt requested), (ii) by hand delivery, (iii) by 


nationally recognized courier service or (iv) by email, receipt confirmed via reply of the 


intended recipient (with a confirmation copy to be sent by first class mail, hand delivery or 


nationally recognized courier service).  Each such notice, request or communication shall be 


effective (x) if mailed, if delivered by hand or by nationally recognized courier service, when 


delivered at the address specified in this Section 6.3 (or in accordance with the latest 


unrevoked written direction from the receiving Party) and (y) if given by email, when such 


email is delivered to the address specified in this Section 6.3 (or in accordance with the latest 


unrevoked written direction from the receiving Party), and the appropriate confirmation is 


received; provided that notices received on a day that is not a Business Day or after 5:00 p.m. 


Eastern Time on a Business Day will be deemed to be effective on the next Business Day. 


 6.4 No Waiver. Any term or condition of this Guaranty may be waived at any time 


by the party that is entitled to the benefit thereof, but no such waiver shall be effective, unless 


set forth in a written instrument duly executed by or on behalf of the party waiving such term 


or condition.  No waiver by any party of any term or condition of this Guaranty, in any one 


or more instances, shall be deemed to be or construed as a waiver of the same or any other 


term or condition of this Guaranty on any future occasion. The remedies herein are 


cumulative and are not exclusive of any remedies provided by Applicable Law. 
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 6.5 Assignment. This Guaranty shall be binding upon, inure to the benefit of and 


be enforceable by, the Guarantor and the Beneficiary and their respective successors and 


permitted assigns.  Neither this Guaranty nor any of the rights or obligations hereunder shall 


be assigned by either party hereto without the prior written consent of the other party hereto, 


except that the Beneficiary may assign this Guaranty or any of its rights or obligations 


hereunder to its assignee under the Guaranteed Agreement, pursuant to an assignment 


permitted under Section 20.6(b) thereof, without the consent of the Guarantor. Any attempted 


assignment in violation of the terms of this Section 6.5 shall be null and void, ab initio.   


6.6 No Recourse to Guarantor Affiliates.  Notwithstanding the foregoing or 


anything that may be expressed or implied in this Guaranty, the Beneficiary, by its acceptance 


of the benefits hereof, covenants, agrees and acknowledges that: (i) notwithstanding the fact 


that the Guarantor may be a limited liability company, no Person other than the Guarantor 


shall have any obligation or liability hereunder, and that it has no rights of recovery under 


this Guaranty against, no recourse under this Guaranty shall be had against, and no personal 


liability under this Guaranty shall attach to, any former, current or future affiliate, member, 


equity holder, director, officer, agent, manager or employee of the Guarantor or of the 


Guaranteed Party or of any Affiliate thereof (other than the Guaranteed Party), or any of their 


respective successors or permitted assignees (excluding, in each case, the Guaranteed Party 


and the Guarantor and any of the successors and assignees of the Guaranteed Party and the 


Guarantor collectively, “Guarantor Affiliates”), whether by or through attempted piercing of 


the “corporate veil,” by or through a claim (whether in tort, contract or otherwise) by or on 


behalf of the Guaranteed Party against any Guarantor Affiliate, by the enforcement of any 


judgment, fine or penalty or by any legal or equitable proceeding, or by virtue of any 


Applicable Law, or otherwise; (ii) the only rights of recovery that the Beneficiary has against 


any Guarantor Affiliate or the Guarantor in respect of the Guaranteed Agreement or the 


transactions contemplated thereby are against (x) the Guaranteed Party under and to the 


extent expressly provided in the Guaranteed Agreement or (y) the Guarantor under and to the 


extent expressly provided in this Guaranty; and (iii) the Beneficiary shall not, directly or 


indirectly, institute, and shall cause its Affiliates and its and their respective representatives 


not to, directly or indirectly institute, any proceeding or bring any claim (whether in tort, 


contract or otherwise) in connection with the Guaranteed Obligations, this Guaranty or the 


Guaranteed Agreement (or any of the respective transactions contemplated by any of the 


foregoing) against the Guarantor or any Guarantor Affiliate other than as contemplated in 


clause (ii) above; provided, however, that nothing in this Agreement shall limit any of the 


rights of the Beneficiary under or in connection with any other contract or agreement. 


 6.7 Entire Agreement. This Guaranty, together with the Guaranteed Agreement, 


constitutes the entire agreement and understanding between Guarantor and the Beneficiary 


with respect to the subject matter hereof and supersedes any prior understandings, 


negotiations, agreements, or representations between the Guarantor and the Beneficiary of 


any nature, whether written or oral, with respect to the subject matter hereof. 


 6.8 Governing Law. THIS GUARANTY AND ANY CLAIM OR 


CONTROVERSY ARISING HEREUNDER SHALL BE GOVERNED BY AND 


CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF OKLAHOMA 
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WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES THAT WOULD 


REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER STATE. 


6.9 CONSENT TO JURISDICTION; WAIVERS.  EACH PARTY HERETO 


HEREBY IRREVOCABLY AND UNCONDITIONALLY: 


(a) SUBMITS FOR ITSELF AND ITS PROPERTY IN ANY LEGAL 


ACTION OR PROCEEDING RELATING TO THIS GUARANTY, OR FOR 


RECOGNITION AND ENFORCEMENT OF ANY JUDGMENT IN RESPECT 


THEREOF, TO THE NON-EXCLUSIVE GENERAL JURISDICTION OF ANY 


STATE AND FEDERAL COURTS LOCATED IN OKLAHOMA COUNTY, 


OKLAHOMA;  


(b) CONSENTS THAT ANY SUCH ACTION OR PROCEEDING MAY 


BE BROUGHT IN SUCH COURTS AND, TO THE EXTENT PERMITTED BY 


APPLICABLE LAW, WAIVES ANY OBJECTION THAT IT MAY NOW OR 


HEREAFTER HAVE TO THE VENUE OF ANY SUCH ACTION OR 


PROCEEDING IN ANY SUCH COURT OR THAT SUCH ACTION OR 


PROCEEDING WAS BROUGHT IN AN INCONVENIENT COURT AND 


AGREES NOT TO PLEAD OR CLAIM THE SAME; 


(c) AGREES THAT SERVICE OF PROCESS IN ANY SUCH ACTION 


OR PROCEEDING MAY BE EFFECTED BY MAILING A COPY THEREOF BY 


REGISTERED OR CERTIFIED MAIL (OR ANY SUBSTANTIALLY SIMILAR 


FORM OF MAIL), POSTAGE PREPAID, TO ITS ADDRESS SET FORTH IN 


SECTION 6.3 OR AT SUCH OTHER ADDRESS OF WHICH THE OTHER 


PARTY HERETO SHALL HAVE BEEN NOTIFIED; AND 


(d) AGREES THAT NOTHING HEREIN SHALL AFFECT THE 


RIGHT TO EFFECT SERVICE OF PROCESS IN ANY OTHER MANNER 


PERMITTED BY APPLICABLE LAW OR SHALL LIMIT THE RIGHT TO SUE 


IN ANY OTHER JURISDICTION. 


 6.10 WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO 


HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY 


IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS 


GUARANTY OR THE TRANSACTIONS CONTEMPLATED HEREBY. 


 6.11 Severability. The provisions of this Guaranty shall be deemed severable and 


the invalidity or unenforceability of any provision shall not affect the validity or 


enforceability of the other provisions hereof.  If any provision of this Guaranty, or the 


application thereof to any Person or any circumstance, is found to be invalid or unenforceable 


in any jurisdiction, (a) a suitable and equitable provision shall be substituted therefor in order 


to carry out, so far as may be valid or enforceable, such provision and (b) the remainder of 


this Guaranty and the application of such provision to other Persons or circumstances shall 


not be affected by such invalidity or unenforceability, nor shall such invalidity or 
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unenforceability affect the validity or enforceability of such provision, or the application 


thereof, in any other jurisdiction. 


 6.12 Headings. The headings contained in this Guaranty are for reference purposes 


only and shall not affect in any way the meaning or interpretation of this Guaranty.  


 6.13 Confidentiality.  This Guaranty and any documents or information delivered 


hereunder by Guarantor to Beneficiary shall be treated as confidential and are being provided 


to the Beneficiary solely in connection with the Guaranteed Agreement. This Guaranty and 


any such documents or information may not be disclosed to any Person or used, circulated, 


quoted or otherwise referred to in any document (other than as contemplated by the 


Guaranteed Agreement), except with the written consent of the Guarantor (not to be 


unreasonably withheld, conditioned or delayed); provided that the Beneficiary may disclose 


this Guaranty and any such documents or information to the same Persons and under the 


same circumstances as are described in Article 18 of the Guaranteed Agreement. 


[Signature pages follow.] 
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ENGINEERING PROCUREMENT AND CONSTRUCTION AGREEMENT 


This ENGINEERING, PROCUREMENT AND CONSTRUCTION AGREEMENT is 


made and entered into as of [•], 202[•] (the “Effective Date”) by and between Oklahoma Gas and 


Electric Company, an Oklahoma corporation (“Owner”), and [•], a [•] (“Contractor”).  Owner and 


Contractor are sometimes individually referred to herein as a “Party” and Owner and Contractor 


are collectively referred to as the “Parties”. 


WHEREAS, Owner has entered into that certain Asset Purchase Agreement, dated as of 


[•], 202[•] (the “Purchase Agreement”) and with [•], a [•] (“Seller”), pursuant to which Owner 


acquired the rights in and to the Project (as defined below) and other project assets from Seller as 


provided in the Purchase Agreement; 


WHEREAS, Owner desires that the Project (as defined below) be constructed and 


completed for commercial operation at the Project Site (as defined below); 


WHEREAS, Contractor has expertise in the design, engineering, procurement of 


equipment, construction, commissioning and testing of battery energy storage systems of the type 


and character of the Project, and desires to provide design, engineering, equipment procurement, 


construction, commissioning and testing services to Owner for the Project on the terms and subject 


to the conditions set forth in this Agreement; 


WHEREAS, Owner desires to engage Contractor to design, engineer, procure, install, 


construct, test and commission the Project on a turnkey, fixed-price, guaranteed-completion-date 


basis, and Contractor desires to provide such services, all as further defined by and in accordance 


with the terms and conditions set forth in this Agreement; and 


WHEREAS, on the date hereof, Owner has issued or will issue to Contractor a final Notice 


to Proceed directing Contractor to commence all aspects of the Work in accordance with the terms 


of this Agreement.  


NOW, THEREFORE, in consideration of the mutual promises contained herein and other 


good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 


the Parties hereto, intending to be legally bound hereby, agree as follows: 


ARTICLE 1 


DEFINITION OF TERMS 


Section 1.1 Definitions.  Whenever used in this Agreement, the following terms shall 


have the following respective meanings:  


“AC” or “ac” means alternating current power. 


“Acceptable Credit Rating” means, with respect to a Person, a Credit Rating of no less than 


(as applicable): (a) “BBB-” from S&P, or (b) “Baa3” from Moody’s, or (c) if such Person has a 


Credit Rating at such time from both S&P and Moody’s, “BBB-” from S&P and “Baa3” from 


Moody’s.  
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“Acceptable Letter of Credit” means an irrevocable letter of credit that (a) is issued or 


confirmed (within the meaning of Section 5-107 of the Uniform Commercial Code of the State of 


Oklahoma) in a manner acceptable to Owner by a Qualified Institution; (b) has an expiration date 


no earlier than one (1) year after the date such irrevocable letter of credit is received by Owner; 


(c) is drawable upon presentation at an office of the issuing financial institution that is located in 


Oklahoma City, Oklahoma; and (d) is in a form approved by Owner. 


“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly 


through one or more intermediaries, controls, is controlled by or is under common control with 


such first Person.  The term “control” (including related terms such as “controlled by” and “under 


common control with”) means the possession, directly or indirectly, of the power to direct or cause 


the direction of the management or policies of a Person, whether through the ownership of voting 


securities, by contract or otherwise. 


“Aggregate Consideration” means the Purchase Price plus the Contract Price. 


“Agreement” means this Engineering, Procurement and Construction Agreement, 


including all Recitals and Exhibits hereto, as the same may be modified, amended or supplemented 


from time to time in accordance with the terms hereof. 


“All-Inclusive” means, with respect to wage rates, labor rates, or similar rates described in 


this Agreement, that any such rate is inclusive of, and Contractor shall not be reimbursed separately 


for, any of the following items: statutory burdens including workmen’s compensation insurance 


and benefits; other fringe benefits; on-site, field or home office supervision; home office overhead 


and general and administrative expenses; administrative, clerical and warehouse support, and small 


tools; Taxes for which Contractor or any Subcontractor or Supplier is liable or responsible under 


this Agreement; and any other similar direct or indirect charges. 


“Annual Energy Capacity Test” has the meaning set forth in Section 6.4(d). 


“Applicable Law” means any laws, treaties, ordinances, statutes, judgments, injunctions, 


decrees, orders, writs, rules, regulations and interpretations of any national, federal, provincial, 


state or local court or other Governmental Authority, and the official, written judicial 


interpretations thereof, that are applicable to the Work or the performance of any portion of the 


Work, the Project Site, all or any portion of the Project, the Parties, Contractor Parent Guarantor 


or the Subcontractors or Suppliers, this Agreement and each other document, instrument and 


agreement delivered or to be delivered hereunder or in connection herewith (including Hazardous 


Material Laws and those relating to human health, safety, the natural environment or otherwise) 


and including any applicable requirements of NERC and, if applicable, the regional transmission 


organization where the Project is located and UL 1973 Standard for Batteries in Light Electric Rail 


Applications and Stationary Applications. 


“APSC” mean the Arkansas Public Service Commission.  


“Artifacts” has the meaning set forth in Section 2.17. 
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“As-Built Drawings” means those drawings listed in the Drawing List revised to reflect 


changes made to the subject of such drawings during the construction process as provided for 


herein. 


“As Built Expected Energy Performance Certification” has the meaning set forth in Exhibit 


U-3. 


“Balance of System” means the Equipment and Materials and other items that are not part 


of the BESS, but which are completed and transferred to Owner upon Project Substantial 


Completion including, for example, the Project Interconnection Facilities, SCADA System, 


Security System, meteorological stations, telemetry system, telecommunications systems, the 


central operations and management building, energy management systems equipment, Project 


roads, fencing and so forth. 


“Bankability Report” means, in respect of each of the BESS Inverters or BESS Cells, as 


applicable, an independent evaluation report assessing product performance, quality, reliability 


and durability of the applicable Primary Equipment and Materials over the expected life of the 


Project including an in depth review of performance data from the field, warranty claim history, 


component design, supplier performance claims, supplier qualification, manufacturing capabilities 


and quality assurance and control and laboratory reliability test data (including an assessment of 


reliability, structural resistance to static and dynamic wind loading, and overall structural integrity 


and reliability). 


“Bankruptcy” means a situation in which (i) a Person files a voluntary petition for 


bankruptcy or is adjudicated as bankrupt or insolvent, or files any petition or answer or consent 


seeking any reorganization, arrangement, moratorium, composition, readjustment, liquidation, 


dissolution or similar relief for itself under the present or future applicable federal, state or other 


statute or law related to bankruptcy, insolvency or other relief for debtors, or seeks or consents to 


or acquiesces in the appointment of any trustee, receiver, conservator, liquidator or similar official 


of such Person or of all or any substantial portion of its properties or has a foreclosure action 


instituted with respect to all or any substantial portion of its properties (the term “acquiesce,” as 


used in this definition, includes the failure to file a petition, motion, or objection to vacate, 


discharge, or oppose any order, judgment or decree (or any petition, motion, or pleading that seeks 


any such order, judgment or decree) within fourteen (14) days after (a) entry of such order, 


judgment or decree or (b) the filing of a petition, motion, or pleading that seeks any such order, 


judgment or decree); (ii) a court of competent jurisdiction enters an order, judgment or decree 


approving a petition filed against any Person seeking a reorganization, arrangement, moratorium, 


composition, readjustment, liquidation, dissolution or similar relief under the present or any future 


federal bankruptcy act, or any other present or future Applicable Law relating to bankruptcy, 


insolvency or other relief for debtors, and such decree remains unvacated and unstayed for an 


aggregate of sixty (60) days (whether or not consecutive) from the date of entry thereof, or a 


trustee, receiver, conservator, liquidator or similar official of such Person is appointed and such 


appointment remains unvacated and unstayed for an aggregate of sixty (60) days, whether or not 


consecutive; (iii) a Person is generally unable to pay, or admits in writing its inability to pay, its 


debts as they mature; (iv) a Person gives notice, to any Governmental Authority of insolvency or 


pending insolvency, or suspension or pending suspension of operations; or (v) a Person makes a 
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general assignment for the benefit of creditors or takes any other similar action for the protection 


or benefit of creditors (other than in the ordinary course of such party’s business). 


“BESS” means the battery energy storage system designed with a minimum capacity of [•] 


MW AC and energy of [•] MWh AC at the Interconnection Point, described in Exhibit A, to be 


located on the Project Site, together with all instruments, components and accessories installed on 


or appurtenant thereto, including the BESS Cell Data System, and all Balance of System in respect 


thereof (including without limitation the fire suppression system and battery and thermal 


management systems).  


“BESS Cell Data System” means the sensors, recording, software and communication 


systems for the BESS Cells that constitute a part of the BESS, as further described in the Scope of 


Work. 


“BESS Cells” means the lithium-ion based battery cells, packaged in battery modules 


which will be installed into racks and integrated into enclosures and installed as part of the Work, 


as further described in the Scope of Work.   


“BESS Inverter” means the equipment that converts DC to AC to be manufactured and 


provided by the BESS Inverter Supplier pursuant to the BESS Inverter Supply Agreement and 


installed as part of the Work, as further described in the Scope of Work. 


“BESS Inverter Supplier” means the Primary Subcontractor and Supplier that is a party to 


the BESS Inverter Supply Agreement with Contractor. 


“BESS Inverter Supply Agreement” means that certain Primary Subcontract referred to 


herein as the “BESS Inverter Supply Agreement” to be entered into by and between Contractor 


and the BESS Inverter Supplier for supply of the BESS Inverters. 


“Body of the Agreement” has the meaning set forth in Section 20.17. 


“BOS Contract” means that certain Primary Subcontract referred to herein as the “BOS 


Contract” to be entered into by and between Contractor and the BOS Contractor for performance 


of part of the Work. 


“BOS Contractor” means the Primary Subcontractor and Supplier that is a party to the BOS 


Contract with Contractor. 


“Business Day” means every day other than a Saturday, Sunday or a day which is a legal 


holiday in the State of Oklahoma. 


“Capacity Test Plans” has the meaning set forth in Section 6.2(a).  


“Capacity Tests” has the meaning set forth in Section 6.2(a).  


“Change” has the meaning set forth in Section 5.1(a). 
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“Change in Law” means, after the Effective Date, the enactment, adoption, promulgation, 


modification or repeal of any Applicable Law which establishes requirements affecting the 


construction of the Project, the supply of equipment, the performance of the Work or the ability to 


achieve Project Substantial Completion by the Guaranteed Project Substantial Completion Date, 


as applicable, and which make any of them more burdensome than the requirements specified in 


this Agreement; provided, however, that no Change in Law pursuant to this Agreement shall arise 


by reason of (a) any national, federal, state or provincial income Tax law (or any other Tax law 


based on income), (b) a labor wage law or other Applicable Law that affects Contractor’s or its 


Subcontractor’s or Supplier’s costs of employment, (c) a change of Applicable Law outside of the 


United States of America, including any change in Applicable Law that affects the cost of goods, 


manufacturing, shipping or other transportation of any Equipment and Materials, (d) the 


enactment, adoption, promulgation, issuance, modification, repeal, cancellation, or rescission of 


any federal law that imposes or increases the amount of any tariff applicable to the importation 


into the United States of any equipment, material, or other item to be physically incorporated into 


the Project, or (e) the final enactment, modification, amendment or repeal of an Applicable Law 


prior to the Effective Date with an effective date of such action that falls after the Effective Date. 


“Change Order” has the meaning set forth in Section 5.3(d). 


“Change Order Request” has the meaning set forth in Section 5.3(c). 


“CIL” has the meaning set forth in Section 2.9(a).  


“Claim” has the meaning set forth in Section 16.4(a)(i). 


“Code” means the Internal Revenue Code of 1986, as amended. 


“Codes and Standards” means those industry codes and standards applicable to the 


construction, workmanship, Equipment and Materials or other aspects of the Work or the operation 


of the Project that are specified in the Scope of Work, as such industry codes and standards may 


be in effect from time to time. 


“Collector Substation” means the Project collector substation as further described in the 


Scope of Work. 


“Commissioning Plan” means a commissioning plan that outlines the tasks, processes, 


procedures and deliverables required to prove the function and performance of the BESS and its 


components, as such plan is further described in Exhibit U-1. 


“Commissioning Tests” has the meaning set forth in Section 6.4(a).   


“Confidential Information” means, with respect to each Party, all written or oral 


information or data of a proprietary nature, relating to a Party’s business, projects, operations, 


activities or affairs, whether of a technical or financial nature or otherwise (including 


environmental assessment reports, financial information, business plans and proposals, ideas, 


concepts, trade secrets, know-how, processes, pricing of services or products, and other technical 


or business information, whether concerning this Agreement, each Party’s respective businesses 


or otherwise) that the receiving Party acquires directly or indirectly from the disclosing Party. 
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“Construction Aids” means all materials, supplies, construction equipment, construction 


tools, construction utilities, construction support services, field office equipment, field office 


supplies, form lumber, temporary buildings and facilities, and other items that are required for 


performance of the Work but which are not intended to become a permanent part of the Project. 


“Construction Manager” means the construction manager (or any replacement thereof) 


appointed by Contractor in accordance with this Agreement. 


“Contract Price” has the meaning set forth in Section 3.1. 


“Contractor” has the meaning set forth in the preamble. 


“Contractor Event of Default” has the meaning set forth in Section 15.1. 


“Contractor Indemnitees” has the meaning set forth in Section 16.1(a). 


“Contractor Insurance” has the meaning set forth in Section 14.1. 


“Contractor Interconnection Costs” means (i) any non-reimbursable costs and expenses 


payable by Owner to the Interconnection Utility for (A) engineering, design, construction, testing 


and completion of the Interconnection Utility Interconnection Facilities or Network Upgrades and 


(B) revisions, modifications or updates to the Interconnection Studies and (ii) any increased costs 


and expenses incurred by Contractor to perform any Work associated with the Project 


Interconnection Facilities, that, in the case of each of (i) and (ii), arise out of any change made by 


Contractor to the design of the Project or the Equipment and Materials to be installed in the Project 


that is submitted to SPP and/or the Interconnection Utility after the Effective Date including in 


connection with any updates to the Interconnection Studies for the Project. 


“Contractor Parent Guarantor” has the meaning set forth in Section 2.10(a). 


“Contractor Parent Guaranty” has the meaning set forth in Section 2.10(a). 


“Contractor Permits” means the Permits that Contractor is required to secure for the 


performance of the Work, including but not limited to those listed in Part I of Exhibit C. 


“Contractor Related Party” means each of Contractor, each Subcontractor, Supplier, 


Contractor Parent Guarantor, Seller and any other Affiliate of Contractor Parent Guarantor. 


“Contractor Warranties” has the meaning set forth in Section 12.3(b). 


“Contractor’s Alternate Guarantor” has the meaning set forth in Section 2.10(a). 


“Corrective Action Plan” means a plan prepared by Contractor which specifies in 


reasonable detail the actions to be taken by Contractor and the schedule to remedy schedule delays, 


as submitted to and approved by Owner pursuant to Section 2.15(c). 


“COVID-19” means the viral pneumonia named coronavirus disease 2019 (COVID-19) by 


the World Health Organization and caused by the virus named Severe Acute Respiratory 
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Syndrome Coronavirus 2 (SARS-CoV-2) by the International Committee on Taxonomy of Viruses 


and any variants, evolutions, intensification, resurgence or mutations thereof and related or 


associated epidemics, pandemics, disease outbreaks or public health emergencies. 


“Credit Rating” means the rating then assigned to a Person’s senior, unsecured long-term 


debt obligations (not supported by third party credit enhancements) by S&P or Moody’s or if such 


Person does not have a rating for its senior, unsecured long-term debt, then the rating assigned to 


such Person as an issuer rating by S&P or Moody’s. 


“DC” or “dc” means direct current power. 


“Defect” means any non-cosmetic defect or non-conformance in the Work (including any 


Equipment and Materials) due to a failure to comply with the requirements of this Agreement, 


resulting from faulty design, engineering, installation, manufacture, construction, or workmanship 


of the Work (including any Equipment and Materials), including premature wear and failure of 


such parts, components or systems, and premature wear and failure of adjacent parts, components 


or systems directly or indirectly caused by such Defect. 


“Delay Liquidated Damages” has the meaning set forth in Section 9.1(a). 


“DEQ” means the [Arkansas Department of Environmental Quality/the Oklahoma 


Department of Environmental Quality.] 


“Design Documents” has the meaning set forth in Section 2.3(a). 


“Designated Warranty Manager” has the meaning set forth in Section 12.4. 


“Direct Costs” means (i) material at cost, (ii) subcontracted work at cost, (iii) rental charges 


for necessary equipment, exclusive of small tools, used directly in the performance of the 


additional Work, at the rates then in effect for such equipment (and for equipment owned by 


Contractor, such rates as may be established or determined to be one hundred percent (100%) of 


the latest revision of the applicable rental rate as stated in the Rental Rate Blue Book for 


construction equipment and as modified for the [•] County, [Oklahoma/Arkansas] area), (iv) 


Contractor’s home office direct labor performing additional Work at the All-Inclusive hourly 


engineering labor wage rate for each job classification, (v) Contractor’s field staff direct labor 


performing additional Work at the applicable All-Inclusive hourly wage rate for each job 


classification, and (vi) field staff travel expenses at cost and Contractor’s field craft labor charges 


at the All-Inclusive hourly craft labor wage rate for each job classification. All such costs are to 


only be those incremental charges directly attributable to a proposed Change. 


“Disclosing Party” means the Party providing Confidential Information. 


“Dispute” means any controversy, claim or dispute that arises out of or in connection with 


this Agreement or the construction, interpretation, performance, breach, termination, 


enforceability or validity of this Agreement, whether the same is based on rights, privileges or 


interests recognized by or based upon statute, contract, agreement (whether written or oral), tort, 


common law or other Applicable Law. 
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“Dispute Notice” has the meaning set forth in Section 19.1(a). 


“Documentation” means documentation required to be prepared and provided by 


Contractor to Owner hereunder and other documentation customarily provided by Contractor to 


end-users, including the Design Documents, requests for information, As-Built Drawings, 


isometrics, specifications, studies, system descriptions, lists (including spare parts lists), diagrams, 


procedures, instructions, reports, test results, calculations, manuals, Operating Manuals and 


delivery schedules required by or referenced in the Scope of Work or elsewhere in this Agreement 


or required by Owner or its designee to reasonably assess Contractor’s Work progress or for the 


operation or maintenance of the Project. 


“Dollars” and “$” means the lawful currency of the United States of America. 


“Drawing List” means the list of design documents, drawings (including vendor drawings) 


and specifications setting forth in detail the requirements for the construction of the Project 


contained in the Scope of Work. 


“Effective Date” has the meaning set forth in the preamble.  


“Energy and Capacity Liquidated Damages” means collectively, the (i) Energy Capacity 


Liquidated Damages and (ii) Power Capacity Liquidated Damages. 


“Energy Capacity Guarantee” means that the Energy Measured Capacity of the BESS (as 


calculated pursuant to Exhibit U-2) is at least equal to the applicable Energy Guaranteed Capacity 


during a Successful Run of the applicable Energy Capacity Test, as set forth in Exhibit U-2. 


“Energy Capacity Liquidated Damages” means an amount equal to (i) the Contract Price 


multiplied by (ii) the ratio of (A) the applicable Energy Guaranteed Capacity minus the Energy 


Measured Capacity (as calculated pursuant to Exhibit U-2) determined as a result of a Successfully 


Run Energy Capacity Test divided by (B) the applicable Energy Guaranteed Capacity; provided 


that, if such Energy Measured Capacity is greater than or equal to Energy Guaranteed Capacity, 


then such calculation shall be deemed to equal zero (0). 


“Energy Capacity Test” means those tests set forth in Exhibit U-2. 


“Energy Capacity Test Measurement Period” has the meaning set forth in Exhibit U-2. 


“Energy Capacity Test Plan” means those test procedures, standards, protective settings 


and testing programs for the Energy Capacity Tests developed pursuant to Section 6.2(a) and 


Exhibit U-2. 


“Energy Guaranteed Capacity” means the energy the BESS is guaranteed to provide over 


a continuous four (4) hour discharge of the BESS, equal to (i) with respect to the Energy Capacity 


Test to be Successfully Run as a condition to Project Substantial Completion and each Annual 


Energy Capacity Test to be conducted by Contractor pursuant to Section 6.4(d), [•] MWh AC, in 


each case measured at the Interconnection Point, as adjusted as provided in Exhibit U-2. 


“Energy Measured Capacity” has the meaning set forth in Exhibit U-2. 
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“Energy Minimum Capacity Guarantee” means for an amount (measured in MWh) equal 


to ninety-six percent (96%) of the Energy Guaranteed Capacity during a Successful Run of the 


applicable Energy Capacity Test. 


“Engineering Arbitrator” has the meaning set forth in Section 19.1(c). 


“Equipment and Materials” means all materials, supplies, apparatus, devices, equipment, 


machinery, tools, parts, hardware, software, components, instruments and appliances that are to be 


incorporated into the Project or otherwise form or intended to form part of the Work or the Project 


(other than Construction Aids) whether provided by Contractor or any Subcontractor or Supplier.  


“Event of Default” means a Contractor Event of Default or an Owner Event of Default, as 


the case may be. 


“Excusable Event” means an Owner-Caused Delay that wholly or partially prevents or 


otherwise adversely affects Contractor’s performance of the Work. 


“Expected Energy Performance Guarantee” has the meaning set forth in Exhibit U-3. 


“Federal Benefits” means any investment tax credit, production tax credit or loan guarantee 


available with respect to the Project under the Code, any loan guarantee program of the U.S. 


Department of Energy, and payments for Specified Energy Property in Lieu of Tax Credits under 


Section 1603 of the American Recovery and Reinvestment Act of 2009 or any successor 


provisions. 


“Final Completion” means satisfaction (or waiver in writing by Owner) of the conditions 


set forth in Section 8.3. 


“Final Completion Certificate” means a certificate from Contractor to Owner, substantially 


in the form of Exhibit R, issued in accordance with Article 8, certifying that the requirements for 


Final Completion have been satisfied. 


“Final Completion Date” has the meaning set forth in Section 8.5. 


“Final Completion Payment” has the meaning set forth in Section 3.3(g). 


“Force Majeure Event” means any event which wholly or partly prevents or delays the 


performance of any obligation arising under this Agreement which is unforeseeable, is not 


reasonably within the control of and is without the fault or negligence and could not have been 


avoided by commercially reasonable measures of the non-performing Party, and shall include, to 


the extent satisfying the foregoing definition, by enumeration, (i) acts of God, (ii) acts of the public 


enemy, (iii) blockades, insurrections, strikes, lockouts, or other disputes with workmen (other than 


any such action by or in relation to Contractor or any Subcontractor or Supplier and excluding 


labor actions deliberately caused by Contractor or any Subcontractor or Supplier), (iv) riots, 


disorders or civil disturbances, (v) fires or explosions, (vi) boycotts or embargoes, (vii) acts of 


military authorities, and (x) court action.  Notwithstanding anything to the contrary in the 


foregoing, in no event will any of the following constitute a Force Majeure Event: (1) shortages or 


late delivery of materials, equipment, supplies or labor required for the manufacture of, or 
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comprising any part of, the Work or the Project, except to the extent due to a Force Majeure Event 


otherwise excusable hereunder (2) the acts or omissions of Contractor or Subcontractors or 


Suppliers or any of their Affiliates (except in the event and only to the extent that such act or 


omission of Contractor or Subcontractors or Suppliers or any of their Affiliates would be excused 


hereunder by virtue of a Force Majeure Event), (3) economic hardship, (4) changes in financial 


circumstances or market price conditions or price fluctuations, (5) shortages, unavailability or cost 


of labor or Equipment and Materials, except to the extent due to Force Majeure Event otherwise 


excusable hereunder (6) fluctuations in currency exchange rates, (7) failure to obtain or maintain 


Permits where such failure is due to the responsible Party’s acts or failure to act, (8) normal adverse 


climate or weather conditions related to wind, precipitation, heat or cold in the geographic region 


of the Project Site or region where the Work is being performed, and (9) any event or circumstance, 


or combination of events or circumstances, arising out of or related to COVID-19 or the impacts 


or effects thereof (including any action taken, or regulations, orders, guidelines or other instruction 


issued, by any Governmental Authority in response thereto). 


“Functional Test” means those tests set forth in Exhibit U-2. 


“Functional Test Plan” means those test procedures, standards, protective settings and 


testing programs for the Functional Test developed pursuant to Section 6.2(b) and Exhibit U-2. 


“Geotechnical Reports” means those studies and reports set forth in Exhibit L attached 


hereto. 


“Good Utility Practice” means those practices, methods, standards, procedures and acts of 


design, engineering, construction, workmanship, operation, care and diligence that would be 


implemented and normally practiced or followed by prudent nationally-recognized engineering 


and construction firms in the design, engineering, procurement, installation, construction, testing 


and commissioning of utility scale battery energy storage systems in the United States and which 


practices, methods and acts, in the exercise of prudent and responsible professional judgment by 


those experienced in the industry in light of the facts known (or that reasonably should have been 


known) at the time the decision is made, could reasonably have been expected to accomplish the 


desired result consistent with commercially reasonable business practices, good engineering 


design practices, reliability, safety, Applicable Law, Permits, Codes and Standards and other 


standards established for such work.   


“Governmental Authority” means applicable national, federal, state, county, municipal and 


local governments and all agencies, authorities, departments, instrumentalities, courts, 


corporations, other authorities lawfully exercising or entitled to exercise any administrative, 


executive, judicial, legislative, police, regulatory or taxing authority or power, or other 


subdivisions of any of the foregoing having a regulatory interest in or jurisdiction over the Project 


Site, the Project, the Work or the performance of any portion of the Work, the Parties, Contractor 


Parent Guarantor or the Subcontractors or Suppliers. 


“GSU Transformer” means the generator step up transformer and associated equipment to 


be manufactured and delivered by the GSU Transformer Supplier pursuant to the GSU 


Transformer Supply Agreement and installed as part of the Work, as further described in the Scope 


of Work. 
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“GSU Transformer Supplier” means the Primary Subcontractor and Supplier party to the 


GSU Transformer Supply Agreement with Contractor. 


“GSU Transformer Supply Agreement” means that certain Primary Subcontract referred 


to herein as the “GSU Transformer Supply Agreement” to be entered into by and between 


Contractor and the GSU Transformer Supplier for supply of the GSU Transformer. 


“Guaranteed Final Completion Date” means the date that is [180 days] after the Project 


Substantial Completion Date.  


“Guaranteed Project Substantial Completion Date” means [•], as such date may be 


extended pursuant to a Change Order in effect pursuant to the terms of this Agreement; provided, 


that, that the Guaranteed Substantial Completion Date may not be extended past [•] for any reason 


whatsoever. 


“Hazardous Material” means any substance, chemical, waste or material that is or becomes 


regulated under Applicable Law because of its toxicity, infectiousness, radioactivity, 


explosiveness, ignitability, corrosiveness or reactivity, including asbestos, urea formaldehyde, 


polychlorinated biphenyls, nuclear fuel or materials, radioactive materials, explosives, known 


carcinogens, petroleum products and byproducts, and any substance, chemical, waste or material 


regulated by any Hazardous Material Laws.  “Hazardous Material” includes any pollutant, 


contaminant, hazardous material, substance or waste, or other material or substance, including 


crude oil, crude oil flow lines, crude oil storage tank batteries, crude oil wells, demolition debris, 


gases, liquids, oils, oil fueled equipment, other storage tanks (either above or below ground), salt 


disposal wells and solid waste, or other byproducts or breakdown products therefrom, related to 


the construction, operation or demolition of oil wells, present or remaining in the air, soil or ground 


water, no matter how mixed with or diluted by any other pollutant, contaminant, hazardous 


material, substance or waste, or other material or substance. 


“Hazardous Material Laws” means the Comprehensive Environmental Response, 


Compensation and Liability Act of 1980, the Superfund Amendments and Reauthorization Act of 


1986, the Resource Conservation and Recovery Act, the Clean Water Act, the Clean Air Act, the 


Occupational Safety and Health Act, the Toxic Substances Control Act, and similar laws, as such 


may be amended from time to time, and any other federal, state, county, municipal, local or other 


law, statute, code, ordinance, rule, regulation or order which relates to or deals with human health, 


general safety, worker safety or the environment in the jurisdiction in which the Project Site is 


located. 


“Indemnified Party” has the meaning given in Section 16.4(a)(i). 


“Intellectual Property Rights” means all licenses, trade secrets, copyrights, know-how 


patents, trademarks, proprietary information or other intellectual property rights of any kind 


necessary for the design, construction, ownership, use, operation, maintenance, repair, alteration, 


commissioning, de-commissioning, removal and disposal of the Project. 


“Interconnection Agreement” means that Generator Interconnection Agreement that was 


entered into on [________] by and among SPP, Interconnection Utility, and Seller in accordance 


with Attachment V of the SPP Tariff. 
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“Interconnection Point” means the point of interconnection of the Project as further 


described in the Interconnection Agreement. 


“Interconnection Studies” means the interconnection studies, facilities studies, or other 


similar studies required by SPP or Interconnection Utility prior to execution of the Interconnection 


Agreement. 


“Interconnection Utility” means the Transmission Owner who is party to the 


Interconnection Agreement and owns, leases or otherwise possesses an interest in the portion of 


the Interconnection Utility Interconnection Facilities at which the Project shall interconnect at the 


Interconnection Point. 


“Interconnection Utility Interconnection Facilities” means the facilities that are required to 


be constructed by or on behalf of the Interconnection Utility under the Interconnection Agreement 


to allow the Project to interconnect at the Interconnection Point with the Interconnection Utility’s 


[•] kV electrical transmission system. 


“ISO/RTO/Utility Requirements” means the applicable requirements of SPP and the 


Interconnection Utility with respect to the design and commissioning of the Project, including the 


interconnection requirements set forth in the Interconnection Agreement and other tests or 


requirements required of SPP and the Interconnection Utility in order to achieve Project 


Substantial Completion. 


“ITP” has the meaning set forth in Section 2.16(b)(i). 


“Job Books” means the books provided by Contractor that include the records of materials 


testing, Equipment and Materials supplied hereunder, commissioning records as more particularly 


described in Section 2.3(b).  


“Key Date Schedule” means that listing of items and scheduled completion dates set forth 


in Exhibit S-1, including, but not limited to, the Project Mechanical Completion Date, the Project 


Substantial Completion Date, and the Final Completion Date.  


“Key Personnel” means the key personnel set forth on Exhibit V. 


“Land Agreements” means all options, leases and easement agreements between Owner 


(or Owner’s Affiliate) on the one hand and a Landowner on the other hand.  A copy of each Land 


Agreement is set forth in Exhibit N.  


“Landowner” or “Landowners” means those Persons which own the Project Site land. 


“Late Completion Notice” has the meaning set forth in Section 9.1(b).  


“Lien” has the meaning set forth in Section 3.6(c). 


“Materials Warranty” has the meaning set forth in Section 12.3(b). 







BESS EPC -13- 


“Milestone Payment Schedule” means the schedule set forth in Exhibit G setting forth the 


Milestone Payments and those portions of the Work specified as milestones required to be 


achieved in order to receive each such Milestone Payment. 


“Milestone Payment(s)” means a discrete portion of the Contract Price payable in 


accordance with Section 3.3 upon achievement of those portions of the Work specified as 


milestones corresponding to such payment on the Milestone Payment Schedule. 


“Monthly Progress Report” means a written monthly progress report prepared by 


Contractor setting forth the detail required in Exhibit F-2. 


“MW” means megawatt (expressed as AC). 


“NERC” means the North American Electric Reliability Corporation or a successor 


organization that is responsible for establishing reliability criteria and protocols. 


“Network Upgrades” has the meaning set forth in Attachment V of the SPP Tariff. 


“Notice to Proceed” means a written notice issued by Owner to Contractor directing 


Contractor to commence all aspects of the Work in accordance with the terms of this Agreement. 


“Notice to Proceed Date” means the Effective Date of this Agreement. 


“NPDES Permit” means the National Pollutant Discharge Elimination System Permit 


(NPDES) –State Department of Natural Resources General Storm water Permit for Construction 


Activity required in respect of the Project prior to the commencement of construction activity at 


the Project Site. 


“OCC” means the Oklahoma Corporation Commission.  


“Operating Manuals” means the operating data and manuals, Equipment and Materials and 


parts manuals, operation and maintenance manuals and instructions which are reasonably 


necessary to safely and efficiently operate, maintain and shut down the Project, in each case, to be 


provided in accordance with this Agreement. 


“Operational Spare Parts” has the meaning set forth in Section 2.1(r). 


“Other Credit Support” has the meaning set forth in Section 2.10(a). 


“Other Development Work” has the meaning set forth in the Purchase Agreement. 


“Owner” has the meaning set forth in the preamble. 


“Owner Approved Materials” means all materials located at the Project Site which are 


approved by Owner in its sole discretion. 


“Owner Event of Default” has the meaning set forth in Section 15.2. 


“Owner Indemnitees” has the meaning given in Section 16.2(a). 
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“Owner Permits” means those Permits required to be obtained or maintained by Owner for 


the performance of the Work listed in Part II of Exhibit C. 


“Owner’s Engineer” means [•] or any other nationally recognized engineering firm or firms 


or other nationally recognized engineer or engineers, in each case with experience in battery energy 


storage projects selected and designated by Owner. 


“Owner’s Site Operation Team” means Owner’s employees or personnel on the Project 


Site. 


“Owner-Caused Delay” means any material and adverse delay to the extent caused by (a) 


the unexcused failure of Owner to perform its obligations set forth in this Agreement or (b) 


Owner’s material interference with the performance of the Work without the right to do so under 


this Agreement, in any case where such failure or interference is not caused by Contractor or any 


Subcontractors or Suppliers (whether as a result of Contractor’s or a Subcontractor’s or Supplier’s 


default, negligence, misconduct or otherwise). 


“Padmount Transformers” means the enclosed pad-mounted electrical transformers to be 


manufactured and delivered by or on behalf of BOS Contractor pursuant to the BOS Contract and 


installed as part of the Work, as further described in the Scope of Work. 


“Party” or “Parties” have the meanings set forth in the preamble. 


“Performance Tests” has the meaning set forth in Section 6.3.  


“Permits” means any permit, license, consent, approval, certificate, waiver, exemption, 


registration, variance, franchise or other authorization issued by a Governmental Authority 


applicable to the performance of the Work or the design, engineering, procurement, construction, 


commissioning, testing, ownership, operation or maintenance of the Project. 


“Person” means any individual, corporation, partnership, limited liability company, 


association, joint stock company, trust, unincorporated organization, joint venture, Governmental 


Authority, government or political subdivision or agency thereof. 


“Physical Items” has the meaning set forth in Section 12.2(a). 


“Plan of the Day Report” means a written daily plan of the day report prepared by 


Contractor setting forth the detail required by Owner.  


“Power Capacity Guarantee” means that the Power Measured Capacity of the Project (as 


calculated pursuant to Exhibit U-2) is at least equal to the Power Guaranteed Capacity during a 


Successful Run of the applicable Power Capacity Test, as set forth in Exhibit U-2. 


“Power Guaranteed Capacity” means the power the BESS is guaranteed to provide, equal 


to [•] MW AC measured at the Interconnection Point, as adjusted as provided in Exhibit U-2. 


“Power Capacity Liquidated Damages” means an amount equal to (i) the Contract Price 


multiplied by (ii) the ratio of (A) the Power Guaranteed Capacity minus the Power Measured 
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Capacity (as calculated pursuant to Exhibit U-2) determined as a result of a Successfully Run 


Power Capacity Test divided by (B) the Power Guaranteed Capacity; provided that, if such Power 


Measured Capacity is greater than or equal to Power Guaranteed Capacity, then such calculation 


shall be deemed to equal zero (0). 


“Power Capacity Test” means those tests set forth in Exhibit U-2. 


“Power Capacity Test Measurement Period” has the meaning set forth in Exhibit U-2. 


“Power Capacity Test Plan” means those test procedures, standards, protective settings and 


testing programs for the Power Capacity Tests developed pursuant to Section 6.2(a) and Exhibit 


U-2. 


“Power Measured Capacity” has the meaning set forth in Exhibit U-2. 


“Power Minimum Capacity Guarantee” means for an amount (measured in MW) equal to 


ninety-six percent (96%) of the Power Guaranteed Capacity during a Successful Run of the 


applicable Power Capacity Test. 


“Primary Equipment and Materials” means the Padmount Transformers, the Project 


Interconnection Facilities (including the GSU Transformer), and the BESS. 


“Primary Equipment and Materials Warranties” has the meaning set forth in Section 


12.2(b). 


“Primary Subcontract” means (a) each of the BOS Contract, the BESS Inverter Supply 


Agreement, and the GSU Transformer Supply Agreement, (b) any Subcontract for design, supply 


and construction of the BESS, Padmount Transformers or the Project Interconnection Facilities 


and Balance of System and Work associated with such Equipment and Materials, and (c) any 


Subcontract requiring payments by Contractor in excess of [One Hundred Thousand Dollars 


($100,000).] 


“Primary Subcontractor and Supplier” means any Subcontractor or Supplier that is 


providing services, materials, equipment, supplies or any other item of the Work, the respective 


contract cost of which is in excess of [One Hundred Thousand Dollars ($100,000)] under one 


purchase order or subcontract or an aggregate of purchase orders or subcontracts including 


Subcontractors and Suppliers (a) supplying the Padmount Transformers, Project Interconnection 


Facilities (including the GSU Transformer), and Balance of System and Work associated with such 


equipment, (b) supplying the BESS (including the BESS modules, the BESS Inverters or the BESS 


Cells) and Balance of System and Work associated with the BESS, (c) performing substantially 


all of the electrical installation work for the BESS, (d) performing Project Site preparation and 


grading for the Project or (e) performing Interconnection Facilities design and construction work. 


“Project” means the BESS to be designed, engineered, permitted, procured, constructed, 


tested and commissioned under this Agreement, and having minimum capacity of [•] MW AC at 


the Interconnection Point, including all Equipment and Materials and Interconnection Facilities. 
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“Project Completion Milestones” means (a) Project Mechanical Completion, (b) Project 


Substantial Completion and (c) such other key Project milestones specified in the Key Date 


Schedule and the Project Schedule. 


“Project Construction Plan” has the meaning set forth in Section 2.15(d). 


“Project Execution Plan” has the meaning set forth in Section 2.15(d). 


 “Project Interconnection Facilities” means the Collector Substation (including GSU 


Transformer, switchgear, disconnects and any necessary VAR control, or other SPP or NERC 


requirements), and SPP-approved meter(s), as further described in the Scope of Work, and the 


other facilities and equipment that are located between the Collector Substation and the 


Interconnection Point. 


“Project Manager” means the project manager (or any replacement thereof) appointed by 


Contractor in accordance with this Agreement. 


“Project Mechanical Completion” means the satisfaction (or waiver in writing by Owner) 


of the conditions set forth in Section 7.1. 


“Project Mechanical Completion Certificate” means a certificate from Contractor to 


Owner, substantially in the form of Exhibit P, issued in accordance with Article 7, certifying that 


the requirements for Project Mechanical Completion have been satisfied.’ 


“Project Mechanical Completion Date” means the date on which Project Mechanical 


Completion has occurred.   


“Project Safety Manual” has the meaning set forth in Section 2.11(c). 


“Project Schedule” means the detailed level III critical path method project schedule 


attached hereto as Exhibit S-2 showing the progress and sequencing of the Work including the 


critical path analysis, actual start and finish dates, expected completion dates for any milestones 


and Contractor’s expected dates of achievement of the Project Completion Milestones and the 


Final Completion Date that represents the plan for accomplishing the Work by Contractor for the 


Project, as updated from time to time pursuant to the terms of this Agreement, and which shall be 


the baseline schedule document for the performance of the Work under this Agreement. 


“Project Site” means the land in [•] County, [Oklahoma/Arkansas], on which the Project 


will be located as more particularly described in Exhibit B. 


“Project Substantial Completion” means the satisfaction (or waiver in writing by Owner) 


of the conditions set forth in Section 8.1. 


“Project Substantial Completion Certificate” means a certificate from Contractor to Owner, 


substantially in the form of Exhibit Q, issued in accordance with Article 8, certifying that the 


requirements for Project Substantial Completion have been satisfied. 


“Project Substantial Completion Date” has the meaning set forth in Section 8.5. 
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“Project Transaction Documents” means this Agreement, Contractor Parent Guaranty, and 


the Purchase Agreement. 


“Prudent Industry Practices” means those practices, methods, equipment, standards and 


acts engaged in or approved by a significant portion of the battery energy storage industry for the 


construction and testing of utility scale battery energy storage systems in the United States similar 


to the Project that at a particular time in the exercise of prudent and reasonable care in judgment 


would have been expected to accomplish the desired result in a manner consistent with Applicable 


Laws, good business practices, reliability, economy, health, safety and expedition in light of the 


facts known at the time a decision was made and consistent with that degree of care and skill 


ordinarily exercised by other contractors experienced in the industry on facilities of the type and 


size similar to the Project.   


“Punchlist” means the list prepared by Contractor (and agreed to by Owner) or identified 


by Owner in connection with the achievement of Project Mechanical Completion and Project 


Substantial Completion, identifying those incidental items of Work that remain to be completed or 


corrected but cannot reasonably be expected to impact negatively on (a) the safe operation of the 


Project or any portion thereof in accordance with Good Utility Practices, Prudent Industry 


Practices, Applicable Law, Permits, Codes and Standards and manufacturers’ warranties or (b) the 


capacity, continuous operation, efficiency, output, reliability or mechanical or electrical integrity 


of the Project or any portion thereof or the safety of individuals, which list shall be updated in 


accordance with the requirements of this Agreement, but may not be amended after Contractor has 


completely demobilized from the Project Site.  


“Punchlist Item” means any item listed on the Punchlist.  


“Punchlist Amount” means the cost or estimated cost to complete any Punchlist item as 


approved by Contractor and Owner under Section 7.4. 


“Punchlist Holdback Amount” means an amount equal to three hundred percent (300%) of 


the Punchlist Amount of each of the Punchlist items on the applicable Punchlist as of the date of 


Project Substantial Completion (as determined in accordance with Section 7.4). 


“Purchase Agreement” has the meaning set forth in the Recitals. 


“Purchase Price” has the meaning set forth in the Purchase Agreement.  


“Purpose” has the meaning set forth in Section 13.1(b). 


“Quality Assurance Plan” has the meaning set forth in Section 2.3(d). 


“Qualified Institution” means a financial institution that (a) has a Credit Rating of at least 


A by S&P or A2 by Moody’s, and (b) is otherwise reasonably acceptable to Owner. 


“Receiving Party” means the Party receiving Confidential Information. 


“Release” means the release, discharge, deposit, injection, dumping, spilling, leaking or 


placing of any Hazardous Material into the environment so that such Hazardous Material or any 
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constituent thereof may enter the environment, or be emitted into the air or discharged into any 


waters, including ground waters. 


“Remediation Plan” has the meaning set forth in Section 2.21. 


“Retainage” has the meaning set forth in Section 3.3(d)(i). 


“SCADA System” means the supervisory control and data acquisition and output 


prediction system for the Project, as further described in the Scope of Work. 


“Scope of Work” means the detailed statement of the Work set forth in Exhibit A and the 


items set forth in the attachments to Exhibit A. 


“Security System” means the cameras, server control and related equipment required to 


remotely monitor the Project Site as further described in the Scope of Work. 


“Seller” has the meaning set forth in the Recitals. 


“Site Conditions” means the geotechnical, physical and other conditions at the Project Site 


and the surrounding area as a whole, including conditions relating to the environment, 


transportation, access, waste disposal, handling and storage of materials, the availability and 


quality of electric power, the availability and quality of water, the availability and quality of roads, 


climatic conditions and seasons, topography, air and water (including raw water) quality and 


access conditions, ground surface conditions, surface soil conditions, sound attenuation conditions, 


subsurface geology, and conditions, nature, quality and quantity of surface and subsurface 


materials to be encountered (including Hazardous Materials). 


“Spare Parts List” has the meaning set forth in Section 2.3(b). 


“SPP” means the Southwest Power Pool, Inc.  


“SPP Tariff” means the SPP Open Access Transmission, Energy and Operating Reserve 


Market Tariff on file with FERC. 


 


“State Benefits” means any investment tax credit, production tax credit or other tax credit 


or loan guarantee available with respect to the Project under the laws of the State of 


[Oklahoma/Arkansas], as amended. 


“Subcontract” means any contract, purchase order or agreement for performance of any 


portion of the Work entered into with a Subcontractor or a Supplier. 


“Subcontractor” means any Person, other than a Supplier, performing Work on behalf of 


Contractor related to the performance of any obligations undertaken by Contractor under this 


Agreement.  For the avoidance of doubt, “Subcontractor” includes any such Person, regardless of 


tier. 


“Subcontractor Warranties” has the meaning set forth in Section 12.2(a). 
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“Successfully Run” or “Successful Run” means, (a) with respect to an Energy Capacity 


Test, that (i) the applicable Energy Capacity Test was completed in accordance with the 


procedures, conditions and requirements for the proper performance of such test in Exhibit U-2 


and the applicable Energy Capacity Test Plan and (ii) the results from such Energy Capacity Test 


demonstrate that the Project has successfully achieved at least the Energy Minimum Capacity 


Guarantee, (b) with respect to a Power Capacity Test, that (i) the applicable Power Capacity Test 


was completed in accordance with the procedures, conditions and requirements for the proper 


performance of such test in Exhibit U-2 and the applicable Power Capacity Test Plan and (ii) the 


results from such Power Capacity Test demonstrate that the Project has successfully achieved at 


least the Power Minimum Capacity Guarantee, (d) with respect to a Commissioning Test, that the 


Commissioning Test was completed in accordance with the provisions of Exhibit U-1 and 


demonstrated that the Project is capable of charging and discharging energy, and (e) with respect 


to a Functional Test, that (x) the applicable Functional Test was completed in accordance with the 


procedures, conditions and requirements for the proper performance of such test in Exhibit U-2 


and the Functional Test Plan and (y) the results from such Functional Test demonstrate that the 


Project, has successfully achieved the results required by Exhibit U-2. 


“Supplier” means any Person supplying any Equipment and Materials to Contractor or to 


any Subcontractor for the Work but who does not perform labor at the Project Site. 


“SWPPP Plan” means the Storm Water Pollution Prevention Plan that is accepted by the 


applicable Governmental Authority as final in connection with the issuance of the NPDES Permit 


by such Governmental Authority. 


“Tax” or “Taxes” means any U.S. federal, state, local or foreign income, profits, franchise, 


withholding, ad valorem, gross receipts, windfall profits, value added, production, goods and 


services, harmonized sales, duty, license, escheat or unclaimed property, personal property 


(tangible and intangible), employment, payroll, sales and use, social security, disability, 


occupation, real property, severance, excise and other taxes, charges, levies, fees, duties, customs, 


tariffs, imposts, obligations, charges or other assessments (including any assessment, fee or other 


charge in the nature of or in lieu of any tax) imposed by a Governmental Authority, including any 


interest, penalty or addition thereto. 


“Technical Dispute” means any dispute that the Parties mutually agree in writing in their 


reasonable discretion will primarily require the application of engineering principles or other 


specialized technical knowledge in order to reach resolution thereof. 


“Transmission Owner” has the meaning set forth in Attachment V of the SPP Tariff. 


“Warranty Period” means the period beginning on the Project Substantial Completion Date 


and expiring on the third anniversary of the Project Substantial Completion Date, as such period 


may be extended pursuant to Section 12.3(c). 


[“Weekly Progress Report” means a written weekly progress report prepared by Contractor 


setting forth the detail required in Exhibit F-1.]1 


 
1 Note to Draft:  The necessity of a Weekly Progress Report will depend on the requirements of the Scope of Work.   
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“Work” means all of Contractor’s obligations under this Agreement to engineer, design, 


permit, procure, manufacture, construct and erect, install, equip, train, start-up, test, commission 


and complete the Project, all as more particularly described in the Scope of Work, and shall be 


deemed to include for all purposes all Equipment and Materials incorporated into the Project or 


any portion thereof.  Where this Agreement describes a portion of the Work in general, but not in 


complete detail, the Parties acknowledge and agree that the Work includes any work required:  (a) 


for the complete supply, design, engineering and construction of the Project in accordance with all 


Permits, Good Utility Practices, Prudent Industry Practices and Applicable Law and (b) for the 


Project to be capable of being operated in accordance with all Permits, Good Utility Practices, 


Prudent Industry Practices and Applicable Law. 


“Work Warranty” has the meaning set forth in Section 12.3(a). 


Section 1.2 Rules of Interpretation.  Unless otherwise required by the context in which 


any term appears:  (a) capitalized terms used in this Agreement other than for grammatical 


purposes shall have the meanings specified in this Article 1 or as otherwise defined in this 


Agreement; (b) the singular shall include the plural and vice versa, and the masculine, feminine 


and neuter gender include all genders; (c) the words “herein,” “hereof” and “hereunder” and words 


of similar import shall refer to this Agreement as a whole and not to any particular section or 


subsection of this Agreement; (d) references to, and the definition of, any agreement, document or 


instrument (including this Agreement) shall mean a reference to such agreement, document or 


instrument as the same may be amended, modified, supplemented or replaced from time to time 


that are duly entered into and effective against the parties thereto or their  successors and permitted 


assigns; (e) all references to an “Article,” “Section” or “Exhibit” are to an Article or Section hereof 


or to an Exhibit attached hereto; (f) the words “include,” “includes” and “including” mean include, 


includes and including “without limitation” and “without limitation by specification;” (g) the word 


“day” (as distinguished from a Business Day) means a calendar day (including Saturdays, Sundays 


and holidays) and the word “month” means a calendar month, (h) the table of contents and article 


and section headings and other captions are for the purpose of reference only and do not limit or 


affect the meaning of the terms and provisions hereof, (i) reference to any Applicable Law means 


such Applicable Law as amended, modified, codified, replaced or re-enacted, and all rules and 


regulations promulgated thereunder and (j) a reference to a governmental agency, department, 


board, commission or other public body or to a public officer includes an entity or officer that or 


who succeeds to substantially the same functions as those performed by such public body or officer 


as of the Effective Date. 


ARTICLE 2 


CONTRACTOR’S OBLIGATIONS 


Section 2.1 Contractor’s Performance Obligations; Notice to Proceed.  Commencing on 


the Notice to Proceed Date, Contractor shall, at its own expense, obtain, provide for and furnish 


all the Equipment and Materials, consumables, supervision, labor, transportation, administration 


and any other items and services that are required for the proper execution and completion of the 


Work, whether temporary or permanent and whether or not incorporated or to be incorporated into 


the Work, including all design, engineering, procurement, installation and construction services, 


all administration, management, training and coordination, all commissioning and verification 


services, and all inspections, storage and transportation, necessary to perform  and complete the 
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Work and deliver the Project, in accordance with the terms of this Agreement including the Scope 


of Work, Applicable Law, Permits, Codes and Standards and Good Utility Practices. Contractor 


acknowledges and agrees that it is obligated to perform the Work on a “turnkey basis” which 


constitutes a fixed-price (subject to the terms hereof) obligation to engineer, design, permit, 


procure, construct, test and commission the Project in accordance with the terms and conditions of 


this Agreement.  Where this Agreement describes a portion of the Work in general, but not in 


complete detail, the Parties acknowledge and agree that the Work includes any incidental work 


inferred or required to complete the Work in accordance with this Agreement.  Contractor is 


obligated to supply all of the Equipment and Materials, labor and design services and to supply 


and perform all of the Work as may reasonably be required or necessary (whether or not 


specifically set forth in this Agreement) to complete the Work in accordance with and subject to 


the terms and conditions of this Agreement, including the guarantees of performance as set forth 


herein, in a safe, efficient, environmentally sound, and professional manner at a rate of progress in 


accordance with the Project Schedule, all for the Contract Price.  Contractor acknowledges and 


agrees that, except as otherwise explicitly set forth in this Agreement, Contractor shall have sole 


control over the engineering, procurement, design and construction means, methods, techniques, 


sequences, and procedures and for the coordination of all portions of the Work under this 


Agreement.  Without limiting the generality of the foregoing, Contractor shall: 


(a) perform and complete the design and engineering of the Project so that it 


meets the requirements of this Agreement, and is capable of operation in accordance with the 


design criteria specified in the Scope of Work and the guarantees of performance set forth in this 


Agreement and in compliance with the Interconnection Agreement, Codes and Standards and 


Applicable Law (including all Permits) in effect at the time of Project Substantial Completion, 


engage all supervisors, engineers, designers, draftsmen and other Persons necessary for the 


preparation of all Documentation required for the Work in accordance with the Project Schedule 


and prepare all construction drawings, installation drawings and instructions, tests procedures and 


other materials and information required to design, engineer, construct, test, start up and 


commission the Work; 


(b) procure, deliver to the Project Site, install, troubleshoot and commission all 


of the Equipment and Materials required for performance of the Work and completion of the 


Project, which Equipment and Materials shall be new and unused and free from Defects and shall 


comply with the requirements of this Agreement; 


(c) as it relates to the Work and with respect to all Equipment and Materials 


and Construction Aids, provide complete handling, shipping, and importation, as necessary, of all 


Equipment and Materials and Construction Aids, including quality assurance, shipping, loading, 


unloading, customs clearance (and payment of any customs duties in connection therewith), 


docking, warehousing, any required storage and claims (including off-site storage (as necessary)) 


in strict accordance with the applicable Supplier’s or manufacturer’s recommendations, and 


transportation to and receiving for delivery at the Project Site; 


(d) provide Project Site receiving and inventory control and staff as required to 


perform the Work; 







BESS EPC -22- 


(e) protect the Equipment and Materials from damage, keep the Equipment and 


Materials clean during the receiving, storage, and installation process, and comply with any 


original equipment manufacturer’s manuals regarding the foregoing; 


(f) provide the necessary construction management required to perform the 


Work (including the Key Personnel as set forth in Section 2.7); 


(g) supply all Construction Aids required for the performance of the Work but 


which do not form a permanent part of the completed Work. 


(h) pay all costs and expenses required to upgrade (including paving, if 


required), repair and maintain any existing roads and construct, repair and maintain any temporary 


roads in connection with the Project and the Work; 


(i) employ a sufficient number of qualified Persons that are dedicated to the 


completion of the Work, and that have the technical and managerial expertise to control and 


execute the Work in accordance with the requirements of this Agreement, who shall be licensed if 


required by Applicable Law, so that Contractor completes the Work and Contractor’s other 


obligations under this Agreement in an efficient, prompt, economical and professional manner and 


in accordance with the Project Schedule; such Persons to include sufficient qualified buyers, 


inspectors, expediters and Subcontractors and Suppliers necessary to provide all labor, Equipment 


and Materials to be provided by Contractor hereunder in a timely manner consistent with the 


Project Schedule; 


(j) without prejudice to Section 2.18, obtain and review all necessary 


geotechnical investigations and reports (including the Geotechnical Reports (if any)), confirm 


acceptance of the data, methods and results therein applicable to the Work and ensure such results 


are incorporated in the Work; 


(k) obtain all Permits (other than Owner Permits) and maintain all Permits 


(including Contractor Permits) and pay all expenses in connection with obtaining and maintaining 


such Permits.  During and in connection with the Work, comply with, and cause the Subcontractors 


and Suppliers to comply with, and carry out the Work in compliance with (a) all Applicable Laws 


and all Permits relating to the performance of the Work, including those Applicable Laws and 


Permits relating to fire, safety, health, environmental matters, employment standards and workers’ 


compensation, and (b) all applicable requirements of [APSC/OCC], DEQ, SPP and NERC relating 


to the Project and the Work; and, without limiting the foregoing, provide reasonably requested 


assistance to Owner with respect to obtaining and complying with any Owner Permits that are 


Owner’s responsibility pursuant to Section 4.1(c) and, without limiting Contractor’s obligations 


pursuant to Section 2.4(c), with respect to Owner’s interactions with Project Site Landowners and 


local community members.  To the extent that Contractor becomes aware of an Owner Permit that 


is Owner’s responsibility to obtain pursuant to Section 4.1(c), Contractor shall use commercially 


reasonable efforts to provide Owner with notice in order to provide Owner the opportunity to 


obtain such Owner Permit in accordance with Applicable Law in the reasonable course of its 


business and the exercise of reasonable care; 
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(l) coordinate with Owner and lead discussions and negotiations with SPP and 


the Interconnection Utility in consultation with Owner for the interconnection of the Project; 


(m) perform all inspection and other like services required for performance of 


the Work, including inspecting all Equipment and Materials; 


(n) install all Equipment and Materials (including the Project Interconnection 


Facilities) in accordance with, Applicable Law, Permits and the original equipment manufacturer’s 


specifications; 


(o) engineer, design, procure, construct, test and commission the Project 


Interconnection Facilities in accordance with the requirements of this Agreement, the 


ISO/RTO/Utility Requirements and the Interconnection Agreement including meeting the 


milestones required under the Interconnection Agreement in connection with the engineering, 


designing, procurement, constructing, testing and commissioning of the Project Interconnection 


Facilities.  Contractor shall provide to Owner design and specifications of the Project 


Interconnection Facilities and the Project as required by the Interconnection Agreement to enable 


Owner to comply with the terms of the Interconnection Agreement.  Without limiting the 


foregoing, coordinate on behalf of Owner with the Interconnection Utility in respect of Owner’s 


obligations under the Interconnection Agreement related to the Interconnection Utility 


Interconnection Facilities; provided that, except as otherwise provided in the Purchase Agreement, 


any and all costs of the Interconnection Utility Interconnection Facilities shall be the exclusive 


responsibility of Owner; 


(p) provide all construction and commissioning power and water for the BESS.  


(q) erect and maintain, as required by the condition and progress of the Work, 


all necessary safeguards for the safety and protection of life and property using commercially 


reasonable measures, including any provisions necessary for fire protection of the Work, and take 


necessary safety and other precautions to protect property and persons from damage, injury or 


illness arising out of the performance of the Work, and be responsible for the compliance by all of 


its agents, employees and Subcontractors and Suppliers with all Applicable Law governing 


occupational health and safety, Permits and Good Utility Practices; 


(r) procure, have available, and use as necessary all spare parts required for the 


Work, including all start-up spares required for the start-up, testing and initial operation of any 


component of the Project. Such spare parts will be considered to be parts supplied to Owner under 


this Agreement, and title thereto will pass to Owner in accordance with Section 13.1(a); 


(s) procure and deliver to Owner prior to Project Substantial Completion, the 


operational spare parts comprising the Work and specified in the Scope of Work (the “Operational 


Spare Parts”).  The Operational Spare Parts will be considered to be parts supplied to Owner under 


this Agreement (the aggregate cost of which is included in the Contract Price), and title thereto 


will pass to Owner in accordance with Section 13.1(a).  With Owner’s prior written approval, 


Contractor may use the Operational Spare Parts supplied by Contractor pursuant to this Section 


2.1(s) during the Work (as supplements to the spare parts procured by Contractor under Section 


2.1(r)).  If Contractor uses any Operational Spare Parts in order to perform the Work, Contractor 
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will promptly replace such parts with identical new parts at Contractor’s sole cost and expense.  


Contractor will coordinate with Owner concerning the delivery and storage of the Operational 


Spare Parts; 


(t) timely make payments to all Subcontractors and Suppliers in accordance 


with the terms of the applicable agreements with such parties; 


(u) coordinate Project Site activities with Owner during the course of 


performing the Work as more fully described in Section 2.4; 


(v) coordinate with Owner on developing and agreeing to reasonable 


procedures regarding access, safety, and work rules and procedures in areas to which Owner is 


providing access to Contractor for performance of the Work, and subsequently comply with those 


procedures; 


(w) comply with the SWPPP Plan; 


(x) achieve Project Mechanical Completion, Project Substantial Completion, 


and Final Completion; 


(y) provide a location on the Project Site for a construction trailer, and all 


necessary power, water, and sewage to support such trailer, to accommodate Owner’s Site 


Operation Team during the performance of the Work; and  


(z) diligently, duly and properly perform and complete the Work and all its 


other obligations set forth in this Agreement. 


Section 2.2 Business Practices.  Contractor shall not make any payment or give 


anything of value to any government official (including any officer or employee of any 


Governmental Authority) to influence his, her or its decision or to gain any other advantage for 


Owner or Contractor in connection with the Work to be performed hereunder. 


Section 2.3 Deliverables.  Contractor shall provide the following deliverables to Owner: 


(a) Drawing List.  On the Notice to Proceed Date, Contractor shall provide to 


Owner a schedule setting forth the anticipated date for issuing each of the design documents, 


drawings and specifications setting forth in detail the requirements for the construction of the 


Project listed on the Drawing List (the “Design Documents”).  Within fifteen (15) Business Days 


after the receipt of any drawing submitted to it for review under this Agreement, Owner shall notify 


Contractor of any comments or queries that it may have thereon.  If Owner does not so notify 


Contractor of any comments or queries within such fifteen (15) Business Day period, Owner shall 


be deemed to not have any comments or queries on the Design Documents submitted to it.  If 


Owner provides comments to Contractor within such fifteen (15) Business Day period in respect 


of the Design Documents submitted to it, Contractor shall revise such Design Documents as, if 


and to the extent, it deems necessary in its reasonable discretion.  Within five (5) Business Days 


after receipt of Owner’s comments, Contractor shall resubmit the revised Design Documents (if 


any) to Owner or notify Owner that Contractor has determined that no revisions are necessary for 


the Design Documents previously submitted for review to comply with the requirements of this 
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Agreement.  Review and/or comment by Owner (or the failure to review and comment) of any 


Design Documents shall not relieve Contractor of any of its responsibilities hereunder.  All Design 


Documents requiring certification or seal under any Applicable Law or Codes and Standards shall 


be certified or sealed by professional engineers licensed and properly qualified to perform such 


engineering services in the State of [Oklahoma/Arkansas], together with all other appropriate 


jurisdictions. 


(b) Job Books, Operating Manuals and Spare Parts. 


(i) Job Books.  Not later than [thirty (30) days]2 prior to Project 


Substantial Completion, Contractor shall provide to Owner one hard (1) copy of the Job Book for 


the Project.  All Job Books shall be updated and two (2) USB drives or DVDs each containing a 


copy of all Job Books shall be provided not later than five (5) days prior to Final Completion for 


those items completed [after thirty (30) days prior to Project Substantial Completion] and before 


Final Completion (including reclamation activities).   


(ii) Operating Manuals. Not later than (i) [thirty (30) days prior to the 


anticipated date of Project Substantial Completion]3, Contractor shall deliver to Owner three (3) 


copies (one (1) hard copy and two (2) USB drives each containing a copy) of draft Operating 


Manuals applicable to the Project, and (ii) [fifteen (15) days prior to the anticipated date of Project 


Substantial Completion], Contractor shall deliver to Owner three (3) copies (one (1) hard copy and 


two (2) USB drives each containing a copy) of final “as built” Operating Manuals for the Project. 


(iii) Spare Parts.  Prior to entering into any Subcontract for Equipment 


and Materials (a) that require spare parts or (b) for which Contractor or the original equipment 


manufacturer or Supplier recommends spare parts, Contractor shall consult with Owner 


concerning the selection of such spare parts.  Contractor may submit recommendations for spare 


parts from time to time on an item-by-item basis.  Not later than ninety (90) days prior to the 


estimated date of Project Substantial Completion, Contractor shall submit Contractor’s 


recommendation for the initial complete inventory of spare parts for the Project in final form to 


Owner (the “Spare Parts List”) and Owner shall review and provide any comments on the Spare 


Parts List within no more than fifteen (15) Business Days following receipt thereof.  The initial 


Spare Parts List shall be broken into two categories: (x) the spare parts to be provided by 


Contractor for installation, commissioning, start-up and testing activities, and (y) the Operational 


Spare Parts that would be expected to be required in the first two (2) years of commercial operation 


of the Project.  Contractor shall purchase and replace, at Contractor’s own cost and expense, spare 


parts that are consumed during installation, commissioning, performance tests or other start-up 


activities. For a period of ten (10) years from the Substantial Completion Date, Contractor shall 


make all manufacturer or Supplier spare parts available for purchase by Owner. 


(c) As-Built Drawings.  As a condition of Project Substantial Completion, 


Contractor shall deliver to Owner two (2) sets of preliminary As-Built Drawings and two USB 


drives containing copies of all such drawings in AutoCAD or a format reasonably acceptable to 


Owner; and as a condition of Final Completion, Contractor shall deliver to Owner two (2) sets of 


 
2 Note to Draft: The timing in this section will depend on the requirements of the Scope of Work.   
3 Note to Draft: The timing in this section will depend on the requirements of the Scope of Work. 
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final As-Built Drawings and two USB drives containing copies of all such drawings in AutoCAD 


or a format reasonably acceptable to Owner and the other documents and information required by 


the Interconnection Agreement in accordance with the requirements thereof. 


(d) Quality Assurance Plan.  Contractor shall perform the Work in compliance 


with the quality assurance and quality control plan for the Work set forth in Exhibit M, which shall 


include inspections, management and control of the construction services and management and 


control of Subcontractors and Suppliers and their subcontracts (“Quality Assurance Plan”).  The 


Quality Assurance Plan shall also meet the requirements of all Applicable Law and Codes and 


Standards and conform to the requirements of Exhibit I.  Contractor shall also require all 


Subcontractors and Suppliers to establish, implement and maintain appropriate quality control 


standards and perform all Work in accordance with the Quality Assurance Plan.   


(e) Key Date Schedule; Project Schedule.  


(i) Key Date Schedule.  Attached hereto as Exhibit S-1 is the Key Date 


Schedule which lists the Project Completion Milestones and the dates by which each Project 


Completion Milestone and other items listed therein must be completed by Contractor.  Contractor 


shall continually monitor factors and events that are delaying or could delay completion of the 


items set forth on the Key Date Schedule.  If Contractor becomes aware of any such delays or 


potential delays in the achievement of any Project Completion Milestone or other item set forth in 


the Key Date Schedule, Contractor shall take remedial actions reasonably within its control to 


eliminate or minimize schedule delays as soon as possible.   


(ii) Project Schedule.  Contractor shall perform the Work in accordance 


with the Project Schedule attached hereto as Exhibit S-2.  The Project Schedule shall become the 


baseline schedule against which the monthly schedule updates are made and compared against.  At 


a minimum, the updates shall be on a monthly basis based on actual progress to date, with more 


frequent updates per Owner’s reasonable request under circumstances where more frequently 


updated Project Schedule information is necessary to facilitate Project planning.  Contractor shall 


regularly (and no less frequently than once per week with respect to the Work performed by any 


Primary Subcontractor and Supplier) obtain from Subcontractors and Suppliers information and 


data about the planning for and progress of the Work and the delivery of Equipment and Materials, 


shall coordinate and integrate such information and data into any updates to the Project Schedule, 


and shall monitor the progress of the Work and the delivery of Equipment and Materials.  


Contractor shall act as the expeditor of its own forces and those forces of Subcontractors and 


Suppliers to prevent potential and actual delays, interruptions, hindrances or disruptions.  As part 


of the Monthly Progress Report, Contractor shall provide a comparison schedule to the Project 


Schedule on a monthly basis to reflect the current status of the Work and shall provide Owner with 


a detailed summary of any deviations from the Project Schedule and the reasons for such deviation. 


Section 2.4 Cooperation with Owner and Others. 


(a) Cooperation with Interconnection Utility.  At Contractor’s sole cost and 


expense, Contractor shall (i) obtain all interconnection approvals and agreements necessary for the 


operation of the Project in accordance with Good Utility Practices and Applicable Law, (ii) 


otherwise perform all other obligations under the Interconnection Agreement specified in the 
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Scope of Work, in each case on or before the date required in the Interconnection Agreement (as 


such date may be extended pursuant to the Interconnection Agreement) and (iii) pay all Contractor 


Interconnection Costs (or reimburse Owner for any Contractor Interconnection Costs paid by 


Owner).  Without limiting the foregoing, Contractor shall cooperate as reasonably needed or 


requested by Owner with the Interconnection Utility to coordinate the completion of the testing of 


the Interconnection Utility Interconnection Facilities by the Interconnection Utility at the 


Interconnection Point.  


(b) Interface with Governmental Authorities.  Contractor is authorized to 


directly communicate, interact, and interface with Governmental Authorities and other third parties 


as necessary to fulfill its obligations hereunder in respect of Permits.  Owner shall reasonably 


cooperate with Contractor in connection with Contractor’s obligations with respect to Permits.  


Each Party will provide the other Party with copies of any material correspondence with any 


Governmental Authorities and any third parties (other than correspondence by or among any of 


such Party’s Affiliates or any of such Party’s or such Party’s Affiliates’ respective legal counsel, 


advisors or consultants) relating to any Permits or Applicable Law.  Notwithstanding anything to 


the contrary, without the prior written consent of Owner, in no event shall any action of Contractor 


pursuant to this Section 2.4(b) obligate Owner to take any action or permit Contractor to take any 


action that could have a material adverse effect on Owner, Owner’s Affiliates, any Permit, on any 


construction or other activity on the Project Site, the Interconnection Agreement or with respect to 


anything else otherwise materially and adversely affecting the Project; provided that, no such 


action taken by Contractor shall relieve Contractor of its duties, responsibilities, obligations or 


liabilities hereunder. 


(c) Landowners Cooperation.  Contractor shall observe and comply with all 


applicable provisions of the Land Agreements respecting entry upon and activities on the property 


that is subject to the Land Agreements; including any remediation of the landowners’ property 


required under the Land Agreements arising out of or in connection with the Work provided, 


however, that in no event shall Contractor be responsible for any (i) rental or similar payments that 


may be payable to the Landowners under the Land Agreements after the Project Substantial 


Completion Date, or (ii) restoration, reclamation or mitigation land responsibilities under the Land 


Agreements that relate to periods after Final Completion (except to the extent arising out of 


Contractor remediation activities in connection with the Contractor Warranties), and Contractor 


shall keep Owner reasonably informed of Contractor’s direct dealings or communications with 


Landowners.  Contractor shall pay (on behalf of and for the account of Owner) as and when due 


(i) the costs incurred under the Land Agreements payable during the period commencing on the 


Effective Date through the Project Substantial Completion Date including all rental, option 


payments, easement fees or similar payments payable to the Landowners under the Land 


Agreements and (ii) costs incurred under the Real Property Agreements (as defined in the Purchase 


Agreement) for the purchase of (or the option to purchase) any interest in real property in respect 


of the Project Site.  Contractor shall act as Owner’s agent in connection with the exercise of any 


options on behalf of Owner under and in accordance with the terms of the Real Property 


Agreements and upon Contractor’s request Owner shall provide reasonable assistance to 


Contractor and shall cause Owner to execute all documents reasonably requested by Contractor in 


furtherance of such Contractor obligations. 


Section 2.5 Subcontractors and Suppliers. 
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(a) Use of Subcontractors and Suppliers.  Subject to compliance by Contractor 


with Section 2.5(b), Contractor shall have the right to have any portion of the Work performed or 


Equipment and Materials supplied by qualified Subcontractors and Suppliers.  All Subcontracts 


shall require the work, supply or other obligations specified therein to be performed in accordance 


with, and so as not to cause any breach of, this Agreement. 


(b) Primary Subcontractors and Suppliers. 


(i) Set forth in Exhibit E (which may be amended from time to time as 


mutually agreed by Owner and Contractor) is a schedule of the Primary Subcontractors and 


Suppliers who Contractor shall be entitled to engage in furtherance of Contractor’s obligations 


under this Agreement subject to compliance with this Section 2.5(b)(i); provided, however, that 


any such contracting shall not relieve Contractor of any of its obligations, duties or responsibilities 


hereunder.  Prior to procurement by Contractor of the BESS Inverters or the BESS Cells from any 


Supplier set forth in Exhibit E, Contractor shall (A) provide to Owner manufacturer data sheets for 


the applicable Primary Equipment and Materials from such Supplier and (B) request a Bankability 


Report in respect of the BESS Inverters or the BESS Cells, as applicable, from such Supplier and 


Contractor shall provide such Bankability Report to Owner if received by Contractor. 


(ii) Contractor shall notify Owner of any additional Suppliers or 


Subcontractors with whom Contractor anticipates engaging that, if engaged, would be deemed a 


Primary Subcontractor and Supplier.  Owner shall have the right to review and approve such 


engagement, such approval not to be unreasonably withheld or delayed.  Owner shall notify 


Contractor within fifteen (15) days (or fifteen (15) Business Days if the review includes a 


Bankability Report) of receipt of Contractor’s notice of any proposed additional suppliers or 


subcontractors of Owner’s approval or objection to such engagement.  If Owner fails to notify 


Contractor in writing of its approval or disapproval of any such proposed engagement within 


fifteen (15) days (or fifteen (15) Business Days if the review includes a Bankability Report) after 


Owner’s receipt of such notice from Contractor, then Owner shall be deemed to have approved 


such engagement.  Following such Owner’s approval or deemed approval, Exhibit E shall be 


deemed to be amended to reflect such additional approved Primary Subcontractor and Supplier.  


Contractor shall update and amend Exhibit E by notice to Owner from time to time as necessary 


to reflect approved additions or changes thereto. 


(iii) Contractor shall be solely responsible for the performance of the 


Work and for paying each Subcontractor and Supplier amounts due to such Subcontractor and 


Supplier and nothing contained herein shall obligate Owner to pay any Subcontractor or Supplier 


for any of the Work performed by such Subcontractor or Supplier.  No Subcontractor or Supplier 


is intended to be, nor shall any such Subcontractor or Supplier be deemed to be, a third party 


beneficiary of this Agreement. 


(c) Subcontract Terms.  All Work performed directly for Contractor by a 


Subcontractor or Supplier shall be pursuant to a Subcontract between them, which Subcontract 


shall not violate Okla. Stat. tit.15, §15-821 (2015) or Ark. Code Ann. §4-56-104 (2019).  


Contractor shall ensure that all such Subcontracts contain appropriate flow down provisions 


including, but not limited to: 
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(i) full assignability of warranties, to Owner and/or Owner’s designees 


without Subcontractor’s or Supplier’s consent; and 


(ii) full assignability of Subcontracts to Owner and/or Owner’s 


designees without Subcontractor’s or Supplier’s consent if such assignee has the capacity to 


perform its obligations under the Subcontract. 


(d) No Approval; Contractor Responsible for Work.  Neither the use by 


Contractor of any Subcontractor or Supplier nor the review or failure to object by Owner of any 


Primary Subcontractor and Supplier, Bankability Report or Primary Subcontract under this Section 


2.5 or Exhibit E shall (a) constitute any approval of the Work undertaken by any such Person, (b) 


relieve Contractor of its duties, responsibilities, obligations or liabilities hereunder, (c) relieve 


Contractor of its responsibility for the performance of any work rendered by any such 


Subcontractor or Supplier or (d) create any relationship between Owner, on the one hand, and any 


Subcontractor or Supplier, on the other hand, or cause Owner to have any responsibility for the 


actions or payment of such Person.  As between Owner and Contractor, Contractor shall be solely 


responsible for the acts, omissions or defaults of its Subcontractors and Suppliers and any other 


Persons for which Contractor or any such Subcontractor or Supplier is responsible (with the acts, 


omissions and defaults of the Subcontractors and Suppliers being attributable to it).  In no event 


shall any act or omission by any Subcontractor or Supplier constitute a Force Majeure Event except 


to the extent caused by an event or circumstance that itself constituted a Force Majeure Event. 


(e) Information; Access.  Contractor shall furnish Owner with (a) reports 


received from the Subcontractors and Suppliers or Contractor relating to recall notices, defect 


notices or other similar product communications and (b) such information with respect to the 


Primary Subcontractors and Suppliers that is reasonably related to the Work as Owner may 


reasonably request. 


Section 2.6 Project Site Program to Prevent Theft and Vandalism.  Commencing on the 


Notice to Proceed Date until the Project Substantial Completion Date, Contractor shall provide all 


necessary and reasonably appropriate security safeguards at the Project Site (including access 


roads, the Project and areas designated for laydown and parking) for the protection of the Work, 


including, seven (7) days per week, Project Site security personnel.  Contractor shall prepare and 


maintain accurate reports of incidents of loss, theft, or vandalism and shall furnish these reports to 


Owner in a timely manner.  Without limiting the foregoing, Contractor shall provide and 


implement a “Project Site Program to Prevent Theft and Vandalism” that includes commercially 


reasonable measures Contractor shall take to protect property on the Project Site (or stored off-


site) against damage, theft, injury, nuisance or interference during the course of the Work.  Within 


five (5) days after the Notice to Proceed Date, Contractor shall provide for Owner’s review its plan 


for the Project Site Program to Prevent Theft and Vandalism.  Within five (5) Business Days of 


the receipt of the proposed Project Site Program to Prevent Theft and Vandalism submitted to it 


for review under this Agreement, Owner shall notify Contractor of any comments or queries that 


it may have thereon and thereafter Contractor shall incorporate Owner’s reasonable comments as, 


if and to the extent, it deems necessary in its reasonable discretion for the Project Site Program to 


Prevent Theft and Vandalism to comply with the requirements of this Agreement.  Within five (5) 


Business Days of receipt of Owner’s comments, Contractor shall resubmit the revised Project Site 


Program to Prevent Theft and Vandalism (if any) to Owner or notify Owner that Contractor has 
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determined that no revisions are necessary for the Project Site Program to Prevent Theft and 


Vandalism to comply with the requirements of this Agreement.  Review and/or comment by Owner 


of the Project Site Program to Prevent Theft and Vandalism shall not relieve Contractor of any of 


its responsibilities hereunder. 


Section 2.7 Contractor’s Key Personnel; Personnel. 


(a)   Key Personnel.  At least sixty (60) days prior to the anticipated 


commencement of Work at the Project Site, Contractor shall nominate qualified individuals to act 


as Key Personnel, including, but not limited to, a Project Manager and a Construction Manager, in 


connection with the performance of the Work in the positions set forth on Exhibit V.  The Key 


Personnel shall have sufficient experience and expertise to perform such Person’s role under this 


Agreement.  Contractor shall notify Owner of each such nomination, and shall promptly provide 


Owner with a statement of such nominee’s qualifications for such position and an opportunity to 


meet with each such nominee, following which, Contractor may designate each such nominee to 


the position for which such Person has been nominated, subject to Owner’s reasonable approval.  


Upon at least ten (10) Business Days’ notice to Owner, Contractor may nominate a new qualified 


individual to act in any of the Key Personnel positions from time to time by a notice delivered to 


Owner subject to following the procedures set forth in this Section 2.7.   


(b) Project Manager; Construction Manager.  The Project Manager shall have 


full responsibility for the prosecution of the Work and shall act as a single point of contact in all 


matters on behalf of Contractor, provided, however, that the Project Manager shall not have the 


authority to amend this Agreement.  Contractor’s Project Manager shall be solely dedicated to the 


performance of the Work.  Owner shall have the right to approve any replacement Project Manager 


proposed by Contractor and to require Contractor to replace the Project Manager upon written 


notice. The Construction Manager shall be Contractor’s representative at the Project Site and shall 


have authority to act on behalf of and to bind Contractor with respect to day-to-day decisions in 


the ordinary course of business.   


(c) Background Checks.  Notwithstanding any other provision of this 


Agreement, all Subcontractors and Key Personnel (which shall include key personnel of 


Subcontractors) shall be subject to Owner’s initial and continuing approval.  Contractor, as part of 


its process for qualifying Key Personnel and prior to seeking Owner’s approval thereof, shall 


conduct or cause to be conducted background checks on all Key Personnel and will follow the 


guidance of the Equal Employment Opportunity Commission in assessing whether such Key 


Personnel are suitable for performing the Work prior to assigning such Key Personnel to the 


Project.  If, under Applicable Law, background checks are or become required for other personnel 


of Contractor or of Subcontractors, Contractor will conduct or cause to be conducted such 


background checks and will follow the same procedure described above in reviewing and assessing 


such background checks. Contractor shall retain all background checks performed pursuant to this 


Section 2.7(b) in accordance with Contractor’s normal and customary document retention policies 


and shall provide copies of any such background checks to Owner upon Owner’s reasonable 


request for audit purposes.  If the results of any background check reveal facts or circumstances 


that Owner reasonably concludes affect adversely the fitness of any employee for duty at the Site 


or otherwise in performing the Work, Contractor shall promptly replace or cause to be replaced 


such employee pursuant to the process set forth in Section 2.7(a).   
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(d) Employee Fitness.  Personnel of Contractor and any Subcontractor on the 


Project Site shall report to the Project Site in a manner fit to execute their job responsibilities and 


not be under the influence of or in possession of any alcoholic beverage or of any controlled 


substance (except a controlled substance as prescribed by a physician for the treatment of the 


employee possessing same, so long as safety or the performance of the Work is not affected 


thereby).  All Subcontractors and Contractor’s employees shall be advised of these requirements 


prior to entry onto the Project Site.  Contractor shall immediately remove from the Project Site any 


individual under the control of Contractor or its Subcontractors found to be in violation of the 


requirements of this Section 2.7(c) as determined by Contractor or Owner.  Contractor shall impose 


the requirements of this Section 2.7(c) on all Subcontractors performing work at the Project Site. 


(i) Fitness for Duty.  Contractor is required to have a screening program 


for drugs, intoxicating substances and alcohol for all employees, agents and Subcontractors 


assigned to perform any Work at the Project Site that complies with this Agreement and the Project 


Safety Manual.  The program must provide screening for pre-access testing, “for cause” testing 


and random testing.  Contractor shall certify that its employees and agents, as well as those of all 


Subcontractors, have passed the appropriate screening test in accordance with their programs.  


Personnel covered by this program shall be denied access to, or may be required to leave the Project 


Site if there are reasonable grounds to believe that the individual is: 


(A) under the influence of, using, possessing, buying, selling or 


otherwise exchanging (whether or not for profit) controlled or intoxicating 


substances or drug paraphernalia; or 


(B) under the influence of, consuming, possessing, buying, 


selling or otherwise exchanging (whether or not for profit) alcoholic beverages. 


(ii) Standards.  Contractor shall hold its employees and agents, as well 


as those of all Subcontractors, to a standard at least as stringent as that to which Owner’s employees 


are held pursuant to Owner’s policy on illegal drugs, alcohol or intoxicating substances as may be 


in effect from time to time. Copies of Owner’s current policy on illegal drugs, alcohol or 


intoxicating substances has been delivered to Contractor prior to the issuance of the Notice to 


Proceed. 


(iii) Removal. Upon Owner’s reasonable request, Contractor shall 


remove from the Project Site any person for whom Contractor is responsible who is incompetent, 


insubordinate, careless, disorderly, in violation of the above restriction on illegal drugs, alcohol or 


intoxicating substances, or under the influence of illegal drugs, alcohol or intoxicating substances, 


and such person shall not again be employed in the performance of the Work without the written 


consent of Owner. 


Section 2.8 Taxes.4 


(a) Taxes included in the Contract Price.  The Contract Price includes any and 


all Taxes imposed under Applicable Law on Contractor (other than sales Taxes imposed by any 


 
4 Note to Draft: If new legislation results in standalone battery storage projects qualifying for tax credits, additional 


tax representations and covenants may be added to this Agreement.  
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Governmental Authority in respect of the Work), the Subcontractors and Suppliers, the Work, the 


construction or sale of Equipment and Materials to Owner or installation of the Project.   


(b) Sales and Use Taxes. 


(i) Contractor will obtain a valid [Oklahoma/Arkansas] sales tax permit 


by no later than ninety (90) days after the Effective Date.  Any sales or use tax liability, including 


related penalties and interest assessed to either Party, resulting from Contractor’s failure to comply 


with the sale for resale exemption described in this Section 2.8(b) shall be the sole responsibility 


of Contractor.  Owner currently qualifies for and has obtained a valid general 


[Oklahoma/Arkansas] manufacturer’s exemption applicable to the Project.  


(ii) If Owner obtains a qualified manufacturer’s exemption described in 


[Title 68, Sections 1359(7) and 1404.1 of the Oklahoma Statutes] for items of tangible personal 


property that do not qualify for the general manufacturer’s exemption described in paragraph (i) 


above, Contractor shall invoice Owner for and Owner shall pay Contractor all sales and use tax 


payable with respect to such purchases and Contractor shall timely provide Owner with all 


documentation reasonably necessary to enable Owner to obtain a refund of such tax to the extent 


permitted by such exemption.  Without limiting the generality of the foregoing, Contractor shall 


timely provide Owner with the affidavits described in [Oklahoma Administrative Code Section 


710:65-13-153(e)(1)(B)(ii) and Title 68, Section 1404.1(F) of the Oklahoma Statutes] for all such 


purchases, together with any additional documentation required by the [Oklahoma Tax 


Commission.]  Owner shall not pay to Contractor any sales and use taxes payable with respect to 


materials, apparatus, or tools owned or leased by Contractor or any Subcontractor that are used to 


complete the Work but are not contemplated under this Contract to become part of the BESS. 


(c) Payment of Taxes.  Contractor shall timely pay all Taxes due in connection 


with Work under this Agreement and shall make any and all payroll deductions required by 


Applicable Law.  In the event Owner is required under Applicable Law to pay any Taxes that are 


the responsibility of Contractor hereunder, Owner shall timely pay such amounts and Contractor 


shall promptly reimburse Owner for the same following receipt by Contractor of an invoice for 


such amounts by Owner in accordance with Article 3.  In the event Owner is required under 


Applicable Law to withhold or impose any Taxes that are the responsibility of Contractor 


hereunder from or on behalf of Owner on any payment under Article 3, Contractor shall pay to 


Owner such Taxes and Owner shall timely remit such Taxes to the applicable Governmental 


Authority under Applicable Law. 


(d) Tax Administration and Payment.  Contractor shall, in accordance with 


Applicable Law, timely administer and timely pay all Taxes that are included in the Contract Price 


and timely furnish to the appropriate taxing authorities all required information and reports in 


connection with such Taxes and furnish copies of such information and reports (other than 


information specifically pertaining to Contractor’s income and profit) to Owner as reasonably 


requested by Owner. 


(e) Contractor and Owner to Cooperate.  Contractor and Owner shall 


reasonably cooperate with each other to minimize the Tax liability of both Parties to the extent 


legally permissible, including separately stating taxable charges on Contractor’s invoices and 
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supplying resale and exemption or exclusion certificates for sales Tax exclusions for the Project, 


if applicable, and other information as reasonably requested in all cases by taxing authorities.  In 


addition, to the extent any exemptions, abatements, credits against or deferrals of any Taxes may 


be available to Owner or Contractor under Applicable Law, the Parties shall reasonably cooperate 


in order to secure any such exemptions, abatements, credits against, or deferrals of, such Taxes. 


Section 2.9 Hazardous Materials. 


(a) Use by Contractor.  Contractor shall not manufacture, use, store or dispose 


at, or deliver to, the Project Site any Hazardous Materials except to the extent necessary to perform 


its obligations under this Agreement and any such manufacture, delivery, use, storage or disposal 


shall be in compliance with all Applicable Laws.  Contractor (i) shall develop and implement a 


process for reviewing and approving all Hazardous Materials brought onto the Project Site by 


Contractor or any of its Subcontractors or Suppliers or any Person under Contractor’s control, and 


(ii) shall develop and maintain a chemical inventory list (“CIL”) along with a safety data sheet for 


each product on the CIL.  Contractor shall provide safety data sheets, warning labels or other 


documentation covering all Hazardous Materials to be delivered to the Project Site prior to or at 


such time as Contractor causes any such substances to enter the Project Site. 


(b) Remediation by Contractor.  Contractor shall conduct and complete all 


investigations, studies, sampling, testing and remediation of the Project Site as required by 


Applicable Law and Permits in connection with any Release or the presence of Hazardous 


Materials at the Project Site or brought onto or generated at the Project Site by Contractor, its 


Affiliates or any Subcontractor or Supplier or to the extent any such Release is caused by the 


negligent acts or omissions of Contractor, its Affiliates or any Subcontractor or Supplier, unless 


such Release is caused by Owner after the Effective Date.  Contractor shall promptly comply with 


all lawful orders and directives of all Governmental Authorities regarding Applicable Law relating 


to the use, transportation, storage, handling or presence of Hazardous Materials, or any Release, 


by Contractor, any Subcontractor or Supplier or any Person acting on its or their behalf or under 


its or their control of any such Hazardous Materials brought onto or generated at the Project Site 


by Contractor or any Subcontractor or Supplier, except to the extent any such orders or directives 


are being contested in good faith by appropriate proceedings in connection with the Work. 


(c) Hazardous Materials Disposal System.  Contractor shall maintain an 


updated file of all material safety data sheets for all Hazardous Materials used in connection with 


performance of the Work at or near the Project Site or at any construction area related to the Project 


and shall deliver an update of such file to Owner no later than five (5) Business Days after the end 


of each month during the performance of the Work.  During the performance of the Work, 


Contractor shall maintain an accurate record and current inventory of all Hazardous Materials used 


in performance of the Work and material safety data sheet at or near the Project Site or at any 


construction area related to the Project, which record shall identify quantities, location of storage, 


use and final disposition of such Hazardous Materials.  Contractor shall implement and administer 


a Hazardous Materials handling program for all of its employees and all Subcontractors and 


Suppliers present at the Project Site which shall include development of guidelines and training 


with respect to the proper handling, use and disposal of Hazardous Materials and the development, 


implementation and enforcement of procedures for notification of Owner and appropriate 


Governmental Authorities about, and clean-up of, and Release of Hazardous Materials, which such 
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program shall be provided to Owner for review not later than ten (10) days prior to the performance 


of any Work at the Project Site.  Contractor shall provide to Owner copies of all waste disposal 


manifests, if any, related to the disposal of any Hazardous Materials.  Contractor shall arrange and 


contract with contractors (who are appropriately licensed and insured) for the transportation from 


the Project Site, disposal, record keeping and reporting, in accordance with Applicable Law and 


Permits, of Hazardous Materials generated by or produced in connection with Contractor’s 


performance of the Work.  Contractor shall comply with Owner’s reasonable requirements and 


procedures with respect to the disposal of such Hazardous Materials. 


(d) Discovery of Hazardous Materials.  If Contractor discovers, encounters or 


is notified of any Release, or any other hazardous conditions, at the Project Site, or has reason to 


believe a Release will occur: (i) Contractor shall promptly notify Owner thereof and stop work in 


and restrict access to the area containing such Hazardous Materials as required by Applicable Law 


or Permits; (ii) if Contractor or any Subcontractor or Supplier has brought such Hazardous 


Materials onto the Project Site or generated such Hazardous Materials, Contractor shall promptly 


remove such Hazardous Materials from the Project Site and remediate the Project Site in 


accordance with all Applicable Law and Permits (to the extent the Permits relate to the Work) in 


each case at Contractor’s sole cost and expense, except where such materials were Released by 


Owner after the Effective Date; and (iii) Contractor shall not be entitled to any extension of time 


or additional compensation hereunder for any delay or costs incurred by Contractor as a result of 


the existence of or Release of Hazardous Materials at the Project Site, except where such materials 


were Released by Owner or any employee, agent or invitee of Owner after the Effective Date in 


which case Contractor shall be entitled to a Change Order in accordance with the provisions of 


Article 5 that is necessitated by any delay or increased costs caused by such Release. 


Section 2.10 Security for Performance of the Work. 


(a) Contractor shall deliver to Owner a guaranty (“Contractor Parent 


Guaranty”) of Contractor’s obligations under this Agreement, in the form set forth in Exhibit T, 


issued by [•] (“Contractor Parent Guarantor”) as of the Effective Date to be maintained in full force 


and effect in accordance with the terms thereof.  Contractor’s Parent Guarantor shall maintain an 


Acceptable Credit Rating throughout the term of this Agreement.  In furtherance of this Section 


2.10(a), Contractor shall deliver (or cause to be delivered) to Owner such quarterly or annual 


financial statements of the Contractor Parent Guarantor as Owner may reasonably request from 


time to time.  If at any time Contractor’s Parent Guarantor shall fail to maintain an Acceptable 


Credit Rating, Contractor shall, within three (3) Business Days thereafter, deliver to Owner and 


shall cause to be maintained at all times thereafter in connection with this Agreement for the benefit 


of Owner (a) a guaranty from a Person with an Acceptable Credit Rating (“Contractor’s Alternate 


Guarantor”) in form and substance acceptable to Owner in its sole discretion, or (b) cash, an 


Acceptable Letter of Credit, [performance bond] or other security in form, substance and amount 


acceptable to Owner in its sole discretion (“Other Credit Support”). 


(b) No Subcontract or purchase order shall bind or purport to bind Owner, but 


each Subcontract and purchase order with a Primary Subcontractor and Supplier shall contain 


provisions, which Contractor shall not waive, release, modify or impair, giving Contractor an 


unrestricted right to assign each such Primary Subcontract and all benefits, interest, rights and 


causes of action arising under it to Owner.  Contractor shall secure in each Primary Subcontract 
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provisions whereby Owner may subsequently assign the Primary Subcontract as it requires.  


Owner shall not be liable for Contractor’s obligations under any Subcontract or purchase order 


unless and until (and then only to the extent that) Owner has assumed performance of such 


obligations following (and as a consequence of) Owner’s exercise of Owner’s rights and remedies 


hereunder.  In addition, except as otherwise expressly agreed by Owner in writing, Contractor shall 


include in all Subcontracts and purchase orders with Primary Subcontractors and Suppliers the 


following provision (suitably modified to conform to the terminology used in the applicable 


Subcontract or purchase order): 


Owner is a third party beneficiary of this Subcontract and may, at its 


election, require (following a “Contractor Event of Default” as defined in 


the contract between Owner and Contractor, whether or not such contract is 


terminated) that Subcontractor perform all of the then unperformed duties 


and obligations of Subcontractor under this Subcontract for the benefit of 


the electing party (rather than Contractor); provided that the party making 


such election agrees to assume the obligations of Contractor under this 


Subcontract for all work done by Subcontractor from and after the date 


Subcontractor is required to perform as provided above. 


Section 2.11 Standards of Performance; Safety. 


(a) Contractor shall perform and prosecute all Work in accordance with the 


terms and conditions of this Agreement, including all requirements of the Scope of Work, all 


Applicable Laws and Permits relating to performance of the Work, using methods and equipment 


that are accepted as Good Utility Practices and Prudent Industry Practices.  Contractor shall cause 


its employees to design and engineer the Work using registered professional engineers and 


architects licensed as required by Applicable Laws to practice their respective disciplines in the 


State of [Oklahoma/Arkansas].  Contractor warrants to Owner that: (i) the Work has been and/or 


shall be designed and specified with the skill and care to be expected of appropriately qualified 


and experienced professional designers with experience in the design of works of a similar type, 


nature and complexity to the Work and the Project; and (ii) the Work and the Project have been 


and/or shall be designed and specified in accordance with the standards referred to in the Scope of 


Work, the Permits and Codes and Standards.  Contractor shall perform all required road, bridge, 


electrical transmission line or underground pipeline modifications to allow all Equipment and 


Materials to be provided hereunder and Construction Aids to be transported to the Project Site; 


obtain and pay for all necessary Permits (other than Owner Permits) and bonds or other form of 


surety necessary to support transportation needs or requirements; and provide and perform all 


necessary work to move such Equipment and Materials and Construction Aids across underground 


utilities located on the Project Site or property adjacent to or en-route to the Project Site and protect 


such utilities from damage as a result of any construction activities. 


(b) Contractor shall install, connect, maintain and provide, or cause to be 


provided, all temporary construction utilities, facilities and services including communication 


system, waste water lines and sewer lines, solid waste disposal, electric power and water  


(including potable water) necessary for performance of the Work and provide, within the Project 


Site, temporary roads, office furniture, telephone facilities, secretarial services, drinking water and 


sanitary facilities to be used by Contractor and/or the Subcontractors and Suppliers in the 
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performance of the Work, and pay when due the costs and charges of such construction utilities 


and other consumables and supply services used by Contractor, Subcontractors and Suppliers and 


arrange with local authorities and utility companies having jurisdiction over the Project Site for 


the provision of utilities; 


(c) At all times while any of Contractor’s employees, agents or Subcontractors 


or Suppliers are on the Project Site, Contractor shall be solely responsible for providing them with 


a safe place of employment, and Contractor shall inspect the places where its employees, agents, 


Subcontractors and Suppliers are or may be present on the Project Site and shall promptly take 


action to correct conditions which cause or may be reasonably expected to cause the Project Site 


to be or become an unsafe place of employment for them. Contractor shall provide to its 


employees, at its own expense, safety equipment required to protect against injuries during the 


performance of the Work and shall ensure that its agents, employees, Subcontractors and Suppliers 


are knowledgeable of and utilize safe practices in the performance of the Work.  In addition, 


Contractor shall provide commercially reasonable safety and emergency apparatus, first aid 


personnel, equipment for the protection of personnel, the environment and the Work in compliance 


with Applicable Law and Permits.  Contractor shall deliver to Owner for review, not later than 


fifteen (15) days prior to mobilization at the Project Site, a draft Project and Work specific health, 


safety, security and environmental plan consistent with Exhibit I that will be applicable to all 


individuals performing Work on the Project Site on behalf of Contractor or any of its 


Subcontractors or Suppliers including incipient stage firefighting, emergency response and 


evacuation, and fire protection systems training.  Owner shall have ten (10) days to review and 


provide reasonable comments to such health and safety plan and Contractor shall, in its reasonable 


discretion, incorporate any reasonable comments received from Owner into the plan (as so revised, 


the “Project Safety Manual”).  During the performance of the Work, Contractor shall be 


responsible for the oversight of all Persons at the Project Site, to provide safety training, and for 


the performance of the Work in accordance with the Project Safety Manual and Applicable Law.  


In addition, Contractor shall comply with the Project Safety Manual in respect of its access to the 


Project Site. 


(d) Contractor shall coordinate with its insurance providers and ensure Exhibit 


K conforms to the requirements of Contractor’s insurance providers.  Contractor shall designate 


in Exhibit I a safety representative with the necessary qualifications and experience to supervise 


the implementation and monitoring of all safety precautions and programs related to the Work.  


The safety representative shall be a full time on-site individual, shall make routine inspections of 


the Project Site, shall conduct scheduled safety audits and shall hold safety meetings with 


Contractor’s personnel, Subcontractors and Suppliers and others, as Contractor reasonably deems 


appropriate.  The safety representative shall report in writing all safety audit findings and 


resolutions to Owner.  


(e) Following completion of safety training provided by Contractor to each 


such Person, Owner shall comply with the applicable portions of the Project Safety Manual at all 


times when on the Project Site and shall cause each of Owner’s employees, agents and 


representatives to comply with the applicable portions of Project Safety Manual when on the 


Project Site.  In addition, Owner shall have the right, but not the obligation, to notify Contractor 


of information about any un-safe condition that Owner reasonably believes may constitute an (a) 


un-safe condition on the Project Site that poses an unreasonable risk of injury or damage to persons 
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or property, (b) a violation of Applicable Law governing occupational health and safety, or (c) 


may result in a release of Hazardous Materials in violation of Applicable Law, and Contractor 


shall act promptly to take reasonable action to correct such un-safe condition or practice, and shall 


promptly notify Owner of action reasonably taken by Contractor to prevent such un-safe condition 


or practice from occurring again.  Notwithstanding Owner’s right to notify Contractor pursuant to 


this Section 2.11(e), Contractor shall be solely responsible for implementing and following the 


Project Safety Manual and performing the Work in accordance with the Project Safety Manual. 


Section 2.12 Commissioning of the Work.  Contractor shall provide, or cause to be 


provided, appropriate installation and commissioning representatives, and as necessary 


supervising personnel, all equipment, tools, construction and temporary material and all other labor 


necessary for all of the Work to complete commissioning and performance testing of the Work 


pursuant to the requirements of the Scope of Work and Exhibits U-1, U-2, and U-3 and provide all 


construction services and craft personnel as required for system adjustments during commissioning 


and performance testing; provided that Owner and Owner’s Site Operation Team shall be allowed 


to supervise and observe the commissioning of the Work. Contractor shall be responsible for 


performing all calibration, functional testing and start-up testing for the Work necessary to satisfy 


the Scope of Work and other requirements pursuant to this Agreement.  Contractor shall coordinate 


its calibration, functional testing and start-up testing for the Work with Owner, any independent 


engineer, and Interconnection Utility.  The Parties agree that all energy produced from the Project, 


including any test energy produced, will be owned by Owner upon generation thereof. 


Section 2.13 Clean-up; Non-Interference.  Contractor shall continuously remove from 


the Project Site waste materials and rubbish caused by the Work.  Contractor shall maintain the 


Project Site in a clean and professional manner.  Contractor shall dispose of such debris, waste 


material and rubbish in accordance with Good Utility Practices, Applicable Law and Permits.  


Prior to the Final Completion Date or as soon as practicable after the termination of this Agreement 


by Owner, all Contractor’s and Subcontractors’ and Suppliers’ personnel shall have left the Project 


Site, and all surplus materials, waste materials, rubbish and construction facilities other than those 


to which Owner hold title shall have been removed from the Project Site (other than Contractor’s 


personnel, materials and equipment required for the performance of such Person’s respective 


obligations under this Agreement) and the Project Site shall be restored to a condition consistent 


with that of a newly constructed battery energy storage facility, except as required by Applicable 


Law, Permits or any other provision of this Agreement.  Without limiting the foregoing, promptly 


after Owner has accepted Project Substantial Completion, Contractor shall remove all of its tools, 


equipment, materials and other supplies and all waste material and rubbish from the Project Site, 


including all materials which are not Owner Approved Materials, as reasonably requested by 


Owner in order to allow for commercial operation of the Project. 


Section 2.14 Record Keeping; Books and Records; Tax Accounting. 


(a) Contractor shall maintain at the Project Site at least one (1) copy of all 


Documentation, change orders and other modifications in an orderly and catalogued fashion for 


reference by Owner during the performance by Contractor of the Work and marked to record all 


changes made during performance of the Work, including all field deviations from the construction 


drawings.  Contractor shall not incorporate any Equipment and Materials that (a) constitutes 


“prototype” equipment pursuant to the risk ratings standards customarily employed by the 
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commercial insurance industry and (b) on account of being deemed “prototype” equipment, would 


not be insurable under the insurance policies to be obtained by Contractor pursuant to this 


Agreement.  Contractor shall provide to Owner design and specifications of the Project and Project 


Interconnection Facilities as required to enable Owner to comply with the requirements of the 


Interconnection Utility. 


(b) At all times during the progress of the Work and for a period of three (3) 


years after Final Completion, or, if there is no Final Completion, for three (3) years after the 


termination of the Agreement (unless a longer period is required under this Agreement or by any 


Applicable Laws), Contractor shall maintain all books, accounting records and documents relating 


to the Work, any Change Orders and any termination payments (if applicable) and shall afford 


Owner, and its auditors or other authorized representatives access, upon reasonable advance notice, 


during normal business hours to any such books and records to the extent necessary to confirm the 


validity of an invoice. Such access rights shall include the right to make copies of such records at 


Owner’s expense. 


(c) Contractor shall keep such full and detailed books, records and accounts as 


may be necessary for proper financial management and tax compliance of Contractor.  In addition, 


within a reasonable period of time after a request therefor, Contractor shall provide Owner with 


any information regarding quantities, cost, and descriptions of the Work that Owner reasonably 


deems necessary in connection with the preparation of tax returns, property tax filings, other 


regulatory compliance filings, and as may be necessary to allocate costs and expenses to submit 


applications for Federal Benefits or State Benefits. 


Section 2.15 Meetings; Progress Reports; Corrective Action Plan. 


(a) Plan of the Day.  From and after the Notice to Proceed Date until the Project 


Substantial Completion Date, the Project Manager or, in the absence of the Project Manager, an 


appointed designee shall plan and attend the “Plan of the Day” meetings to be conducted at the 


beginning of each working day at the Project Site (or towards the end of the preceding working 


day) at which the activities to be conducted by Contractor during that working day are reviewed 


and coordinated.  The Project Manager or designee shall provide a Plan of the Day Report at the 


beginning of each day that Work is scheduled to be performed. Plan of the Day Reports shall 


include the activities schedule for the day of, day prior, and day after the day of the report as well 


as completion percentages of major Work. Subject to Section 2.16, Owner, Owner’s Engineer or 


any other representative of Owner shall be entitled to attend the daily meeting convened by 


Contractor on the Project Site to review progress with Subcontractors and Suppliers performing 


Work on the Project Site and, during such meeting, Owner or such representatives shall have a 


reasonable opportunity to ask questions of Contractor and such Subcontractors and Suppliers 


concerning progress of the Work. 


(b) Weekly and Monthly Progress Reports.  [From and after the Notice to 


Proceed Date until the Project Substantial Completion Date, Contractor shall prepare a Weekly 


Progress Report, which shall be submitted to Owner no later than one (1) Business Day after the 


end of each work week.]5  From and after the Notice to Proceed Date until the Project Substantial 


 
5 Note to Draft: The necessity of a Weekly Progress Report will depend on the requirements of the Scope of Work.   
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Completion Date, Contractor shall prepare a Monthly Progress Report, which shall be submitted 


to Owner no later than five (5) Business Days after the close of each calendar month.  Contractor 


shall schedule and hold a [weekly and] monthly meeting with Owner to discuss the [Weekly 


Progress Report and] the Monthly Progress Report, including any delays or deviations to the 


Project Schedule and Contractor’s planned work for the [next week and] month, [as applicable]. 


In addition, Contractor shall schedule and hold quarterly executive review meetings to be attended 


by senior management personnel of each Party to review and discuss the progress in completing 


the Project and the Work.  The Project Manager or his designee shall attend such weekly, monthly 


and quarterly progress meetings, which may also be attended by invitees of Owner.  


(c) Corrective Action Plan.  


(i) If, at any time or from time to time, (i) Owner determines in its 


reasonable discretion based on the most recent Project Schedule that Contractor has failed to show 


adequate progress of the Work toward completion of any Project Completion Milestone by the 


date corresponding thereto in the Key Date Schedule, (ii) Contractor identifies in a Monthly 


Progress Report that it will fail to achieve any Project Completion Milestone or fails to complete 


(as applicable) any item on the Project Schedule by the date corresponding thereto in the Project 


Schedule or the Key Date Schedule, as applicable, or (iii) Contractor has failed to achieve any 


Project Completion Milestone by the date corresponding thereto in the Key Date Schedule, then, 


Contractor shall submit a Corrective Action Plan to Owner within fifteen (15) days of such 


identification or failure, respectively, which shall specify the corrective actions Contractor will 


take and the commencement date of such corrective action, for Owner’s approval, which shall not 


be unreasonably withheld or delayed.  The corrective actions described in the Corrective Action 


Plan that Contractor proposes to undertake with respect to the Work (i) shall be undertaken at 


Contractor’s sole cost and expense and (ii) will be designed and intended to cause the Project to 


recover the schedule for the Project, with a reasonable probability of success and without a material 


risk of damaging or diminishing the performance of any of the Work.  Upon the receipt of such 


Corrective Action Plan, Owner may within fifteen (15) Business Days submit reasonable 


comments to such Corrective Action Plan, in which case Contractor shall incorporate and adopt 


such reasonable revisions as part of the Corrective Action Plan and deliver the revised Corrective 


Action Plan to Owner within five (5) Business Days after receipt of such revisions and thereafter 


diligently prosecute the Work in accordance with the Corrective Action Plan.  If Owner does not 


provide any such reasonable comments within the time period specified above, Owner shall be 


deemed to have accepted such Corrective Action Plan. 


(ii) Any review or approval by Owner of such Corrective Action Plan 


shall not (a) be deemed in any way to have relieved Contractor of its obligations under this 


Agreement relating to the failure to timely achieve any applicable Project Completion Milestones, 


or (b) be a basis for an increase in the Contract Price.  If Contractor cannot cause prosecution of 


the Work to conform to the Project Schedule (as it may be adjusted pursuant to the Corrective 


Action Plan) within seven (7) days of implementation of the Corrective Action Plan, then Owner 


shall have the right to direct Contractor to accelerate the Work by means of overtime, additional 


crews, additional shifts, additional equipment and/or re-sequencing of the Work.  In the event of 


any acceleration pursuant to this Section 2.15(c), Contractor shall cause prosecution of the Work 
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to conform to the Project Schedule (as it may be adjusted pursuant to the Corrective Action Plan) 


and shall start prosecution of the Work within three (3) days after Owner has agreed to such 


Corrective Action Plan.  Contractor shall (x) receive no reimbursement for costs arising out of, (y) 


not be entitled to a Change Order with respect to, and (z) be solely responsible for any additional 


costs or expenses incurred by Contractor as a result of, formulation and implementation of the 


Corrective Action Plan or acceleration of the Work described in this Section 2.15(c).  This Section 


2.15(c) shall not be construed to limit any of the rights and remedies Owner may have under any 


provision of this Agreement.  Nothing herein shall be construed to excuse, limit, alter or amend 


Contractor’s obligations to cooperate with Owner and, where appropriate, to participate in any 


dispute resolution proceedings. 


(d) Project Execution Plan; Project Construction Plan.  In its performance of 


the Work, Contractor shall comply with the Project execution plan (the “Project Execution Plan”) 


attached hereto as Exhibit W-1 and the Project construction plan (the “Project Construction Plan”) 


attached hereto as Exhibit W-2.6  The Project Execution Plan will be specific to and cover all of 


the Work, outlining Contractor’s specific guidelines, plans, strategies and operations necessary to 


carry out its Scope of Work, including, but not limited to:  safety management plan, quality 


assurance and quality control management plan, materials control and storage management plan, 


project cost and schedule controls management plan, change management process and plan, risk 


management plan, project management strategy, engineering management strategy, 


subcontracting management strategy, purchasing management strategy, document management 


strategy and plan, communications plan, site personnel hiring and management plan, site security 


strategy, start-up strategy, earned value management plan, site management support plan, 


invoicing plan, along with a complete organizational chart with key project management resumes.  


The Project Construction Plan will focus on Contractor’s construction plan on the Project Site and 


will include the items from the Project Execution Plan that are specific to construction as well as 


all other items Owner requests in its reasonable discretion. 


Section 2.16 Inspection and Review. 


(a) Rights of Inspection and Review. 


(i) Owner and Owner’s Engineer shall have the right to reasonably 


observe and inspect any item of Equipment and Materials at the Project Site, including to witness 


functional tests of the Equipment and Materials and the Project, and the material, design, 


engineering, service, workmanship or any other portion of the Work at the Project Site.  


Notwithstanding the foregoing, any personnel of Owner (including Owner’s Engineer) that have 


completed Contractor’s safety training upon such personnel’s initial arrival to the Project Site 


(such training to be provided pursuant to Section 2.11 and in accordance with the Project Safety 


Manual) may observe and inspect the Work at the Project Site, including to witness functional 


tests of the Equipment and Materials and the Project, at any time subject to compliance with 


Exhibit I.  The Interconnection Utility (in its capacity as party to the Interconnection Agreement), 


shall have the right to observe and inspect any item of Equipment and Materials or the Work at the 


 
6 Note to Draft:  The Project Execution Plan and the Project Construction Plan should be devised as part of the Critical 


Development Work in the APA and their finalization shall be a CP to closing under the APA and executing the EPC 


Agreement and they will each be attached hereto as an exhibit. 







BESS EPC -41- 


Project Site as and when required or permitted under the Interconnection Agreement, which shall 


be coordinated by Contractor in carrying out its obligations pursuant to Section 2.1(o).   


(ii) If requested by Owner and pursuant to the processes set forth in the 


Quality Assurance Plan, Contractor shall arrange for Owner and Owner’s Engineer to inspect the 


off-site facilities of each Primary Subcontractor and Supplier supplying any portion of the Project, 


including to partake in customary manufacturing facility tours, such inspections to be arranged at 


reasonable times and with reasonable advance notice, at Owner’s cost.  Contractor shall 


incorporate a forward-looking schedule into each Monthly Progress Report of the functional tests 


to be performed on such Primary Equipment and Materials.  In addition, if Contractor schedules 


an inspection of the off-Project Site facilities of any other Supplier of Primary Equipment and 


Materials or the witnessing of functional testing of any Primary Equipment and Materials at the 


off-Project Site facilities of any such Supplier, Contractor shall so notify Owner and include such 


scheduling in the applicable Monthly Progress Report, and Owner and Owner’s Engineer may 


participate, at Owner’s sole cost and expense, in such inspection or the witnessing of such testing, 


as the case may be. 


(iii) Contractor shall at its sole cost and expense promptly correct or 


cause the correction of any part of the Work that is defective, deficient, or is otherwise not in 


accordance with this Agreement that is discovered prior to Project Substantial Completion.  


Contractor shall promptly correct such defective Work, whether or not fabricated, installed or 


completed.  If such defective Work is anticipated to cause a delay in the critical path progress of 


the Work, Owner may request Contractor to submit a Corrective Action Plan as provided above in 


Section 2.15(c). 


(b) Inspection and Test Plan.  


(i) Within ninety (90) days after the issuance of a Notice to Proceed 


Contractor shall submit to Owner for Owner’s written approval a detailed inspection and test plan 


(the “ITP”) for all Equipment and Materials and Work, describing inspection and test activities to 


be performed and the timing of such activities.  The ITP shall include, but is not limited to, all 


inspection, testing or quality assurance verification points for all Equipment and Materials.  


Contractor shall provide Owner reasonable advance notice of the expected dates of such 


inspections, tests and related dates as identified in the ITP, which shall also be reflected in the 


relevant Project Schedule.  In addition, Contractor shall, as part of each Monthly Progress Report, 


provide Owner with at least [three (3) Business Days’] prior notice of all inspections or test 


activities scheduled pursuant to the ITP for the forthcoming month and shall update the ITP as part 


of each Monthly Progress Report; provided, that if such inspections or test activities scheduled 


pursuant to the ITP are to take place outside of the United States of America, Contractor shall 


provide Owner with at least ten (10) Business Days prior notice for any such locations. 


(ii) Owner and Owner’s Engineer shall have the right to be present at 


and participate in all inspections of the Work or the Project Site undertaken by the Contractor to 


the extent provided in the ITP.  


(iii) If the ITP includes, or if Contractor otherwise schedules, an 


inspection of the off-Project Site facilities of any other Supplier of Primary Equipment and 
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Materials or the witnessing of functional testing of any Primary Equipment and Materials at the 


off-Project Site facilities of any such Supplier, Contractor shall so notify Owner and include such 


scheduling in the applicable Monthly Progress Report, and Owner and Owner’s Engineer may 


participate, at Owner’s sole cost and expense, in such inspection or the witnessing of such testing, 


as the case may be. 


Section 2.17 Artifacts.  In the event any relics or items with archaeological value 


(“Artifacts”) are discovered at the Project Site after the Effective Date by Contractor or any 


Subcontractor or Supplier, Contractor shall suspend the performance of the Work in the area of 


the discovered Artifacts and immediately provide notice to Owner before proceeding with any 


further Work at the location of the discovery and shall (a) comply with any Applicable Law 


regarding such Artifacts and (b) safeguard such Artifacts until Owner (or its designee) instructs 


Contractor in respect of the disposition of such Artifacts; provided that such suspension of the 


Work shall be limited to an area necessary to protect the Artifacts, but shall not affect Contractor’s 


performance of Work outside of such area. If Contractor is delayed due to the discovery of any 


Artifacts and carrying out the procedures set forth in this Section 2.17, Contractor shall be entitled 


to a Change that is necessitated by the delay to the extent provided in Section 5.1(a)(vi). 


Section 2.18 Site Conditions. Contractor (a) has inspected the Project Site, 


including both surface and subsurface conditions, and has satisfied itself as to all Site Conditions, 


and shall be responsible for all necessary works in relation to, or because of, such Site Conditions 


both below and above ground (including the existence of Hazardous Materials, man-made 


conditions, archeological or paleontological artifacts or remains or religious sites, places and 


monuments) on the Project Site and (b) shall be solely responsible for performing any preliminary 


Work on the Project Site necessary for the commencement of construction to occur, including 


removal of all physical impediments to performing Work on the Project Site, above and below 


ground.  Contractor specifically acknowledges and accepts the Site Conditions and agrees that no 


claims by Contractor for additional payment or extensions of time shall be permitted on the ground 


of any misunderstanding or misapprehension of the matters referred to in this Section 2.18 or on 


the ground of incorrect or insufficient information in respect of the Project Site, including with 


respect to any Site Conditions.  Contractor acknowledges and agrees that none of Owner, any of 


Owner’s Affiliates or any of their agents or representatives have made, nor shall they make, any 


express or implied warranty to Contractor as to Site Conditions. In addition, without limiting the 


foregoing obligations of Contractor in this Section 2.18, Contractor acknowledges that it is 


obligated to satisfy the geotechnical conditions necessary to perform the Work and complete the 


Project, including those geotechnical conditions set forth in the Geotechnical Reports set forth in 


Exhibit L. 


Section 2.19 Owner Personnel Training.  No later than sixty (60) days prior to the 


anticipated date of Project Substantial Completion, Contractor shall hold a five (5) day training 


session at the Project Site with up to fifteen (15) of Owner’s personnel in total to familiarize such 


personnel with the required manuals, procedures, turnover packages, manufacturers’ 


recommendations and other documentation necessary to operate the Project including an overview 


of required maintenance on the Project.7 


 
7 Note to Draft: Additional training procedures may be included in the Scope of Work.  
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Section 2.20 Notification.  To the extent not prohibited by Applicable Law, Contractor 


shall provide Owner, within five (5) Business Days (or such other time period set forth below) 


following (i) its occurrence or (ii) receipt of the relevant documentation, with: 


(a) Oral notification of all events requiring the submission by Contractor of a 


report to any Governmental Authority pursuant to OSHA immediately and in no event more than 


three (3) hours after Contractor has actual knowledge of any such event followed by written notice 


within no more than twenty four (24) hours; 


(b) Oral notification of all citations by Governmental Authorities concerning 


accidents or safety violations at the Project Site within twenty four (24) hours after Contractor’s 


receipt of any such citation and, within two (2) Business Days of such oral notice, copies of such 


citations and a follow up report containing a description of any steps Contractor is taking and 


proposes to take, if any, with respect to such accident or safety violations; 


(c) Immediate notification of any inspection of the Project Site by any 


Governmental Authority; 


(d) Notification and copies of all written communication to or from any 


Governmental Authority, relating to any breach or violation or alleged breach or violation of any 


Applicable Law, including any Permit or any provision of the Interconnection Agreement after 


Contractor’s receipt or transmission of any such communication; 


(e) Notifications and copies of all material written communication to or from 


any insurance company related to an accident, incident or occurrence at the Project Site or in the 


performance of Work, except that all names and personal information of the personnel of 


Contractor or its Subcontractors or Suppliers shall be redacted from copies provided to Owner as 


required by Applicable Law or Contractor’s or such Subcontractor’s personnel policies (as 


applicable); 


(f) Notifications and copies of any actions, suits, proceedings, patent or license 


infringements, or investigations pending or threatened against it at law or in equity before any 


court or before any Governmental Authority (whether or not covered by insurance) that (i) 


individually or in the aggregate is reasonably likely to be determined adversely to Contractor and, 


if so determined, would result in a material adverse effect on Contractor’s ability to perform its 


obligations under this Agreement or (ii) relates to the Project, in each case, after Contractor has 


actual knowledge of any such action, suit, proceeding, patent or license infringement, or 


investigation; and 


(g) (i) oral notifications (A) immediately and no more than three (3) hours after 


Contractor has actual knowledge of any accident related to the Work that has a material and 


adverse impact on the environment or on human health (including any “close calls” or any accident 


resulting in the loss of life) followed by written notice within twenty four (24) hours thereafter, 


and (B) within one twenty four (24) hours after Contractor has actual knowledge of any recordable, 


lost-time injury related to the Work followed by written notice within two (2) Business Days and 


(ii) within five (5) Business Days thereafter, a written report describing any and all accidents or 


injuries on the Project Site (including those included in the foregoing clause (i)), the impact of 
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such accident or injury, and an event summary including any root cause analysis and the remedial 


efforts required and (as and when taken) implemented with respect thereto. 


Section 2.21 ISNetworld.  Not later than the date on which the Notice to Proceed is 


issued, Contractor shall subscribe to ISNetworld (www.isnetworld.com) and achieve an ISN 


Certification Rating acceptable to Owner, and maintain its subscription and ISN Certification 


Rating until all of the Work is completed.  If Contractor shall any time prior to completion of all of 


the Work fail to maintain an ISN Certification Rating acceptable to Owner, Contractor shall, within 


ten (10) days after such failure, submit for approval by Owner a written plan (the “Remediation 


Plan”) describing the specific actions Contractor will take in order to reestablish its Owner-


approved ISN Certification Rating.  Within fifteen (15) days after receipt of the Remediation Plan, 


Owner shall deliver written approval or disapproval of the Remediation Plan to Contractor.  If 


Owner disapproves all or any portion of the Remediation Plan, Owner shall approve those portions 


of the Remediation Plan that are acceptable and provide comments to those portions of the 


Remediation Plan that have been disapproved.  Contractor shall then revise the Remediation Plan 


to address such comments as shall have been provided by Owner, as the case may be, and resubmit 


the revised Remediation Plan for Owner’s further comments within five (5) additional days.  Upon 


approval by Owner, Contractor shall promptly proceed to implement the Remediation Plan.  


Contractor shall be responsible for all of Contractor’s and its Subcontractors’ costs and expenses 


of implementing the Remediation Plan without any increase in the Contract Price.  Approval by 


Owner of a Remediation Plan shall not be deemed in any way to relieve Contractor of its obligations 


under this Agreement, shall not be a basis for an increase in the Contract Price, and shall not limit 


any rights of Owner under this Agreement. 


Section 2.22 Other Development Work.  Contractor shall, at its own expense, as part of 


the Work perform and complete the Other Development Work that has not been completed by 


Seller as of the Effective Date, in accordance with the terms this Agreement including the Scope 


of Work, Applicable Law, Permits, Codes and Standards and Good Utility Practices. 


ARTICLE 3 


CONTRACT PRICE AND PAYMENT TERMS 


Section 3.1 Contract Price.  Contractor hereby agrees to accept as compensation for the 


performance of the Work and its other obligations hereunder, [•] Dollars ($[•]) (as the same may 


be adjusted pursuant to the next sentence, being referred to herein as the “Contract Price”).  Neither 


shall the Contract Price be changed nor shall Contractor be entitled to any other compensation, 


reimbursement of expenses or additional payment of any kind without prior written authorization 


of Owner or otherwise solely in accordance with the express terms and conditions of this 


Agreement. 


Section 3.2 Price Inclusive.  The Contract Price includes payment for all Equipment and 


Materials, labor and services for performance of the Work and Contractor’s other obligations under 


this Agreement (including all Work, Equipment and Materials and services provided by 


Subcontractors and Suppliers), includes the Initial Milestone Payment, and includes all Taxes 


including any Taxes imposed on Owner by any Governmental Authority under Applicable Law, 


shipping charges and insurance and all duties, fees, and royalties imposed with respect to any 


equipment, materials, labor or services with respect to the Work (other than sales Taxes imposed 
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by any Governmental Authority in respect of the Work).  Notwithstanding the foregoing, 


Contractor shall not be liable for (i) Owner related real estate taxes or ownership taxes related to 


the Project Site or the Project after the Effective Date and (ii) any federal, state or local income or 


gross receipts, taxes or duties, fees or royalties with respect to Owner’s income or revenue from 


operation of the Project. 


Section 3.3 Payment of Contract Price. 


(a) Milestone Payment Schedule.  Contractor shall be paid in accordance with 


the Milestone Payment Schedule as set forth in Exhibit G.  Each Milestone Payment shall be due 


and payable only to the extent it is supported by the completion of the applicable milestone in its 


entirety as set forth in the Milestone Payment Schedule for the payment of such Milestone Payment 


and shall be subject to Retainage as provided in Section 3.3(d).  Contractor shall be responsible 


for paying or ensuring the payment of all Subcontractors and Suppliers in connection with the 


Work completed by the Subcontractors and Suppliers. 


(b) Milestone Assessment.  Contractor and Owner shall periodically, and in any 


event at least once each month, review the Work completed and assess the progress of Work on 


the Project Site completed and completion of the relevant milestone.  Owner’s Engineer may be 


present during such review and assessment of the Work. 


(c) Milestone Payments.  As further provided in Section 3.3(a) and Section 3.5, 


Contractor shall be paid in accordance with the Milestone Payment Schedule.  All other payments 


to be made to Owner or Contractor under this Agreement shall be paid in Dollars and shall be paid 


electronically (by means of ACH or wire) in immediately available funds.  Except as set forth in 


Section 3.5(a) and Section 9.2, all payments shall be due within thirty (30) days after the paying 


Party’s receipt of the other Party’s invoice or, if such date is not a Business Day, on the 


immediately succeeding Business Day, to such account as may be designated by such Party by 


notice to the other Party in accordance with Section 20.1, provided that banking transfer 


instructions have been provided by such Party to the paying Party at least five (5) Business Days 


before the first payment of the paying Party is due and payable. 


(d) Retainage; Withholding; Retention of Punchlist Holdback Amount.   


(i) Retainage.  Owner shall retain and withhold payment of ten percent 


(10%) of each Milestone Payment (“Retainage”) as security for the performance of Contractor’s 


obligations under this Agreement.  Owner shall be entitled to hold such Retainage until all of 


Contractor’s warranty obligations under this Agreement have been indefeasibly satisfied.  Any 


interest accruing on the Retainage shall accrue for the account of Owner and not Contractor. 


(ii) Withholding.  Owner may, without prejudice to any other rights 


Owner may have under this Agreement, withhold all or any portion of any payment due to 


Contractor to such extent as may be necessary to protect Owner from loss due to: (A) stop notices, 


wage orders or other withholdings required by Applicable Laws; (B) third party claims covered by 


Contractor’s indemnification obligations under this Agreement (but if such claim is addressed 


under Section 3.6(c), then only if Contractor has failed to comply with Section 3.6(c) regarding 


the same); and (C) payments previously made to Contractor which were not yet properly due and 
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payable pursuant to this Section 3.3.  Owner may set off against amounts due to Contractor 


hereunder any amount Owner is entitled to recover from Contractor under the terms of this 


Agreement or pursuant to Applicable Law, including Delay Liquidated Damages and Performance 


Liquidated Damages.   


(iii) Punchlist Holdback. Owner shall retain an amount equal to the 


Punchlist Holdback Amount from the Milestone Payment payable for achievement of Project 


Substantial Completion as security against the completion of any Punchlist items remaining to be 


completed as of the Project Substantial Completion Date. 


(e) Release of Punchlist Holdback Amounts.  Owner shall release the Punchlist 


Holdback Amount as follows: 


(i) After Project Substantial Completion, Contractor shall invoice 


Owner monthly for the Punchlist Amount applicable to each Punchlist item completed.  Owner 


shall release from the Punchlist Holdback Amount and pay pursuant to Section 3.5 the Punchlist 


Amount applicable to each Punchlist item properly completed by Contractor; 


(ii) Concurrent with the Final Completion Payment, subject to Section 


3.3(f)(iii), Owner shall pay Contractor the remaining Punchlist Holdback Amount; and 


(iii) If Contractor fails to perform any Punchlist item within sixty (60) 


days after the Project Substantial Completion Date (other than due to a Force Majeure Event or an 


Owner-Caused Delay (or, only with respect to applicable obligations of Contractor for re-seeding 


or other vegetation-restoration measures for the Project Site the efficacy of which depends on 


seasonal conditions, such later date as may be reasonably necessary to complete such measures in 


an effective manner)), Owner may elect by written notice to Contractor to retain the Punchlist 


Holdback Amount applicable to such Punchlist item and complete such Punchlist item itself.  Upon 


Owner making such election, Contractor’s obligation to perform such Punchlist item shall be 


deemed satisfied and Contractor shall have no further liability with respect to such Punchlist item. 


(f) Final Completion Payment. On or after the date on which Contractor 


delivers to Owner a Final Completion Certificate accepted by Owner pursuant to Section 8.5, 


Contractor shall submit a final invoice which shall set forth all amounts due to Contractor that 


remain unpaid as of the date of such invoice (including the amount due and payable with respect 


to achievement of Final Completion, the outstanding balance of the Punchlist Holdback Amount 


payable to Contractor, amounts that are currently due under any Change Orders and any other 


withheld funds then due Contractor), which invoice shall be accompanied by the lien waivers and 


releases and other documentation required to be delivered therewith pursuant to Section 3.5 and 


Section 3.6.  Owner shall pay to Contractor the amount due under such final invoice (the “Final 


Completion Payment”) in accordance with Section 3.5.  Notwithstanding the foregoing, 


Contractor’s final invoice shall only become due and payable to Contractor if and only if all of the 


conditions of Final Completion set forth in Section 8.3 have been met. 


Section 3.4 Payment of Change Orders.  Each Change Order shall include a milestone 


payment schedule or an alternative schedule for the payments due by Owner to Contractor 


thereunder.  Contractor shall invoice Owner for any payments that are due pursuant to the 
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outstanding Change Orders to Owner with the next invoice submitted to Owner pursuant to Section 


3.5.  Other than as set forth in Section 4.2, if a Change Order results in a reduction in the cost of 


the Work, the Contract Price shall be reduced by the amount of such reduction and the Parties shall 


agree on an appropriate modification to the Milestone Payment Schedule to effect such reduction 


in the Contract Price. 


Section 3.5 Contractor’s Invoicing and Payments. 


(a) On or before the fifteenth (15th) day of each month following the Notice to 


Proceed Date, Contractor shall submit an invoice to Owner for each payment owing to Contractor 


under Article 3 and under any other provision of this Agreement for Work performed prior to such 


month.  Each such invoice shall be reasonably detailed and shall be accompanied by reasonable 


supporting documentation evidencing the achievement of the milestone for which the Milestone 


Payment is being requested, any other supporting documentation required by this Agreement and 


include the lien waivers and other documentation required by Section 3.6(a).  Each such invoice 


shall contain a progress report with respect to the items on the Milestone Payment Schedule and 


be in a form and contain information reasonably acceptable to Owner.  Subject to Section 3.5(c), 


Owner shall be responsible for paying or causing to be paid all such invoiced amounts twenty (20) 


days following receipt by Owner of a properly documented invoice or, if such date is not a Business 


Day, on the immediately succeeding Business Day.  All payments shall be made in Dollars and 


shall be paid electronically (by means of ACH or wire transfer) in immediately available funds to 


an account designated by Contractor to Owner by notice to Owner in accordance with Section 


20.1, provided that banking transfer instructions have been provided by Contractor to Owner at 


least five (5) Business Days before the payment is due and payable. 


(b) As used herein, a “properly documented invoice” shall mean an invoice 


that: (i) is prepared substantially in the form of Exhibit H and otherwise complies with the 


requirements of and is accompanied by the documentation required by Section 3.5(a) including 


waivers and lien releases in accordance with Section 3.6.  Owner shall have ten (10) days after 


Owner receives an invoice from Contractor (and the other items required to be delivered therewith 


pursuant to Section 3.5(a)) to notify Contractor if it believes that an invoice is not a properly 


documented invoice or concerning any dispute regarding the submitted invoice and the basis for 


such dispute (including disputes with respect to defective Work, third-party claims or Liens 


resulting from the Work or failure to provide any required lien waivers and releases).  If Owner 


notifies Contractor that an invoice is not properly documented or of any other good faith objection 


to such invoice (or the other items required to be delivered therewith pursuant to Section 3.5(a)), 


Contractor shall provide the required information to Owner to complete the required invoice 


documentation or resolve such dispute.  If such information is provided or the dispute is resolved 


within five (5) days of the notice from Owner, then the invoice shall be considered to be a properly 


documented invoice as of the date of the original delivery of such invoice to Owner.  If such 


information is not provided or the dispute is not resolved within five (5) days of the notice from 


Owner, then such invoice shall not be deemed delivered, for all purposes of this Agreement, until 


the required documentation is provided or the dispute is otherwise resolved.  If Owner does not 


notify Contractor within ten (10) days after Owner receives an invoice from Contractor (and the 


other items required to be delivered therewith pursuant to Section 3.5(a)) that an invoice is not a 


properly documented invoice or of any good faith objection to such invoice (or the other items 


required to be delivered therewith pursuant to Section 3.5(a)), then Owner shall be deemed to have 
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accepted the invoice as a properly documented invoice and shall pay or cause to be paid such 


invoice in accordance with Section 3.5(a); provided that Owner is not thereby waiving any rights 


it has under this Agreement, including with respect to Defects that are not identified at the time 


such invoice is reviewed by Owner.  No payment made hereunder shall be construed to constitute 


acceptance or approval of that part of the Work to which such payment relates or to relieve 


Contractor of any of its obligations hereunder. 


(c) Failure by Owner to pay any amount disputed in good faith (including any 


good faith objection to the documentation provided with any invoice) until resolution of such 


dispute in accordance with this Agreement shall not alleviate, diminish, modify or excuse the 


performance of Contractor nor relieve Contractor’s obligations to perform hereunder.  Any 


disputed amount shall be paid in accordance with the resolution of the dispute as agreed by the 


Parties or as otherwise determined in accordance with the provisions of Article 19.  Contractor’s 


acceptance of any payment, and Owner’s payment of any amount under dispute, shall not be 


deemed to constitute a waiver of amounts that are then in dispute.  Contractor and Owner shall use 


reasonable efforts to resolve all disputed amounts reasonably expeditiously and in any event in 


accordance with the provisions of Article 19. 


(d) Any amounts invoiced hereunder by Contractor that, at Contractor’s 


request, are paid to any Affiliate of Contractor or any Affiliate of Contractor Parent Guarantor 


shall be for the account of Contractor and shall be in full satisfaction of Owner’s obligation to pay 


the amount invoiced by Contractor to the extent of such payment. 


Section 3.6 Liens and Lien Waivers. 


(a) Lien Waivers; Invoices.  As a condition to payment of each invoice, 


Contractor shall submit to Owner duly executed and notarized partial or final lien waivers and 


releases from it and from all Primary Subcontractors and Suppliers who have performed work 


applicable to such invoice (in the form of Exhibit J-1 , J-2, J-3, or J-4 as applicable).  Lien releases 


from Subcontractors and Suppliers shall provide for a conditional release for the Work that is 


subject to the current invoice and an unconditional release for all Work performed through the date 


of the prior payment period, with reservation for retention permitted. 


(b) Final Payment.  Neither final payment of the Contract Price nor any 


remaining Punchlist Holdback Amount shall be released to Contractor until such time as 


Contractor has delivered to Owner all final lien waivers from all of its Primary Subcontractors and 


Suppliers or has bonded over any unresolved lien in accordance with Section 3.6(c). 


(c) Liens.  To the extent payment by Owner has been made in accordance with 


Article 3, (a) Contractor shall not directly or indirectly create, incur, assume or suffer to be created 


by it or any Subcontractor, Supplier, employee, laborer, materialman or other supplier of goods or 


services any right of retention, mortgage, pledge, assessment, security interest, lease, advance 


claim, levy, claim, lien, charge or encumbrance on the Work, the Equipment and Materials, the 


Project, the Project Site or any part thereof or interest therein (each a “Lien”); (b) Contractor shall 


keep the Work, the Project (including the Equipment and Materials) and the Project Site, including 


all Subcontractor and Supplier equipment and materials free of Liens; and (c) Contractor shall 


promptly bond, pay or discharge, and discharge of record, any such Lien or other charges which, 
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if unpaid, might be or become a Lien.  Contractor shall notify Owner as soon as practicable of the 


assertion of any such Lien.  If any Owner Indemnitee becomes aware of any such Lien, such Owner 


Indemnitee shall so notify Contractor, and Contractor shall then, to the extent payment by Owner 


has been made in accordance with Article 3: (i) bond or satisfy and obtain the release of such Lien; 


and (ii) defend Owner Indemnitees against any such Lien and obtain the release of such Lien.  If 


Contractor does not promptly, and in any event within ten (10) days after such notice, satisfy such 


Lien or contest such Lien, then any Owner Indemnitee shall have the right, at its option, after 


notification to Contractor, and subject to Applicable Law, to cause the release of, pay, or settle 


such Lien, and Owner at its sole option may: (A) require Contractor to pay, within five (5) days 


after request by Owner; or (B) withhold other amounts due or to become due to Contractor (in 


which case Owner shall, if it is not the applicable Owner Indemnitee, pay such amounts directly 


to Owner Indemnitee causing the release, payment, or settlement of such liens or claims), all 


reasonable and direct costs and expenses incurred by Owner Indemnitee in causing the release of, 


paying, or settling such Lien, including administrative costs, reasonable attorneys’ fees, and other 


expenses. 


(d) Release of Liability.  Acceptance by Contractor of the Final Completion 


Payment pursuant to Section 3.3(g) shall constitute a release by Contractor of Owner from all 


Liens (whether statutory or otherwise and including mechanics’ or suppliers’ liens), claims and 


liability with respect to the payment of the Contract Price or any event or circumstance that would 


entitle Contractor to request a Change in respect of any event that occurs prior to Final Completion, 


except claims for which Contractor has delivered a dispute notice to Owner, claims that are based 


on facts or circumstances arising after Final Completion and claims arising under Article 16; 


provided that such acceptance shall not constitute a release of Contractor’s right to enforce any 


provision of this Agreement.  No payment by Owner shall be deemed a waiver by Owner of any 


obligation of Contractor under this Agreement.  


ARTICLE 4 


OWNER’S RIGHTS AND OBLIGATIONS 


Section 4.1 Obligations of Owner.  Owner, at its sole expense, agrees to perform all of 


the following, subject to the terms and conditions contained in this Agreement: 


(a) pay the Contract Price in accordance with the provisions of and subject to 


the terms of this Agreement including Section 3.3; 


(b) commencing no later than thirty (30) days following the Notice to Proceed 


Date and subject to Contractor having obtained the NPDES Permit, to the extent permitted by the 


Land Agreements and subject to the other provisions of this Agreement applicable to safety and 


Project Site requirements, provide Contractor access and use of the Project Site, for the purposes 


of allowing Contractor to perform the Work; 


(c) perform those obligations which may only be performed by Owner under 


an Owner Permit or Applicable Law in order to maintain Owner Permits; 


(d) cooperate with Contractor and the Subcontractors and Suppliers in 


coordinating the work of Owner’s contractors who may be working at or near the Project Site with 
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the Work being performed by Contractor and the Subcontractors and Suppliers and use reasonable 


efforts to not allow its operations and activities on the Project Site to materially interfere with the 


performance of the Work by Contractor; 


(e) at Contractor’s written request, Owner shall provide reasonably requested 


assistance to Contractor with respect to Contractor’s obtaining any Permits (including Contractor 


Permits) that are Contractor’s responsibility to obtain hereunder and complying with any Permits; 


(f) cause the Interconnection Utility to complete the testing of the 


Interconnection Utility Interconnection Facilities at the Interconnection Point by no later than [•] 


[(•)] days prior to the expected Guaranteed Project Substantial Completion Date (as such date may 


be extended pursuant to a Change Order in effect pursuant to the terms of this Agreement), to 


enable Contractor to obtain back feed power from the Interconnection Utility Interconnection 


Facilities at the Interconnection Point and carry out testing of the Project as provided under this 


Agreement; 


(g) coordinate the Owner’s Engineer’s rights of access and inspection of the 


Work on the Project Site; and 


(h) coordinate with Contractor on developing and agreeing to reasonable 


procedures regarding access, safety, lock-out/tag-out procedures and work rules in areas to which 


Owner is providing access to Contractor for performance of the Work. 


Section 4.2 Owner’s Right to Perform.  Owner may, without prejudice to any other 


remedy it may have, correct deficiencies caused by Contractor’s failure to perform the Work in 


accordance with this Agreement, which place qualification for the Federal Benefits or State 


Benefits in jeopardy as determined by Owner, or caused by any other Contractor Event of Default; 


provided that Contractor has failed, within seven (7) days after receipt of written notice from 


Owner describing such failure (or immediately if an emergency or if qualification for the Federal 


Benefits or State Benefits is in jeopardy, as determined by Owner), to commence and continue 


correction of such failure or Event of Default with diligence and promptness.  In such case, Owner 


shall be entitled to deduct and setoff the reasonable cost of correcting such deficiencies (including 


compensation for any consultants’ services made necessary by such failure or Event of Default) 


from the payments then or thereafter due to Contractor under this Agreement. A Change Order 


may be issued to record Owner’s setoff right, but such Change Order shall not be treated as a 


deductive Change in the Work, shall not alter the warranties (including the Contractor Warranties) 


with respect to such Work, and shall not reduce the Contract Price.  If such payments due to 


Contractor that are setoff by Owner are not adequate to cover such amount, Contractor shall pay 


the difference to Owner, which difference shall be promptly due and payable upon receipt of notice 


thereof from Owner. 


Section 4.3 Owner’s Right to Suspend Performance.  Owner may in its sole discretion, 


order Contractor to suspend all or part of performance of the Work under this Agreement for a 


period of time as Owner directs at any time prior to Final Completion.  In case of any such 


suspension, Owner shall notify Contractor in writing reasonably in advance of the first day of 


suspension (but in no event less than ten (10) days, unless emergency conditions justify a shorter 


time), indicating the scope of the suspension.  Upon the commencement of the suspension, 
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Contractor shall stop the performance of the suspended Work except as may be necessary to carry 


out the suspension and protect and preserve the Work completed prior to the suspension.  


Contractor shall advise Owner of the reasonable estimate of any Contract Price adjustment and 


Project Schedule adjustments based on the specified period of suspension, applicable 


demobilization and remobilization charges and Contractor’s ability to reasonably reallocate 


manpower, material and equipment during the suspension period.  Upon conclusion of any actual 


suspension, Contractor shall resume performance as soon as reasonably practicable, provide to 


Owner the actual Contract Price adjustment and Project Schedule adjustment resulting from the 


suspension with such documentation as Owner reasonably may require, and be entitled to request 


a Change Order adjusting the Contract Price and the Project Schedule unless such suspension has 


been commenced due to an imminent threat of material injury or damage to Persons or property or 


is the result of a material injury or damage to Persons or property, in each case, caused by 


Contractor, any Subcontractor or Supplier or any Contractor Related Party; provided that such 


suspension shall be of no greater length of time as may be necessary to adequately address the 


threat of injury or damage or any actual injury or damage and its cause.  Any suspension of the 


Work by Owner due to a failure of Contractor to perform its obligations under this Agreement in 


accordance with its terms for any reason shall not be considered a suspension pursuant to this 


Section 4.3. 


Section 4.4 Owner’s Right to Terminate for Convenience   


(a) Termination for Convenience.  Owner may terminate this Agreement 


without cause by providing written notice to Contractor and payment to Contractor of (i) all 


reasonable direct costs (not including any markup) of the Work performed, incurred through the 


date of such termination and not yet paid to Contractor through the date of such termination; and 


(ii) all reasonable direct costs of effecting such termination (not including any markup) including 


demobilization costs and contract cancellation charges; provided, that Contractor shall use 


commercially reasonable efforts to mitigate such amounts; and provided further, that Owner may 


offset against any amounts due and owing to Owner including any liquidated damages payable by 


Contractor hereunder. Such payment shall constitute the total amount due to Contractor under this 


Agreement, and in no event shall Owner be responsible for administrative, overhead or other costs 


in connection with the termination of this Agreement.  If, at the date of termination under this 


Section 4.4, Contractor has properly performed services or purchased, prepared or fabricated off 


the Project Site any Equipment or Materials for subsequent incorporation at the Project Site, Owner 


shall have the option of having such Equipment or Materials or that portion of the Work prepared 


or fabricated by Contractor delivered to the Project Site or to such other place as Owner shall 


reasonably direct at Owner’s expense. 


(b) Contractor Cooperation.  Contractor shall cooperate with Owner reasonably 


and in good faith to minimize Contractor’s expenses associated with a termination under this 


Section 4.4 including taking reasonable action requested by Owner to reduce Subcontractors’ 


cancellation charges in connection with such termination. 


(c) Claims for Payment.  All claims for payment by Contractor under this 


Section 4.4 must be made within sixty (60) days after the effective date of termination hereunder, 


except for claims that will take longer than such time to quantify (including but not limited to 
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obligations with respect to the payment of Taxes), provided that Contractor notifies Owner of the 


nature and potential for such claims within such sixty (60) day period.   


(d) Flowdown.  Each Subcontract shall contain a termination for convenience 


clause permitting the termination of such Subcontract on the same terms as this Agreement for a 


termination for convenience by Owner as set forth in this Section 4.4. 


Section 4.5 Owner’s Access.  Notwithstanding anything to the contrary in this 


Agreement, Owner shall have access to the Project Site during the performance of the Work.  


ARTICLE 5 


CHANGE ORDERS 


Section 5.1 Changes. 


(a) The following shall be a “Change” under this Agreement: 


(i) any addition to, deletion from or modification of the Project or any 


of the Work that is agreed upon by the Parties or that is directed by Owner pursuant to Section 


5.3(e); 


(ii) any Force Majeure Event as provided in Article 11; 


(iii) any Owner-Caused Delay; provided that Contractor in each such 


case shall have provided written notice to Owner, within seven (7) Business Days after becoming 


aware of such Owner -Caused Delay, describing the particulars of such delay and the probable 


impact (or a reasonable estimate thereof, based on available information) on the performance of 


Contractor’s obligations hereunder; and provided, further that, if Contractor fails to provide Owner 


such written notice within such seven (7) Business Day period, any Project Schedule relief that 


Contractor may be entitled to pursuant to a Change Order had such notice been timely provided 


shall be reduced, on a day-for-day basis by the number of days such notice was late; 


(iv) any suspension of the Work by Owner pursuant to Section 4.3 


(except as otherwise provided in Section 4.3); 


(v) a Change in Law; or 


(vi) the discovery of Artifacts on the Project Site after the Effective Date; 


provided, that Contractor shall not be entitled to such a Change to the extent that the discovered 


Artifacts (A) are specifically listed or described in the Artifacts report set forth in Exhibit O or (B) 


Contractor otherwise knew of the presence of such Artifacts at the Project Site prior to 


commencement of the Work at the Project Site;  


provided, however, that Contractor shall be entitled to such Change only in the event that any such 


matter or matters referred to in this Section 5.1 individually or collectively causes a material 


increase in the cost of or time required for performance of Contractor’s obligations under this 


Agreement or otherwise affects any provision of this Agreement in a manner that materially 


increases Contractor’s obligations hereunder. 
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Section 5.2 Adjustment Due to Changes.  To the extent of any Change, Contractor or 


Owner, as applicable, shall, except as otherwise provided in Section 5.1, be entitled to an equitable 


adjustment as appropriate to the Contract Price, the Milestone Payment Schedule or such other 


parts of this Agreement as may be affected by such Change to compensate Contractor for the 


incremental Direct Costs incurred and actual critical path delay due to such Change; provided, 


however, that Contractor shall use its commercially reasonable efforts, including altering the 


sequence of Work otherwise contemplated in the Project Schedule, altering work hours, or other 


means reasonably available and utilizing any available float, in order to mitigate the adverse impact 


of any Change. Contractor shall deliver notice to Owner within seven (7) Business Days of the 


date Contractor became aware of or should have become aware of the act, event or condition giving 


rise to the entitlement of Contractor to a Change (or in the case of a Force Majeure Event, within 


the period required by Section 11.1).  The burden of proving entitlement to relief shall be on the 


Party requesting the Change Order.  Relief for particular Changes may also be conditioned or 


limited as provided in Section 5.1. 


Section 5.3 Change Orders. 


(a) Owner-Directed Changes.  In the event that Owner contemplates making a 


Change, Owner shall advise Contractor of the same by notice and Owner and Contractor shall then 


promptly consult with each other concerning the impact on the Contract Price, Milestone Payment 


Schedule and/or the Project Schedule.  Following such consultation, Owner may request, and 


Contractor shall prepare and submit within ten (10) Business Days, a proposal for a Change 


pursuant to Section 5.3(c). 


(b) Contractor Requested Changes.  Contractor shall be entitled to request a 


Change to which it is entitled pursuant to Section 5.1 by submitting to Owner within ten (10) 


Business Days after the notice delivered in accordance with Section 5.2 a written proposal for such 


Change as provided in Section 5.3(c). 


(c) General.  In connection with any proposed Change, Contractor shall submit 


to Owner a written proposal for dealing with the impact of the Change (such proposal, a “Change 


Order Request”) identifying in sufficient detail the reason for and a description of the Change and 


all effects on the provisions of this Agreement that Contractor contends result or would result from 


the proposed Change and setting forth (a) the price of such proposed Change, including the 


proposed change in the Contract Price, (b) financial cost of maintaining the Project Schedule, 


including meeting the dates for achieving the Project Completion Milestones to the extent 


practical, and any savings for carrying out the Change, (c) the effect such proposed Change could 


be expected to have on the Project Schedule, (d) the effect such proposed Change will have on the 


Milestone Payment Schedule and (e) the potential effect of such proposed Change on Contractor’s 


ability to comply with any of its obligations hereunder, including the warranties and performance 


guarantees set forth herein, with Owner having the right to request additional detail as reasonably 


needed to assess any asserted or requested Change.  Each Change Order Request shall, to the 


maximum extent feasible and unless otherwise requested by Owner, set forth the cost of 


accelerating the Work and adjusting the Project Schedule so that there shall be no delay in the 


achievement of the Project Completion Milestones or shall state that such acceleration is not 


feasible.  All Change Order Requests requested by Contractor must be submitted by Contractor as 


provided in Section 5.3(b) failing which, Contractor shall not be entitled to such proposed Change. 
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(d) Change Order Issuance.  Within ten (10) Business Days after receipt of a 


Change Order Request, Owner shall, by notice to Contractor, either (i) issue an amendment to this 


Agreement signed by Owner and Contractor which reflects the nature of the Change (a “Change 


Order”), including the agreement of the Parties with respect to an equitable adjustment, as 


appropriate, in one or more of the Contract Price, the Project Schedule, the Milestone Payment 


Schedule, any other requirements or time limits for performance by Owner or Contractor 


hereunder, and other affected rights and obligations of the Parties, (ii) request reasonable additional 


information, documentation or cost detail to further assess the Change Order Request, or (iii) reject 


the Change Order Request, in which event Owner shall provide Contractor with appropriate 


explanation and documentation of the basis of the rejection of the Change Order Request.  A 


rejection of a Change Order Request shall be subject to Contractor’s right to dispute such 


determination pursuant to Article 19. 


(e) Disputed Changes.  Any Dispute with regard to a Change, the terms of a 


proposed Change Order or the rejection of a Change Order Request shall be resolved pursuant to 


the provisions of Article 19.  Any Dispute with respect to a Change, the terms of a proposed 


Change Order or the rejection of a Change Order that is not noticed pursuant to Article 19 shall be 


deemed to be waived.  Notwithstanding that a Dispute in respect of a Change has arisen, Owner 


shall be entitled to direct Contractor to proceed with a Change or delay implementing a Change 


pending resolution of the Dispute; provided, however, that Contractor shall not be obligated to 


proceed with a Change to the extent such proposed Change (a) will result in a violation of any 


Applicable Law, (b) is not technically feasible or (c) will result in a material adverse effect on 


Contractor’s ability to design and construct the Project so that, when so designed and constructed 


in accordance with the Change, the Project is capable of achieving the performance guarantees 


provided hereunder as they may have been amended by such Change Order.  If the Parties agree 


that a Change is appropriate, but cannot agree on the price increase or decrease associated with a 


Change, then, subject to resolution of the Dispute in accordance with Article 19, Contractor shall 


continue the Work as directed by Owner on a time and materials basis, and Owner shall pay 


Contractor’s undisputed actual Direct Costs (excluding any costs for foremen or other supervisory 


or management personnel where those costs are accounted for in the Contract Price), minus any 


cost savings associated with the Change.  Contractor and Subcontractors and Suppliers shall 


maintain complete and accurate records of the costs incurred due to the Change and Owner shall 


have the right to audit all such records pertaining to Work performed on a cost-reimbursable basis.  


Contractor shall submit weekly detailed summaries of costs sustained due to Changes implemented 


pursuant to this Section 5.3(e). 


(f) Insurance Recoveries.  Any increase in the Contract Price pursuant to any 


Change Order shall be reduced by the amount of any insurance recovery by Contractor under 


insurance described in this Agreement. 


(g) Documentation.  Contractor shall promptly proceed with the Work required 


by any Change Order.  With respect to any Change Order performed on a time and materials basis, 


Contractor shall submit to Owner for approval, on a weekly basis, timesheets showing the number 


of hours worked by each Person for such week, the applicable hourly All-Inclusive rate for such 


Person (together with any applicable multiplier permitted under this Agreement), and a listing of 


any equipment, exclusive of small tools, directly used in the performance of the Change. 







BESS EPC -55- 


Section 5.4 Effect on Performance of Work.  Nothing in this Article 5 shall be construed 


to relieve Contractor of any responsibility for the Work pending agreement on the terms of any 


Change Order (other than the portion of the Work affected by the Change Order). 


Section 5.5 No Change Without Change Order.  Except as otherwise expressly provided 


in Section 5.3(e), in no event shall Contractor undertake or be obliged to undertake a change in the 


Work until it has received a Change Order signed by Owner and Contractor.  No Change shall be 


made unless specifically agreed to in writing by Owner and Contractor through a Change Order as 


set forth in this Article 5, as otherwise expressly provided in Section 5.3(e) or as determined 


pursuant to Article 19.  No Change shall be implied as a result of any other Change. 


ARTICLE 6 


COMMISSIONING AND TESTING 


Section 6.1 Commissioning Plan.  Contractor shall develop a Commissioning Plan in 


accordance with Exhibit U-1.  Not less than ninety (90) days prior to the commencement of 


commissioning of the Project, Contractor shall provide the Commissioning Plan to Owner for 


Owner’s review and approval.  Owner shall have forty-five (45) days from the date it receives the 


Commissioning Plan to review the same and provide comments thereon to Contractor.  Contractor 


shall incorporate all of Owner’s reasonable comments into the final Commissioning Plan which 


shall be approved by Owner (such approval not to be unreasonably withheld, conditioned or 


delayed).  Contractor shall perform its commissioning activities with respect to the Project in 


accordance with the final approved Commissioning Plan. 


Section 6.2 Performance Test Plans and Procedures. 


(a) Energy Capacity Test Plans.  Contractor shall develop the Energy Capacity 


Test Plan and the Power Capacity Test Plan in accordance with Exhibit U-2 (collectively, the 


“Capacity Test Plans”).  Contractor shall provide the draft of each Capacity Test Plan for Owner’s 


review and approval, as soon as reasonably practicable after the Notice to Proceed Date (but in no 


event later than forty-five (45) Business Days prior to the commencement of the first Energy 


Capacity Test or Power Capacity Test (collectively, the “Capacity Tests”), as applicable, to be 


conducted by Contractor hereunder).  Owner shall have fifteen (15) Business Days from the date 


it receives any Capacity Test Plan to review and provide comments to Contractor.  Contractor shall 


incorporate all of Owner’s reasonable comments into the final Capacity Test Plan, which shall be 


approved by Owner (such approval not to be unreasonably withheld or delayed).  In the event 


Contractor objects to any of Owner’s comments, Contractor and Owner shall use reasonable efforts 


to resolve Contractor’s objections expeditiously.  Contractor shall perform each Capacity Test in 


accordance with the final approved Capacity Test Plan. 


(b) Functional Test Plan.  Contractor shall develop the Functional Test Plan in 


accordance with Exhibit U-2.  Contractor shall provide the draft of the Functional Test Plan for 


Owner’s review and approval, as soon as reasonably practicable after the Notice to Proceed Date 


(but in no event later than forty-five (45) Business Days prior to the commencement of the first 


Functional Test to be conducted by Contractor hereunder).  Owner shall have fifteen (15) Business 


Days from the date it receives the Functional Test Plan to review and provide comments to 


Contractor.  Contractor shall incorporate all of Owner’s reasonable comments into the final 
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Functional Test Plan, which shall be approved by Owner (such approval not to be unreasonably 


withheld or delayed).  In the event Contractor objects to any of Owner’s comments, Contractor 


and Owner shall use reasonable efforts to resolve Contractor’s objections expeditiously.  


Contractor shall perform each Functional Test in accordance with the final approved Functional 


Test Plan. 


Section 6.3 Test Schedules.  Contractor and Owner shall agree on schedules for the 


Capacity Tests and the Functional Tests (collectively, the “Performance Tests”), and Contractor 


shall notify Owner of each Performance Test at least ten (10) Business Days prior to commencing 


such test.  If Owner fails to notify Contractor of its approval or disapproval of such Performance 


Test schedules within five (5) Business Days after Owner’s receipt of such schedules from 


Contractor, then Owner shall be deemed to have approved such schedules.  Contractor shall keep 


Owner continuously apprised of any changes to the schedule for any Performance Tests and shall 


give Owner at least five (5) Business Days advance notice of the re-performance of any such test. 


Section 6.4 Testing. 


(a) Commissioning Test.  Contractor shall conduct Commissioning Tests for 


the Project in accordance with Exhibit U-1 (collectively, the “Commissioning Tests”).  Contractor 


must submit a preliminary test report for each Commissioning Test within five (5) days after the 


completion thereof, which test report shall include a summary of the Commissioning Test and the 


results for such test. 


(b) Capacity Test.  Contractor shall conduct the Energy Capacity Tests and the 


Power Capacity Tests for the Project in accordance with the Energy Capacity Test Plans or Power 


Capacity Test Plans, as applicable, and Exhibit U-2.  Representatives of each of the Parties and 


Owner’s Engineer shall have the right to be present during any Energy Capacity Test or Power 


Capacity Test conducted under this Article 6.  Contractor must submit a test report for each Energy 


Capacity Test and each Power Capacity Test as provided in Exhibit U-2, which test shall include 


a summary of the Energy Capacity Test results or Power Capacity Test results, as applicable, and 


all of the raw data used to prepare such summary. 


(c) Functional Test.  Contractor shall conduct the Functional Tests for the 


Project in accordance with the Functional Test Plan and Exhibit U-2.  Representatives of each of 


the Parties and Owner’s Engineer shall have the right to be present during any Functional Test 


conducted under this Article 6.  Contractor must submit a test report for each Functional Test as 


provided in Exhibit U-2, which test shall include a summary of the Functional Test results and all 


of the raw data used to prepare such summary. 


(d) Annual Energy Capacity Test.  With respect to each year during the 


Warranty Period (i.e., the first and second years following the Project Substantial Completion 


Date), Contractor shall conduct an Energy Capacity Test for the Project in accordance with the 


Energy Capacity Test Plans and Exhibit U-2 (each, an “Annual Energy Capacity Test”).   


Representatives of each of the Parties and Owner’s Engineer shall have the right to be present 


during any Annual Energy Capacity Test conducted under this Section 6.4(d).  Contractor must 


submit a test report for each Annual Energy Capacity Test as provided in Exhibit U-2, which test 


shall include a summary of the Energy Capacity Test results and all of the raw data used to prepare 
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such summary.  Notwithstanding anything in this Agreement to the contrary, Contractor’s 


obligations under this Section 6.4(d) (and corresponding obligation to pay any Energy Capacity 


Liquidated Damages, as applicable, pursuant to Section 9.2(c)) shall in no way be limited by the 


expiration of the Warranty Period. 


Section 6.5 Non-Conforming Work.  At any time during and promptly after completion 


(whether or not successful) of a Commissioning Test or Performance Test conducted prior to 


Project Substantial Completion, Owner may advise Contractor in writing of any defect that was 


discovered during such test.  Contractor shall, at Contractor’s sole cost and expense, promptly 


correct any defect (except if such defect is identified prior to Project Substantial Completion and 


such defect is an eligible Punchlist item, in which case it shall be included on the Punchlist for 


Project Substantial Completion) and promptly provide notice to Owner that such corrective 


measures have been completed. 


ARTICLE 7 


MECHANICAL COMPLETION; PUNCHLISTS 


Section 7.1 Project Mechanical Completion.  Contractor shall achieve Project 


Mechanical Completion in accordance with the requirements of this Agreement.  The following 


are the conditions precedent for the Project to achieve Project Mechanical Completion: 


(a) all site and civil work related to the Project has been completed and the 


foundation(s) has been completed and the BESS has been placed in its final location as required 


by this Agreement;  


(b) the BESS has been installed in accordance with the manufacturer’s 


recommendations and Design Documents and drawings and the other requirements of this 


Agreement; 


(c) the BESS is capable of being electrically connected to the grid and operated 


without damage to the Project or other property and without injury to any person; 


(d) all of the electrical works necessary to achieve connection of the Project to 


the Project substation in accordance with this Agreement have been installed, insulated and 


protected as required by this Agreement; 


(e) all of the electrical works including the installation of all power cable and 


grounding necessary to energize the BESS are completed in accordance with the requirements of 


this Agreement; 


(f) all Equipment and Materials associated with such electrical works have 


been installed and checked for adjustment in accordance with the requirements of this Agreement; 


(g) such electrical works necessary to achieve connection of the BESS to the 


Interconnection Utility Interconnection Facilities (including the Project Interconnection Facilities 


but excluding the SCADA System), are immediately capable of being energized upon completion 


of the Interconnection Utility Interconnection Facilities; 
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(h) all of such electrical works have been properly constructed, installed, 


insulated and protected where required for such operation in accordance with the requirements of 


this Agreement, have been correctly adjusted, are mechanically, electrically and structurally sound 


in accordance with the requirements of this Agreement, and can be used safely in accordance with 


this Agreement, the Interconnection Agreement, Applicable Laws, Good Utility Practices and 


Prudent Industry Practices; 


(i) the fiber optic cable, if applicable, has been installed and meets the SCADA 


System and BESS Inverter manufacturer’s specifications and the other requirements of this 


Agreement; and 


(j) Contractor has delivered the Project Mechanical Completion Certificate to 


Owner pursuant to Section 7.2 certifying that all of the preceding conditions in this Section 7.1 


have been satisfied and Owner has accepted a Project Mechanical Completion Certificate pursuant 


to Section 7.3. 


Section 7.2 Certification of Project Mechanical Completion.  Upon determination by 


Contractor that it believes that it has achieved Project Mechanical Completion for the Project, 


Contractor shall deliver a Project Mechanical Completion Certificate to Owner stating the date on 


which the Work satisfied the requirements for Project Mechanical Completion.  Each Project 


Mechanical Completion Certificate shall be accompanied by appropriate supporting 


documentation evidencing the satisfaction of the provisions in Section 7.1. 


Section 7.3 Owner Acceptance of Project Mechanical Completion.  Owner shall, within 


ten (10) Business Days after receipt of the Project Mechanical Completion Certificate: 


(a) deliver its countersignature to such Project Mechanical Completion 


Certificate, or 


(b) if Owner rejects Contractor’s certificate, respond in writing giving its 


reasons for such rejection identifying the deficiencies in the requirements for the achievement of 


Project Mechanical Completion and Contractor shall take the appropriate corrective action at its 


sole cost and expense. 


(c) upon completion of such corrective action in accordance with Section 


7.3(b), Contractor shall provide to Owner a new Project Mechanical Completion Certificate for 


approval.  This process shall be repeated on an iterative basis until Owner accepts the Project 


Mechanical Completion Certificate and delivers its countersignature to such certificate.  The 


effective date of Project Mechanical Completion shall be the day after the date on which the last 


of the conditions of Section 7.1 was satisfied or, in the discretion of Owner, waived. 


(d) If Owner fails to deliver its countersignature to any Project Mechanical 


Completion Certificate within ten (10) Business Days after receipt of such certificate and does not 


respond in writing within such ten (10) Business Day period giving its reasons for rejection of 


Contractor’s Project Mechanical Completion Certificate then either such failure shall constitute an 


Owner-Caused Delay. 
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(e) In the event that Owner and Contractor are unable to agree regarding the 


existence or correction of any deficiencies identified by Owner, Contractor shall proceed with 


further Work as directed by Owner under protest, reserving the right to submit a claim under 


Section 5.3(e) for the additional Work required by Owner, and any Dispute regarding such claim 


shall be resolved in accordance with Article 19. 


Section 7.4 Punchlists.   


(a) As a part of the completion of the Work, Contractor shall provide to Owner 


a list of Punchlist Items for each portion of the Work that requires Owner approval of (a) the 


Project Mechanical Completion Certificate, and (b) the Project Substantial Completion Certificate, 


in each case, prior to achievement of Project Mechanical Completion or Project Substantial 


Completion, as applicable.  The Punchlist shall identify a Punchlist Amount associated with each 


Punchlist Item, in addition to a proposed schedule for the completion, correction or repair of such 


Punchlist Item.  If Owner, acting reasonably, determines that certain items on the Punchlist do not 


qualify as Punchlist Items and requires completion of such items prior to approval of the 


appropriate certificate, then such items shall be designated “critical items” and shall be tracked on 


such list until completed.  Owner shall be entitled to verify and, if necessary and acting reasonably, 


correct or add to, the Punchlist provided by Contractor and approve the Punchlist Amount of each 


Punchlist Item.  No later than fifteen (15) days prior to the anticipated date of Project Mechanical 


Completion or Project Substantial Completion, as applicable, Contractor shall prepare and submit 


to Owner a comprehensive list setting forth any unfinished Punchlist Items including a Punchlist 


Amount for, and Contractor’s estimated schedule for the completion of, each Punchlist Item 


thereon.  Owner shall be entitled to verify and, if necessary and acting reasonably, correct or add 


to, the list of Punchlist Items on the final Punchlist including designating any item a critical item 


as reasonably determined by Owner and approving the Punchlist Amount of each Punchlist Item 


on the final Punchlist.  Owner shall notify Contractor within ten (10) Business Days of receipt of 


the final Punchlist from Contractor of any additional items or critical items Owner adds to the final 


Punchlist.  Upon delivery of such notice to Contractor, Contractor shall complete any “critical 


items” of Work, revise the Punchlist to include any additional Punchlist Items identified by Owner, 


and resubmit the revised Punchlist to Owner for review. The foregoing process shall continue on 


an iterative basis until Owner has approved the Punchlist.  If Owner fails to notify Contractor in 


writing of its approval or modification of the final Punchlist within ten (10) Business Days after 


Owner’s receipt of such final Punchlist from Contractor, then Owner shall be deemed to have 


approved such final Punchlist.  


(b) Completion of Punchlist.  Contractor shall proceed promptly to complete 


and correct all items on the Punchlist.  Failure to include an item on the Punchlist does not alter 


Contractor’s responsibility to complete all Work in accordance with this Agreement.  Contractor 


shall complete all Punchlist Items promptly after Owner receives such Punchlist and in any event 


in accordance with the schedule set forth in such Punchlist.  On a weekly basis following the 


approval of the final Punchlist by Owner, Contractor shall revise and update the Punchlist to 


include the date(s) that items listed on such Punchlist are completed by Contractor and accepted 


by Owner (such acceptance not to be unreasonably withheld, conditioned, or delayed).  


Notwithstanding any of the foregoing, any Punchlist Item shall not be considered complete until 


Owner shall have inspected such items and acknowledged, by notation on the Punchlist, that such 


item of Work is complete.  
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ARTICLE 8 


SUBSTANTIAL COMPLETION; FINAL COMPLETION 


Section 8.1 Project Substantial Completion.  Contractor shall achieve Project 


Substantial Completion in accordance with the requirements of this Agreement.  The following 


are the conditions precedent for the Project to achieve Project Substantial Completion: 


(a) Contractor shall have achieved Project Mechanical Completion and the 


Project as a whole is capable of unattended operation in a safe manner without damage to the BESS 


or any sub-system thereof, or any other property on or off the Project Site, and without injury to 


any Person in compliance with Applicable Law, Permits, Good Utility Practices, Codes and 


Standards, the Interconnection Agreement and manufacturers’ warranties; 


(b) the SCADA System, the BESS Cell Data System and Security System are 


installed, tested, and operating in accordance with manufacturers’ requirements and the 


Interconnection Utility’s requirements and the other requirements of this Agreement; 


(c) all testing under the Interconnection Agreement required as a condition to 


the Project commencing commercial operation including testing required by SPP for delivery of 


electricity from the Project has been satisfactorily completed and, as applicable, the Project shall 


have satisfied any applicable ISO/RTO/Utility Requirements; 


(d) Contractor shall have Successfully Run the Commissioning Tests as 


provided in Exhibit U-1; 


(e) Contractor shall have Successfully Run the Functional Tests as provided in 


Exhibit U-2; 


(f) Contractor shall have Successfully Run the Energy Capacity Test as 


provided in Exhibit U-2 and the results of the Energy Capacity Test reflect either (i) the Project 


has achieved the applicable Energy Capacity Guarantee, or (ii) the Project has achieved at least 


the Energy Minimum Capacity Guarantee but not the Energy Capacity Guarantee and, in the case 


where at least the Energy Minimum Capacity Guarantee has been achieved, Contractor has paid 


Owner the applicable Energy Capacity Liquidated Damages; 


(g) Contractor shall have Successfully Run the Power Capacity Test as 


provided in Exhibit U-2 and the results of the Power Capacity Test reflect either (i) the Project has 


achieved the Power Capacity Guarantee, or (ii) the Project has achieved at least the Power 


Minimum Capacity Guarantee but not the Power Capacity Guarantee and, in the case where at 


least the Power Minimum Capacity Guarantee has been achieved, Contractor has paid Owner the 


applicable Power Capacity Liquidated Damages; 


(h) the As Built Expected Energy Performance Certification has been delivered 


to Owner as provided in Exhibit U-3 and such certification certifies that the Project has achieved 


the Expected Energy Performance Guarantee; 


(i) Contractor shall have paid all undisputed Delay Liquidated Damages (if 


any) due in accordance with the terms of this Agreement;  
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(j) the Project complies with all Applicable Laws and Codes and Standards and 


has passed all required inspections by any applicable Governmental Authority, and all Permits that 


are the obligation of Contractor have been obtained and have been delivered to Owner, each of 


which shall be valid and in full force and effect, and to the extent required by such Permits or 


Applicable Law, such permits are in the name of Owner including Permits necessary to allow the 


Project to generate electricity, and the Project has begun generating electricity which is available 


for sale; 


(k) all Work required to be performed under all Change Orders has been 


completed in accordance with the requirements thereof; 


(l) no Liens in respect of amounts paid to Contractor shall be outstanding 


against the Project or the Project Site and Contractor is in compliance with the provisions of 


Section 12.1 regarding Liens as of the time of Project Substantial Completion; 


(m) Contractor shall have delivered and Owner shall have approved, the final 


updated Punchlist with respect to all the Work as provided in Section 7.4 and all Work (including 


all services, materials and equipment comprising the Project) has been completed in accordance 


with the requirements of this Agreement other than Punchlist items set forth on such final Punchlist 


and the applicable Punchlist Holdback Amount has been approved or determined by Owner; 


(n) Owner has received all Documentation as required to be delivered by the 


Project Substantial Completion Date in accordance with the requirements in this Agreement, 


including all Operating Manuals, Job Books and As-Built Drawings in accordance with the 


requirements of Section 2.3, and Contractor has turned over all system turnover packages; 


(o) all Operational Spare Parts and special tooling for the Project have been 


delivered to the Project Site and such spare parts have been stored as provided in Section 2.1(s); 


(p) the Designated Warranty Manager has been identified and put in place by 


Contractor and all Subcontractor Warranties have been assigned to Owner or its designee in form 


and substance reasonably satisfactory to Owner; and 


(q) Contractor has delivered the Project Substantial Completion Certificate to 


Owner pursuant to Section 8.4 certifying that all of the preceding conditions in this Section 8.1 


have been satisfied and Owner has accepted such Project Substantial Completion Certificate 


pursuant to Section 8.5. 


Section 8.2 Guaranteed Substantial Completion Date. Contractor shall achieve Project 


Substantial Completion on or prior to the Guaranteed Project Substantial Completion Date. 


Section 8.3 Final Completion. Contractor shall achieve Final Completion on or prior to 


the Guaranteed Final Completion Date.  The following are the conditions precedent for the Project 


to achieve Final Completion: 


(a) Contractor shall have achieved Project Substantial Completion and all 


conditions thereof continue to be satisfied, and the Project Site roads have been continuously 
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maintained and are in accordance with their respective specifications and requirements up until 


and at the time of Final Completion; 


(b) all Punchlist items have been completed or, pursuant to Section 3.3(f)(iii),  


Owner has withheld the remaining Punchlist Holdback Amount to complete any items on the final 


Punchlist not completed by Contractor in accordance with the terms hereof; 


(c) Owner shall have received all Documentation in relation to the Project as in 


accordance with the requirements of this Agreement including two sets of the final As-Built 


Drawings as set forth in Section 2.3(c) and the other documents and information required by the 


Interconnection Agreement in accordance with the requirements thereof; 


(d) Contractor is in compliance with the provisions of Section 2.13 regarding 


Project Site clean-up; 


(e) Contractor has restored or repaired, as required by this Agreement or 


Applicable Law, all property of Landowners that has been physically impacted by performance of 


the Work; 


(f) no Liens shall be outstanding against the Project or the Project Site and 


Owner shall have received all required lien waivers and releases under and Contractor is in 


compliance with the provisions of Section 3.6 and Section 12.1 regarding Liens; 


(g) Contractor has paid all undisputed Delay Liquidated Damages and Energy 


and Capacity Liquidated Damages, if any (provided that Owner shall not be required to release the 


payment due at Final Completion unless and until final resolution and payment of all Delay 


Liquidated Damages, and Energy and Capacity Liquidated Damages that are owed, if any); 


(h) the Project has demonstrated compliance with all remaining functional, 


capability and performance tests that were not a requirement of Project Substantial Completion; 


(i) all other items necessary to complete the Work have been completed; and 


(j) Contractor has delivered the Final Completion Certificate to Owner 


pursuant to Section 8.4 certifying that all of the preceding conditions in this Section 8.3 have been 


satisfied and Owner has accepted such Final Completion Certificate pursuant to Section 8.5. 


Section 8.4 Certification of Project Substantial Completion and Final Completion. 


(a) Certification of Project Substantial Completion. Following a determination 


by Contractor that it believes that it has achieved Project Substantial Completion Contractor shall 


deliver a Project Substantial Completion Certificate to Owner stating the date on which Project 


Substantial Completion satisfied the requirements for Project Substantial Completion.  The Project 


Substantial Completion Certificate shall be accompanied by appropriate supporting documentation 


evidencing the satisfaction of the provisions in Section 8.1. 


(b) Certification of Final Completion. Following a determination by Contractor 


that it believes that it has achieved Final Completion, Contractor shall deliver a Final Completion 
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Certificate to Owner stating the date on which Final Completion satisfied the requirements for 


Final Completion.  The Final Completion Certificate shall be accompanied by appropriate 


supporting documentation evidencing the satisfaction of the provisions in Section 8.3. 


Section 8.5 Owner’s Acceptance.  Owner shall, within ten (10) Business Days after 


receipt of the Project Substantial Completion Certificate and within fifteen (15) Business Days 


after receipt of the Final Completion Certificate of Final Completion, deliver its countersignature 


to the Project Substantial Completion Certificate or the Final Completion Certificate, as applicable, 


or if Owner rejects Contractor’s certificate, respond in writing giving its reasons for such rejection 


identifying the deficiencies in the requirements for the achievement of Project Substantial 


Completion or Final Completion, as applicable, and Contractor shall take the appropriate 


corrective action at is sole cost and expense.  Upon completion of such corrective action, 


Contractor shall provide to Owner a new Project Substantial Completion Certificate or Final 


Completion Certificate, as applicable, for approval.  This process shall be repeated on an iterative 


basis until Owner accepts the Project Substantial Completion Certificate and the Final Completion 


Certificate, as applicable, and delivers its countersignature to such certificate.  The “Project 


Substantial Completion Date” shall be the day after the date on which the last of the conditions of 


Section 8.1 was satisfied or, in the discretion of Owner, waived.  If Owner fails to deliver its 


countersignature to the Project Substantial Completion Certificate within ten (10) Business Days 


after receipt of such certificate and does not respond in writing within such ten (10) Business Day 


period giving its reasons for rejection of Contractor’s Project Substantial Completion Certificate, 


then either such failure shall constitute an Owner-Caused Delay.  The “Final Completion Date” 


shall be the day after the date on which the last of the conditions of Section 8.3 was satisfied or, in 


the discretion of Owner, waived.  If Owner fails to deliver its countersignature to the Final 


Completion Certificate within fifteen (15) Business Days after receipt of such certificate and does 


not respond in writing within such fifteen (15) Business Day period giving its reasons for rejection 


of Contractor’s Final Completion Certificate, then either such failure shall constitute an Owner -


Caused Delay.  In the event that Owner and Contractor are unable to agree regarding the existence 


or correction of any deficiencies identified by Owner, Contractor shall proceed with further Work 


as directed by Owner under protest, reserving the right to submit a claim under Section 5.3(c) for 


the additional Work required by Owner, and any Dispute regarding such claim shall be resolved 


in accordance with Article 19. 


ARTICLE 9 


DELAY LIQUIDATED DAMAGES; ENERGY PERFORMANCE LIQUIDATED 


DAMAGES 


Section 9.1 Delay Liquidated Damages.8 


(a) In the event that Contractor has not achieved Project Substantial 


Completion on or before the Guaranteed Project Substantial Completion Date, then Contractor 


shall pay to Owner, for each day until Project Substantial Completion has been achieved, as 


liquidated damages (“Delay Liquidated Damages”), the amount of [[•] Dollars ($[•])] per day.   


 
8 Note to Draft: Additional liquidated damages may be required based on the selected project technology and project 


schedule (e.g., tied to major equipment delivery dates or other Project Completion Milestones). 
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(b) Owner shall provide a written notice (a “Late Completion Notice”) to 


Contractor from time to time, but not more than one time per month, of any Delay Liquidated 


Damages due as of the date of such Late Completion Notice.  Within thirty (30) days following 


the receipt of any Late Completion Notice, Contractor shall pay the Delay Liquidated Damages 


set forth therein; provided, however, that Owner may, in its sole discretion, offset any Delay 


Liquidated Damages against any amounts owed by Owner to Contractor.  If Contractor disputes 


Owner’s claim for Delay Liquidated Damages, Contractor shall pay Owner for any such Delay 


Liquidated Damages not in dispute and the Dispute shall be resolved pursuant to Article 19. 


Section 9.2 Capacity and Energy Liquidated Damages.   


(a) If, based on the results of the most recent Energy Capacity Test that has 


been Successfully Run prior to Project Substantial Completion, the Project has satisfied the 


applicable Energy Minimum Capacity Guarantee, but has not satisfied the Energy Capacity 


Guarantee, as calculated in accordance with Exhibit U-2, then, subject to the ability to rerun such 


Energy Capacity Test any time or times for sixty (60) days thereafter (provided that Delay 


Liquidated Damages shall accrue during such period to the extent applicable), Contractor shall pay 


to Owner as liquidated damages, an amount equal to the applicable Energy Capacity Liquidated 


Damages.  Any Energy Capacity Liquidated Damages Contractor is obligated to pay to Owner 


under this Section 9.2(a) shall be subject to the limitations set forth in Section 10.1, and shall be 


due and payable as a condition to Project Substantial Completion. 


(b) If, based on the results of the most recent Power Capacity Test that has been 


Successfully Run prior to Project Substantial Completion, the Project has satisfied the Power 


Minimum Capacity Guarantee, but has not satisfied the Power Capacity Guarantee, as calculated 


in accordance with Exhibit U-2, then, subject to the ability to rerun such Power Capacity Test any 


time or times for sixty (60) days thereafter (provided that Delay Liquidated Damages shall accrue 


during such period to the extent applicable), Contractor shall pay to Owner as liquidated damages, 


an amount equal to the Power Capacity Liquidated Damages.  Any Power Capacity Liquidated 


Damages Contractor is obligated to pay to Owner under this Section 9.2(b) shall be subject to the 


limitations set forth in Section 10.1, and shall be due and payable as a condition to Project 


Substantial Completion. 


(c) If, based on the results of any Annual Energy Capacity Test that has been 


Successfully Run pursuant to Section 6.4(d), the Project has satisfied the Energy Minimum 


Capacity Guarantee, but has not satisfied the applicable Energy Capacity Guarantee, as calculated 


in accordance with Exhibit U-2, then Contractor shall pay to Owner as liquidated damages, an 


amount equal to the applicable Energy Capacity Liquidated Damages in respect of such Annual 


Energy Capacity Test.  Any Energy Capacity Liquidated Damages Contractor is obligated to pay 


to Owner under this Section 9.2(c) shall be subject to the limitations set forth in Section 10.1, and 


shall be due and payable within thirty (30) days of the Successful Run of the applicable Annual 


Energy Capacity Test. 


Section 9.3 Liquidated Damages not Penalty.  The Parties acknowledge and agree that 


because of the unique nature of the Project and the unavailability of a substitute facility, it is 


difficult or impossible to determine with precision the amount of damages that would or might be 


incurred by Owner as a result of Contractor’s failure to achieve (i) Project Substantial Completion 
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by the Guaranteed Project Substantial Completion Date, (ii) the Energy Capacity Guarantee, or 


(iii) the Power Capacity Guarantee.  It is understood and agreed by the Parties that (1) Owner shall 


be damaged by the failure of Contractor to meet such obligations, (2) it would be impracticable or 


extremely difficult to fix the actual damages resulting therefrom, (3) any sums which would be 


payable under this Article 9 are in the nature of liquidated damages and not a penalty, and are fair 


and reasonable under the circumstances and (4) each payment of any Delay Liquidated Damages 


or Energy and Capacity Liquidated Damages represents a reasonable estimate of fair compensation 


for the losses that may reasonably be anticipated from such failure, and shall, without duplication, 


be the sole and exclusive measure of damages with respect to any such failure by Contractor (but 


without limitation of Contractor’s obligation to achieve Project Substantial Completion, the 


Energy Capacity Guarantee, the Power Capacity Guarantee, or to otherwise complete the Work in 


accordance with the Project Schedule or of Owner’s termination rights in Article 15).   


ARTICLE 10 


LIMITATION OF LIABILITY 


Section 10.1 Limitation of Liability. 


(a) Subject to Sections 10.1(b) and (c), Contractor’s aggregate liability for 


claims by Owner arising under this Agreement, including during all Warranty Periods, shall not 


exceed one hundred percent (100%) of the Aggregate Consideration. 


(b) The limits of liability set forth in Section 10.1(a) shall not apply to any 


liability arising out of Contractor’s gross negligence, fraud or willful misconduct, to losses covered 


by insurance (including required payments of deductibles) or to any liability of Contractor pursuant 


to Section 3.6(c), Section 12.1, Section 13.1(b), Article 16 or Article 18. 


(c) Contractor’s maximum aggregate liability for Delay Liquidated Damages 


and Performance Liquidated Damages under this Agreement will in no event exceed fifty percent 


(50%) of the Aggregate Consideration; provided, however, that (i) Delay Liquidated Damages 


shall not exceed thirty percent (30%) of the Aggregate Consideration, and (ii) Performance 


Liquidated Damages shall not exceed thirty percent (30%) of the Aggregate Consideration. 


(d) Each Party agrees to use reasonable efforts to mitigate its damages for 


which the other Party is liable hereunder. 


Section 10.2 Limitation on Consequential Damages.  Except (a) for liquidated damages 


as expressly set forth in this Agreement, (b) for any breach by either Party of its obligations under 


Article 18 resulting in consequential damages, (c) to the extent damages (or other amounts) 


claimed by third parties (other than Owner Indemnitees or Contractor Indemnitees) for which 


Contractor or Owner have a duty to indemnify hereunder as expressly provided in Article 16 are 


shown to be consequential in nature, (d) damages attributable to a Party’s fraud or willful 


misconduct, in no event shall Owner or Contractor or their respective successors, assigns, 


shareholders, partners, directors, officers, managers, agents or employees be liable hereunder for 


any special, exemplary, indirect or consequential losses or damages, including loss of use, lost 


production, cost of capital, loss of goodwill, lost revenues or loss of contracts, even if such Party 


has been advised of the possibility of such damages, and each Party hereby releases the other and 
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their respective successors, assigns, shareholders, partners, directors, officers, managers, agents or 


employees from any such liability.  


ARTICLE 11 


FORCE MAJEURE; EXCUSABLE EVENT 


Section 11.1 Excused Performance.  If Owner or Contractor is rendered wholly or 


partially unable to perform its obligations (other than any payment obligations) under this 


Agreement because of the occurrence of a Force Majeure Event or in the case of Contractor only, 


an Excusable Event, that Party shall be excused from whatever obligations are affected by the 


Force Majeure Event or Excusable Event to the extent so affected, provided that: 


(a) the affected Party gives the other Party prompt oral notification, followed 


by written notice, describing the particulars of the Force Majeure Event or Excusable Event known 


to such affected Party, including an estimation of its expected duration and probable impact on the 


performance of such Party’s obligations hereunder; 


(b) the notice described in clause (a) above shall be given promptly after the 


occurrence of the Force Majeure Event or Excusable Event and in no event shall the written notice 


be given more than five (5) days after the affected Party becomes aware of such occurrence; and 


if the affected Party fails to provide the other Party the written notice described in the foregoing 


clause (a) within such prescribed time period, any Project Schedule relief that such affected Party 


may be entitled to pursuant to a Change Order had such notice been timely provided shall be 


reduced on a day-for-day basis by the number of days such notice was late; 


(c) the suspension of performance shall be of no greater scope and of no longer 


duration than is reasonably required by the Force Majeure Event or Excusable Event; 


(d) the affected Party shall use all commercially reasonable efforts to mitigate 


or limit damages to the other Party as a result of the Force Majeure Event or Excusable Event by 


promptly taking appropriate and sufficient corrective action, to correct or cure the event excusing 


performance, including taking all commercially reasonable action to meet the Project Schedule, 


and shall continue to perform its obligations hereunder to the extent that performance is not 


excused; 


(e) the affected Party shall continue to furnish timely, regular reports during the 


continuation of the Force Majeure Event or Excusable Event; 


(f) when the affected Party is able to resume performance of the affected 


obligations under this Agreement, that Party shall give the other Party written notice to that effect 


and the affected Party promptly shall resume performance of the affected obligations under this 


Agreement; and 


(g) any such Force Majeure Event or Excusable Event shall only excuse 


performance of the affected obligation to the extent and so long as such condition exists or directly 


impacts the critical path of the Project Schedule. 
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Section 11.2 Mitigation.  The Party affected by the occurrence of a Force Majeure Event, 


or any matter constituting a Change hereunder, shall exercise all commercially reasonable efforts 


to eliminate, reduce, mitigate or limit the effects of such Force Majeure Event or Change.  In the 


case of a Force Majeure Event, the Party affected by the occurrence of a Force Majeure Event shall 


continue to perform any portion of the Work not affected by such Force Majeure Event and upon 


termination of such Force Majeure Event shall continue and complete the Work in accordance with 


the provisions of this Agreement. 


Section 11.3 No Adjustment Without Change Order.  No adjustment shall be made to the 


Contract Price, the Project Schedule or any Project Completion Milestones on account of any Force 


Majeure Event except by means of a Change Order issued in accordance with the provisions of 


Article 5 or if the Parties cannot agree on the terms of the Change Order, pursuant to a dispute 


resolution outcome pursuant to Article 19. 


Section 11.4 Burden of Proof.  The burden of proof as to whether (a) a Force Majeure 


Event or Excusable Event has occurred, (b) such event excuses a Party from performance under 


Section 11.1 and (c) such event entitles a Party to an equitable adjustment to the Project Schedule 


or the Contract Price under Section 11.1, in each case shall be upon the Party claiming such Force 


Majeure Event or Excusable Event. 


ARTICLE 12 


WARRANTIES 


Section 12.1 No Liens.  Contractor warrants that good, exclusive and marketable title to 


Owner, as to all portions of the Work and the Project (including the Equipment and Materials) 


shall pass to Owner as provided in Section 13.1(a), and that no services or Equipment and Materials 


will have been acquired by Contractor or any Subcontractor or Supplier subject to an agreement 


under which a Lien is retained by the seller or otherwise imposed by Contractor or such other 


Subcontractor or Supplier that would survive payment to Contractor (or, if applicable, by 


Contractor to such other Subcontractor or Supplier).  In addition, Contractor warrants that, upon 


receipt by Contractor of payments as provided in this Agreement (or, if later, by Contractor to any 


applicable Subcontractor or Supplier who may otherwise have a lien subject to such payment), 


Contractor shall render the applicable portions of the Project to which such payments apply, other 


property of Owner and the Project Site free and clear of any and all Liens other than Liens created 


by Owner.  The warranty provided in this Section 12.1 shall not be subject to any limitation of 


liability otherwise provided to Contractor under this Agreement, including the limitations of 


liability set forth in Article 10.  Passage of title shall not affect risk of loss, which shall be governed 


by Article 13. 


Section 12.2 Subcontractor and Supplier Warranties. 


(a) Contractor will procure from each Subcontractor and Supplier providing 


Equipment and Materials for the Project and other physical items comprising the Balance of 


System (collectively, “Physical Items”) or services other than services covered by the Contractor 


Warranties being provided directly by Contractor (which are addressed in Section 12.3) warranties 


that provide that, for the duration of the Warranty Period, (a) with respect to Physical Items, such 


Physical Items will be: (i) new, unused and undamaged (when installed), and of quality specified 
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in the Scope of Work and where not so specified be of good quality and good condition, (ii) free 


from Defects in design, workmanship and materials and (iii) provided in accordance with (A) all 


Applicable Laws as in effect on the Project Substantial Completion Date  and (B) all applicable 


Codes and Standards as such Codes and Standards exist on the Project Substantial Completion 


Date, and (b) with respect to services, such services will be performed: (i) in a prudent and 


workmanlike manner, consistent with Prudent Industry Practices, (ii) in accordance with (A) the 


plans and specifications and accompanying data set forth in the Scope of Work and the Design 


Documents, (B) all Applicable Laws as in effect on the Project Substantial Completion Date and 


(C) all applicable Codes and Standards as such Codes and Standards exist on the Project 


Substantial Completion Date and (iii) so that Physical Items are delivered, handled, stored 


(whether on-Project Site or off-Project Site) and installed in accordance with all manufacturer’s 


instructions and in a manner that does not void or impair manufacturer warranties (collectively, 


“Subcontractor Warranties”). Contractor will obtain and maintain all such Subcontractor 


Warranties in full force and effect through assignment of such Subcontractor Warranties to Owner 


pursuant to Section 12.2(c) and such Subcontractor Warranties will run for the benefit of and be 


enforceable by Owner against the applicable Subcontractor or Supplier providing such 


Subcontractor Warranty during the applicable warranty period under such Subcontracts, and 


Contractor will include language to such effect in each Subcontract. 


(b) Without limiting Section 12.2(a), Contractor shall obtain minimum 


warranties from the Primary Subcontractors and Suppliers supplying BESS Cells and BESS 


Inverters, as part of the Work that include with respect to the Project a warranty period of not less 


than [•] ([•]) years warranting against defects in manufacture, materials and workmanship (the 


“Primary Equipment and Materials Warranties”).  Attached hereto at Exhibit D are copies of the 


minimum Primary Equipment and Materials Warranty terms required to be obtained by Contractor 


under the Primary Subcontracts.  Contractor shall supplement Exhibit D by delivery to Owner of 


copies of the actual Primary Equipment and Materials Warranties provisions set forth in each 


applicable Primary Subcontract that Contractor obtains after the Effective Date, which, in any 


event, shall be no less favorable than the Primary Equipment and Materials Warranties set forth in 


Exhibit D as of the Effective Date. 


(c) No later than and as a condition to Project Substantial Completion, 


Contractor shall assign to Owner or its designee its rights under any and all Subcontractor 


Warranties (and associated provisions of the applicable Primary Subcontracts necessary to enjoy 


and enforce the rights and remedies of the warranties assigned) pursuant to an assignment 


agreement in form and substance reasonable satisfactory to Owner. Contractor will secure such 


assignment from each Subcontractor and Supplier, and Contractor will deliver to Owner copies of 


all Subcontracts providing for warranties enforceable by Owner. Neither Contractor nor anyone 


directly or indirectly employed by it, nor anyone for whose acts Contractor may be liable, shall 


(including any Subcontractor or Supplier) take any action which could release, void, impair or 


waive any Subcontractor Warranties. To the extent that any Subcontractor Warranty would be 


voided, impaired or diminished by reason of Contractor’s negligence or other default under this 


Agreement, Contractor shall be responsible for correcting such negligence or other fault and shall 


in any event be responsible for correcting any Defects in Equipment and Materials or services that 


would have been covered under such Subcontractor Warranty pursuant to Contractor’s warranty 


obligations set forth in this Article 12.  
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(d) If Owner discovers that the Work, the Project or any part thereof fails to 


meet the Subcontractor Warranties or any of the Contractor Warranties during the Warranty 


Period, Owner will promptly notify the Designated Warranty Manager of such failure in writing 


and make available access to that portion of the Project as necessary for correction of the Defect 


or failure as soon as reasonably practicable.  Contractor shall thereupon as promptly as practicably 


possible but at such time as reasonably directed by Owner, at Contractor’s sole expense, correct, 


repair, modify, or replace those Defects or failures and any damage to the Work or the Project that 


arises from any such Defect or failure or otherwise cure such deviation, breach or failure, including 


repair, disassembly, removal, transportation, reassembly or re-performance of any affected portion 


of the Work and the Project so that such item of Work or the Project, as applicable, satisfies the 


Contractor Warranties.  Without limiting the foregoing provisions of this Section 12.2(d), 


Contractor shall upon receipt of a Subcontractor Warranty claim, as promptly as practicably 


possible but at such time as reasonably directed by Owner, at Contractor’s sole expense, provide 


and perform all labor and work associated with the removal and reinstallation of any Equipment 


and Materials that fails to comply with any of the Subcontractor Warranties including disassembly 


and reassembly or re-performance of any affected portion of the Work and the Project; provided 


that, for the sake of clarity, the foregoing shall not limit Contractor’s responsibility for any breach 


or failure of any Contractor Warranties and Owner’s remedies in respect of any such breach or 


failure.  Notwithstanding the foregoing, if any portion of the Work of the Project fails to meet the 


Subcontractor Warranties, Owner may, at its election, notify such Subcontractor directly.  


(e) In the event that Contractor fails to promptly undertake and prosecute all 


reasonable actions to correct a Defect, then Owner, after providing five (5) Business Days’ notice 


to the Designated Warranty Manager, may correct such Defect so that the defective Work or 


component complies with the requirements of this Agreement, and Contractor shall be liable for 


all direct costs, charges, and expenses reasonably incurred by Owner in connection with such repair 


or replacement and shall forthwith pay to Owner an amount equal to such costs, charges, and 


expenses upon receipt of invoices with supporting documentation certified by Owner.  For the 


purposes of this Section 12.2(e) “promptly” means a maximum of three (3) Business Days after 


notice of the Defect is provided to the Designated Warranty Manager, provided that, if such Defect 


is not preventing operation of all or a portion of the Project and the correction of such Defect 


cannot be completed within three (3) Business Days, “promptly” means such longer time (not to 


exceed forty-five (45) additional days) as is necessary provided that Contractor continues to 


diligently execute the Warranty work. 


Section 12.3 Contractor’s Warranties. 


(a) In addition to Contractor’s obligation to secure in its Subcontracts, for the 


benefit of Owner, the Subcontractor Warranties, Contractor warrants directly to Owner that all 


Work (including design, installation and engineering services) provided by Contractor or the 


Subcontractors or Suppliers in connection with the Work will be (a) performed in a professional 


and prudent manner, with the degree of skill and care that is exercised by nationally recognized 


firms in the same field under the same or similar circumstances, (b) performed in accordance with 


(i) the plans and specifications and accompanying data set forth in the Scope of Work, (ii) all 


Applicable Laws as in effect on the Project Substantial Completion Date, (iii) all applicable Codes 


and Standards as such Codes and Standards exist on the Project Substantial Completion Date, and 
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(iv) Good Utility Practice, Prudent Industry Practices, Applicable Laws, the Permits and other 


applicable provisions of this Agreement, and (c) free from any Defects (the “Work Warranty”).  


(b) Contractor further warrants and guarantees to Owner that all Equipment and 


Materials and other items furnished by Contractor and any Subcontractors or Suppliers hereunder: 


(i) shall be new and of utility industry grade when delivered and accepted at the Project Site; (ii) 


shall be free from any charge, lien, security interest or other encumbrance; and (iii) shall be free 


from Defects (the “Materials Warranty” and together with the Work Warranty, the “Contractor 


Warranties”). 


(c) If during the Warranty Period any portion of the Work or the Project fails 


to comply with the requirements of this Agreement due to a failure by Contractor or of the Work 


or the Project to comply with the Contractor Warranties, Contractor shall cause such Defect or 


failure to be corrected at no additional cost to Owner as provided in Section 12.2(d).  Any Work 


re-performed, repaired or replaced in satisfaction of Contractor’s warranty obligations will 


automatically be re-warranted (and the Warranty Period extended as applicable) by Contractor in 


conformance with the same Contractor Warranties as set forth in this Section 12.3, and Contractor 


will have the same obligations in relation thereto, for a period of two (2) years from the date such 


re-performance, rework, repair or replacement is completed. 


(d) If, during the Warranty Period, there is a failure of an applicable item of 


Equipment and Materials occurring two (2) or more times within a twelve (12) month period, and 


such failure could reasonably be expected to result from the same cause, then Owner shall provide 


notice to the Designated Warranty Manager of such failure or, if Contractor becomes aware of any 


such occurrence, Contractor shall provide written notice of the same to Owner.  Contractor, or the 


Designated Warranty Manager on Contractor’s behalf, shall consult with the applicable 


manufacturer(s) to do a root cause analysis and to determine what changes, repairs or replacements 


to such item of Equipment and Materials are necessary to correct such failure and to avoid further 


failures of all such Equipment and Materials which may not have yet experienced such failures.  


Contractor shall consult with Owner and seek Owner’s approval to make such necessary changes, 


repairs or replacements to all the Equipment and Materials installed at the Project Site (whether or 


not such Equipment and Materials have experienced such failures) all at its own cost and expense.  


Without limiting the above, in each case during the Warranty Period, Contractor shall repeat such 


process on an iterative basis until such failure and the underlying cause thereof is corrected to 


Owner’s reasonable satisfaction. 


Section 12.4 Designated Warranty Manager.  No later than thirty (30) days prior to (and 


as a condition to) Project Substantial Completion, Contractor shall designate a warranty manager 


(the “Designated Warranty Manager”) to manage any warranty claims Owner has during the 


Warranty Period.  The Designated Warranty Manager shall constitute Key Personnel hereunder 


and shall be subject to the requirements of Section 2.7. The Designated Warranty Manager shall 


prosecute all warranty claims on Owner’s behalf, including those on account of the Subcontractor 


Warranties, unless Owner, in its sole discretion and upon written notice to the Designated 


Warranty Manager, elects to prosecute such claims on its own behalf.  The Designated Warranty 


Manager shall cooperate with Owner and shall keep Owner informed on a regular basis regarding 


the status and resolution of all warranty claims, maintain a warranty claim log with respect to all 


warranty claims filed which shall include the status of all such claims, participate in regular 
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meetings with Owner on account of any such warranty claims and diligently prosecute all warranty 


claims on Owner’s behalf.   


ARTICLE 13 


TITLE AND RISK OF LOSS 


Section 13.1 Passage of Title; License. 


(a) Contractor shall transfer title to the Equipment and Materials and other 


items or Work that become part of the Project to Owner, or as otherwise directed by Owner, upon 


the earlier of (i) payment for such Equipment and Materials or Work or other items or (ii) 


incorporation of such Equipment and Materials or other items of Work, as the case may be, into 


the Project; provided, however, that any such Equipment and Materials or other items of Work 


title to which passes pursuant to subsection (ii) of this Section 13.1(a) that have been acquired by 


Contractor or any Subcontractor or Supplier subject to an agreement under which a Lien is retained 


by the seller or otherwise imposed by Contractor or such other Subcontractor or Supplier shall 


remain subject to such Lien until the payment by Owner to Contractor for such Equipment and 


Materials or other items of Work (or, if applicable, by Contractor to such other Subcontractor or 


Supplier).  


(b) Contractor hereby grants to Owner and its respective successors and assigns 


a fully paid-up and royalty-free, permanent and perpetual, irrevocable, nonexclusive, worldwide 


right and license in, to and under all Intellectual Property Rights of Contractor, effective with 


respect to each portion of the Work as of the completion of such Work, which are incorporated in 


or cover all or any part of the Work or that are embodied in any items or materials being provided 


by Contractor to enable use of the Work to use and exploit the Work, all Documentation and all 


such items and materials provided by Contractor in connection with the completion, design, 


construction, installation, operation, maintenance, repair, replacement, expansion, modification, 


reconstruction or alteration of the Project (the “Purpose”) or any portion, subsystem or component 


thereof, including any Equipment and Materials, such use and exploitation, including the right to 


reproduce and distribute such Documentation and such items and materials provided by Contractor 


(and derivatives of the foregoing) for the Purpose, subject to the confidentiality provisions of 


Section 18.1. 


(c) The grant of licenses in Section 13.1(b) and this Section 13.1(c) shall be 


assignable to other Persons solely pursuant to all terms and conditions controlling such assignment 


in Section 20.6.  Contractor shall, prior to directing any Subcontractor or Supplier to produce any 


design or engineering work in connection with the Project, obtain a valid license of any such 


Intellectual Property Rights from such Subcontractor or Supplier in terms substantially similar to 


those that obligate Contractor to Owner as expressed in Section 13.1(b). 


(d) Subject to Section 13.1(b) and the confidentiality provisions of Section 


18.1, the Documentation accumulated or developed in respect of the Balance of System, the BESS 


or the Project, and transferred by Contractor, its employees or any Subcontractor or Supplier and 


delivered to Owner, shall become the property of Owner upon delivery without any further 


consideration to be provided therefor. 
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(e) To the extent Contractor purchases or provides any software for the Project, 


which software is necessary for the continued operation of the Project after Project Substantial 


Completion, at or prior to Project Substantial Completion, the license to such software (if such 


software was not obtained by Contractor in the name of Owner) shall be validly assigned to Owner 


(it being agreed that Contractor shall be responsible for obtaining the consent to such assignment 


from the applicable Subcontractor or Supplier, if required).  Owner shall not be obligated to pay 


any fees or expenses associated with such software licenses. 


Section 13.2 Risk of Loss Prior To Project Substantial Completion.  Notwithstanding the 


earlier passage of title to Owner, prior to the achievement of Project Substantial Completion, 


Contractor shall have care, custody and control of the Work related to the Project and, without 


limitation of its right to make claims for relief pursuant to Article 5, shall bear the risk of loss 


related thereto and shall have full responsibility for the cost of replacing or repairing any damage 


to the Project or related Work (including Equipment and Materials) that are lost, damaged or stolen 


before the date that the Work has achieved Project Substantial Completion without any adjustment 


to the Contract Price.  In addition, prior to Project Substantial Completion, Contractor shall have 


care, custody and control and risk of loss of the Work for all warranty work that arises, including 


repair, disassembly, removal, transportation, reassembly or re-performance of any affected portion 


of the Work.  


Section 13.3 Risk of Loss After Project Substantial Completion.  Upon Project 


Substantial Completion, Owner shall assume care, custody and control of, and risk of loss for, the 


Project, the Work, and any systems, sub-systems and items of the Project; unless the loss or 


damage to the Project (i) is caused by Contractor, a Subcontractor, Supplier or a Person over whom 


Contractor has control or any Affiliate of Contractor following Project Substantial Completion, or 


(ii) is otherwise covered under the Contractor Warranties or other breach of the Contractor 


Warranties, in which case, such loss or damage shall be made good by Contractor at its own cost 


and Contractor shall proceed with the execution and completion of the Work and making good any 


such loss or damage in accordance with this Agreement. 


Section 13.4 Contractor Tools.  Title and risk of loss or damage to the equipment, tools 


and Construction Aids of Contractor, all Subcontractors, Suppliers and their respective employees 


and agents shall at all times remain with those Persons, and Owner shall have no responsibility for 


such equipment, tools or Construction Aids. 


ARTICLE 14 


INSURANCE 


Section 14.1 Contractor Insurance.  From and after the Notice to Proceed Date, 


Contractor shall procure and maintain in full force and effect, or cause to be procured and 


maintained in full force and effect, the minimum levels of insurance set forth in Exhibit K with 


one or more duly licensed insurance carrier(s) as provided in Exhibit K (such insurance hereinafter 


referred to as “Contractor Insurance”).   All insurance coverage shall be in accordance with the 


terms in Exhibit K and shall be maintained with insurance carriers that maintain a Best’s rating of 


at least “A-“ or such other carriers that are otherwise acceptable to Owner, and are permitted to do 


business in the United States and, to the extent required by Applicable Law, authorized to do 


business in the State of Oklahoma.  Contractor shall be responsible for the payment of all 
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deductible amounts with respect to the Contractor Insurance.  The policies of liability insurance to 


be maintained as part of Contractor Insurance shall be written or endorsed to include the following: 


(a) specify Owner and Landowners designated by Owner, each of their 


subsidiaries and Affiliates, co-venturers, and their directors, officers, members, managers, as well 


as their respective employees and/or agents as additional insureds, except with respect to any 


workers compensation’ and professional liability insurance, if applicable.  This additional insured 


status shall apply regardless of the enforceability of the indemnity provisions in this Agreement; 


(b) with respect to any additional insured, provide that action or inaction of 


Contractor, any Subcontractor or Supplier or any other third party shall not invalidate the interests 


of any additional insured in the insurance, and will insure each such insured regardless of any 


breach or violation of any warranty, declaration or condition contained in such insurance by the 


primary named insured wherever coverage will apply; 


(c) contain a severability of interests or cross-liability endorsement providing 


that inasmuch as the policies are written to cover more than one insured, all terms and conditions, 


insuring agreements and endorsements, with the exception of limits of liability, shall operate in 


the same manner as if there were a separate policy covering each insured; 


(d) provide that, in the event of any loss payment under such policy, the insurer 


shall waive any rights of subrogation against Owner, Landowners, and each of their subsidiaries 


and Affiliates, co-venturers, or their directors, officers, members, managers, as well as their 


respective employees and/or agents, and shall waive any setoff or counterclaim or any other 


deduction whether by attachment or otherwise as applicable to any of these parties; 


(e) provide that the insurance is primary and not excess to or with right of 


contribution from any other insurance or self-insurance maintained by or which might otherwise 


be available to the Parties; 


(f) provide that Owner shall have the right, but not any obligation, to pay 


premiums if Contractor shall fail to do so; and 


(g) with respect to coverage for completed operations under the general liability 


insurance, be in place throughout the performance of the Work and for five (5) years after Final 


Completion. 


Section 14.2 Certificates.  On or prior to the Notice to Proceed Date, Contractor shall 


furnish to Owner certificates of insurance (in all cases, including relevant endorsements) from each 


insurance carrier showing that the insurance required pursuant Exhibit K is in full force and effect 


and the amount of the carrier’s liability thereunder.  Certificates of insurance submitted under this 


Section 14.2 shall be in form and content reasonably acceptable to Owner.  The failure by 


Contractor to provide Owner with certificates of insurance, or Owner to insist upon certificates of 


insurance, shall not be deemed a waiver of any rights of Owner under this Agreement. Contractor 


shall also deliver to Owner certificates of each renewal of such insurance promptly after receipt. 


Section 14.3 Notice of Cancellation.  All policies of insurance to be secured and 


maintained by Contractor hereunder shall provide, by endorsement, that each Party and any 
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additional insured shall be provided (a) thirty (30) days’ prior written notice of any cancellations 


or material policy changes that would result in non-compliance with this Article 14, and that no 


such cancellation or change shall be effective without such notice, and (b) copies of any notices 


under such policies of any default or other act or omission by the applicable insured party that 


might invalidate, render unenforceable or result in a lapse of such policy in whole or in part. 


Section 14.4 Failure to Pay.  The insolvency, bankruptcy or failure of any insurance 


company carrying insurance of Contractor, or the failure of any insurance company to pay claims 


accruing, shall not affect, negate or waive any of the provisions of this Agreement. 


Section 14.5 Nonwaiver.  The insurance coverages required of Contractor set forth in 


Exhibit K shall in no way affect, nor are they intended as a limitation of, Contractor’s liability in 


respect to its performance of the Work and or its other obligations under this Agreement. 


ARTICLE 15 


DEFAULT AND TERMINATION 


Section 15.1 Contractor Defaults.  The occurrence of any one or more of the following 


events shall constitute an event of default by Contractor hereunder (a “Contractor Event of 


Default”):  


(a) Any representation or warranty of Contractor proves to be false or 


misleading when made unless (i) the fact, circumstance or condition that is the subject of such 


representation or warranty is made true within twenty (20) days after Owner has given notice 


thereof to Contractor; provided, however, that if the fact, circumstance or condition that is the 


subject of such representation or warranty can be corrected but not within such twenty (20) day 


period and if Contractor within such twenty (20) day period commences, and thereafter diligently 


proceeds, to correct the fact, circumstance or condition that is the subject of such representation or 


warranty, such period shall be extended for such further period not to exceed forty five (45) days 


after Owner has given notice thereof to Contractor, and (ii) such cure removes any adverse effect 


on Owner of such fact, circumstance or condition being otherwise than as first represented, or such 


fact, circumstance or condition being otherwise than as first represented demonstrably does not 


adversely affect Owner in any material respect;  


(b) Bankruptcy of Contractor or Contractor Parent Guarantor; 


(c) Contractor Parent Guarantor repudiates the Contractor Parent Guaranty or 


fails to perform its obligations thereunder or the Contractor Parent Guaranty is invalid, no longer 


in effect or unenforceable for any reason; 


(d) Contractor fails to achieve Project Substantial Completion by the 


Guaranteed Project Substantial Completion Date, such delay is continuing and Contractor’s 


liability for Delay Liquidated Damages or Energy Capacity Liquidated Damages meets or exceeds 


any of the limitations thereon set forth in Section 10.1(c); 


(e) Contractor fails to maintain the Contractor Insurance coverages required by 


Article 14 and in accordance with Article 14 and Contractor fails to remedy such breach within 
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[ten (10) days] after the date on which Contractor receives written notice from Owner with respect 


thereto; 


(f) Any of the following occurs: (i) Contractor abandons the Work for twenty 


(20) consecutive days, or (ii) Contractor suspends performance of a material portion of the Work 


(other than as expressly permitted or authorized under this Agreement) for a period of twenty (20) 


consecutive days; and as to each of sub-clauses (i) and (ii) of this Section 15.1(f), Contractor has 


not cured its noncompliance therewith within twenty (20) days after written notice from Owner; 


(g) Contractor fails to make any payment when due that is required to be made 


by Contractor to Owner hereunder that is not otherwise in dispute, and such failure continues for 


ten (10) days after receipt of written notice from Owner to Contractor of such nonpayment; 


(h) Contractor assigns or transfers this Agreement or any right or interest herein 


except in accordance with Section 20.6; or 


(i) Except as otherwise expressly provided for in this Section 15.1, Contractor 


is in breach of any obligation under this Agreement and such breach continues for [thirty (30) 


days] after receipt of written notice from Owner. 


Section 15.2 Owner Defaults.  The occurrence of any one or more of the following events 


shall constitute an event of default by Owner hereunder (an “Owner Event of Default”): 


(a) Owner fails to pay to Contractor any payment when due that is required to 


be made by Owner to Contractor hereunder that is not in dispute, and such failure continues for 


ten (10) days after receipt of written notice from Contractor to Owner of such nonpayment; 


(b) Any representation or warranty of Owner proves to be false or misleading 


when made, unless (i) the fact, circumstance or condition that is the subject of such representation 


or warranty is made true within twenty (20) days after Contractor has given notice thereof to 


Owner; provided, however, that if the fact, circumstance or condition that is the subject of such 


representation or warranty can be corrected but not within such twenty (20) day period and if 


Owner within such twenty (20) day period commences, and thereafter diligently proceeds, to 


correct the fact, circumstance or condition that is the subject of such representation or warranty, 


such period shall be extended for such further period not to exceed forty five (45) days after 


Contractor has given notice thereof to Owner, and (ii) such cure removes any adverse effect on 


Contractor of such fact, circumstance or condition being otherwise than as first represented, or 


such fact, circumstance or condition being otherwise than as first represented demonstrably does 


not adversely affect Contractor in any material respect; 


(c) Bankruptcy of Owner; 


(d) Owner assigns or transfers this Agreement or any right or interest herein 


except in accordance with Section 20.6; or 


(e) one or more Owner-Caused Delays (other than Owner-Caused Delays for 


failure to comply with Section 4.1(g)) entitling Contractor to a Change Order has occurred and the 


extensions to the Project Schedule attributable to such Owner-Caused Delays exceed [one hundred 
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eighty (180) days] in the aggregate or, one or more Owner-Caused Delays for failure to comply 


with Section 4.1(g) entitling Contractor to a Change Order has occurred and the extensions to the 


Project Schedule attributable to such Owner-Caused Delays exceed three hundred sixty five (365) 


days in the aggregate. 


Section 15.3 Cure of an Event of Default.  An Event of Default shall be deemed cured 


only if such default shall be remedied within the relevant time period, if any, specified in Section 


15.1 and Section 15.2 after written notice has been sent to the defaulting Party from the non-


defaulting Party specifying the default and demanding that the same be remedied (provided that 


failure of a Party to provide such notice shall not be deemed a waiver of such default). 


Section 15.4 Event of Default Remedies. 


(a) Termination.  Upon the occurrence of an Event of Default and following 


any applicable cure period without the defaulting Party having cured such Event of Default, the 


non-defaulting Party, without prejudice to any remedy provided herein or otherwise available at 


law or in equity, may, by written notice to the defaulting Party, terminate this Agreement.  The 


termination of this Agreement shall be without prejudice to any other rights or remedies which a 


Party may have against the other, and no termination of this Agreement shall constitute a waiver, 


release or estoppel by either Party of any right, action or cause of action it may have against the 


other. 


(b) Termination Due to Prolonged Excusable Event.  If any Excusable Event 


has occurred and continues for more than three hundred and sixty five (365) consecutive days, 


Contractor may terminate this Agreement by written notice to Owner. 


(c) Termination by Owner.  In the event of a termination by Owner pursuant to 


Section 15.4(a), subject to Section 15.6, Owner shall not be required to make any further payment 


to Contractor unless and until all claims between the Parties are settled or resolved.  Upon such 


termination, Contractor shall withdraw from the Project Site, shall assign to Owner such of 


Contractor’s Subcontracts (including Primary Subcontracts) as Owner may request (subject to 


Owner assuming the obligations of Contractor under such Subcontracts and purchase orders that 


arise after the date of such assignment), and shall license, in the manner provided herein, to Owner 


all Intellectual Property Rights (to the extent not previously licensed in accordance with the terms 


hereof) of Contractor related to the Work reasonably necessary to permit Owner to complete or 


cause the completion of the Work, and in connection therewith Contractor authorizes Owner and 


its respective agents to use such information in completing the Work (and otherwise in connection 


with the Project, subject to the confidentiality provisions of Section 18.1), shall remove such 


materials, equipment, tools, and instruments used by and any debris or waste materials generated 


by Contractor in the performance of the Work as Owner may direct, and Owner may take 


possession of any or all Documentation necessary for completion of the Work (whether or not such 


Documentation is complete). 


(d) Additional Owner Remedies. Upon the occurrence or happening of a 


Contractor Event of Default, Owner, in addition to all other rights and remedies provided in other 


provisions of this Agreement, may (i) take possession and control of the Project and the Project 


Site, (ii) with or without terminating this Agreement, take possession of all construction materials 
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and finish all or part of the Work by whatever means, manner or methods Owner may deem 


reasonable, (iii) with or without terminating this Agreement, assume the rights and obligations of 


Contractor arising after the date of such assumption, and require performance by Subcontractors 


and Suppliers, under any or all of Subcontracts and purchase orders covering the unperformed 


parts of the Work whether pursuant to assignment or pursuant to the third party beneficiary rights 


of Owner under such Subcontracts and purchase orders, (iv) with or without terminating this 


Agreement, make such payments, acting reasonably, that Contractor is failing to pay in connection 


with the relevant Contractor Event of Default and either offset the cost of such payment against 


payments otherwise due to Contractor under this Agreement or Contractor shall be otherwise liable 


to pay and reimburse such amounts to Owner, or (v) exercise, enforce, pursue and realize on any 


and all other rights and remedies available to Owner at law or in equity or under this Agreement 


and all other agreements, documents and instruments executed in connection with this Agreement.  


In the event Owner, upon the happening or occurrence of a Contractor Event of Default, elects to 


take possession of the Project Site and all construction materials and finish all or part of the Work, 


Owner, at its election, may assume the rights, powers, remedies, duties, responsibilities and 


obligations of Contractor under all of its Subcontracts and purchase orders covering the 


unperformed portions of the Work and continue the performance under any such assumed 


Subcontracts and purchase orders in order to finish the unperformed portion of the Work. 


(e) If Owner elects to assume any Subcontract or purchase order as described 


in this Article 15, then, subject to payment of all amounts due pursuant to Section 15.5 in the case 


of termination due to Owner Event of Default, (i) Contractor shall execute all assignments or other 


reasonable documents and take all other reasonable steps requested by Owner which may be 


required to vest in Owner all rights, set-offs, benefits and titles necessary to effect such assumption 


by Owner; and (ii) Contractor shall agree to indemnify Owner against liabilities arising under the 


assumed Subcontract or purchase order prior to the effective date of the assignment and (iii) Owner 


shall simultaneously agree to indemnify Contractor against liabilities thereafter arising under the 


assumed Subcontract or purchase order. 


Section 15.5 Payments to Contractor Upon Termination.  In the event that this Agreement 


is terminated by Contractor pursuant to Section 15.4(a) due to an Owner Event of Default or 


pursuant to Section 15.4(c), then, as Contractor’s sole and exclusive remedy for compensation 


arising out of the Owner Event of Default permitting termination of this Agreement or termination 


pursuant to Section 15.4(c), Owner shall pay Contractor the sum of all proven costs reasonably 


incurred with respect to any Equipment and Materials, labor, Construction Aids, costs of 


terminating Subcontracts (or, to the extent requested by Owner, assigning to Owner such 


Subcontracts) and other project related contracts and commitments, and reasonable and 


documented demobilization costs of Contractor, less amounts previously paid by Owner against 


the Contract Price,.  If the sum of the amounts payable pursuant to the immediately preceding 


sentence is less than the amounts previously paid by Owner against the Contract Price, Contractor 


shall refund the difference to Owner.  Upon making such payment, Owner shall take title to all 


Work not already conveyed to Owner, and, thereafter, may finish the Work and complete the 


Project.  Any such Work performed by or on behalf of Owner shall be excluded from any 


Contractor Warranties given hereunder.  Simultaneously with making the payment required under 


this Section 15.5, Owner shall have the right to take an assignment of all Subcontracts and purchase 


orders entered into by Contractor in connection with the Work, subject to Owner assuming the 
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obligations of Contractor under such Subcontracts and purchase orders, as further provided in 


Section 2.10(b). 


Section 15.6 Payment of Damages to Owner.  Subject to Article 10, upon a termination 


of this Agreement in accordance with Section 15.4(a) by Owner due to a Contractor Event of 


Default, Owner shall be entitled to recover from Contractor promptly upon written notice to 


Contractor, as damages for loss of bargain and not as a penalty, (and in addition to all other 


amounts Owner is entitled to recover under this Agreement, including any liquidated damages 


accrued prior to such termination) an amount equal to the reasonable and substantiated costs of 


completing the Work including, additional reasonable overhead and legal, engineering and other 


professional costs and expenses (taking into account the requirements of the Project Schedule and 


including compensation for obtaining a replacement contractor required as a consequence of such 


Contractor Event of Default) minus those costs that would have been payable to Contractor but for 


such Contractor Event of Default (and, to the extent applicable, Contractor shall remain liable for 


the satisfaction of all liabilities incurred prior to Owner’s termination, including payment of any 


liquidated damages).  Upon determination of the total cost of such remaining Work, Owner shall 


notify Contractor in writing of the amount, if any, that Contractor shall pay Owner. 


Section 15.7 Survival of Warranty and Warranty Period.  In the event of a termination of 


this Agreement pursuant to this Article 15, the Contractor Warranties and the Warranty Period 


with respect to parts of Work completed prior to such termination and paid for in full shall survive 


and continue in full force and effect in accordance with the terms of this Agreement. 


Section 15.8 Remedies Cumulative.  Except as expressly provided in this Agreement, all 


remedies given to Contractor or Owner under this Agreement by the other Party, including those 


provided by law or equity, shall be cumulative, and may be exercised concurrently or 


consecutively and shall be in addition to all other remedies a Party may have under this Agreement, 


at law or in equity.  The exercise of any one or more of these remedies shall not preclude the 


exercise of any other available remedy.  No waiver by either Contractor or Owner of any violation 


or breach by the other Party of any of the terms, provisions or covenants contained in this 


Agreement shall be deemed or construed to constitute a waiver of any other violation or breach of 


any of the terms, provisions or covenants contained in this Agreement.  Failure of Contractor or 


Owner to declare any default immediately upon the happening or occurrence thereof, or any delay 


by Contractor or Owner in taking any action in connection therewith, shall not waive such default, 


but Contractor or Owner, as the case may be, shall have the right to declare any such default at any 


time and take such action as might be lawful or authorized hereunder, either in law or in equity.  


Forbearance by Contractor or Owner to enforce one or more of the remedies provided in this 


Agreement upon an Event of Default by the other Party shall not be deemed or construed to 


constitute waiver of any other violation or default.  No provision of this Agreement shall be 


deemed to have been waived by Contractor or Owner unless such waiver is in writing and signed 


by the Party granting any such waiver. 


ARTICLE 16 


INDEMNIFICATION 


Section 16.1 Indemnification By Owner. 
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(a) General Indemnity.  Owner, shall indemnify, defend and hold harmless 


Contractor and its Affiliates, successors and permitted assigns, and their respective employees, 


agents, partners, shareholders, members, directors, officers and managers (collectively, the 


“Contractor Indemnitees”) from and against any and all suits, actions, legal or administrative 


proceedings, claims, losses, demands, costs (including reasonable, documented attorneys’ fees) 


and expenses of any nature for death or personal injury to any person or physical damage to 


property of third parties to the extent that the same arises out of a negligent (whether active or 


passive) act or omission or the willful misconduct of Owner or its respective employees or agents, 


except to the extent that such Contractor Indemnitee shall in fact have received insurance proceeds 


from liability insurance coverage which Contractor is required to obtain by this Agreement or 


which Contractor would have received if Contractor had obtained the insurance coverage which 


Contractor is required to obtain by this Agreement.  This Section 16.1(a) shall not require 


indemnification for claims caused by or resulting from the sole negligence of the Contractor 


Indemnitees. 


(b) Environmental Indemnity.  Owner shall indemnify, defend and hold 


harmless each Contractor Indemnitee from and against all suits, actions, legal or administrative 


proceedings, claims, losses, demands, costs (including reasonable, documented attorneys’ fees) 


and expenses, including claims for property damage, personal injury or bodily injury or death that 


directly or indirectly arise out of or result from: (i) the presence or existence of Hazardous 


Materials at the Project Site brought onto the Project Site by Owner or its respective employees or 


agents after the Effective Date; or (ii) any Release by Owner or its respective employees or agents 


on the Project Site, or (iii) any mishandling of Hazardous Materials at the Project Site by Owner 


or its respective employees or agents.  The foregoing indemnity of Owner shall not apply to the 


extent that Hazardous Materials that are improperly handled, treated or stored by Contractor or 


any Subcontractor or Supplier or otherwise Released due to the negligent acts or omissions or 


willful misconduct of Contractor or any Subcontractor or Supplier. 


Section 16.2 Indemnification By Contractor. 


(a) General Indemnity.  Contractor shall indemnify, defend and hold harmless 


Owner, its respective Affiliates, successors and permitted assigns, and their respective employees, 


agents, partners, shareholders, members, directors, officers and managers (collectively, the 


“Owner Indemnitees”) from and against any and all suits, actions, legal or administrative 


proceedings, claims, losses, demands, costs (including reasonable, documented  attorneys’ fees) 


and expenses of any nature for death or personal injury to any person or physical damage to the 


Project, other property of Owner or the property of third parties to the extent that the same arise 


out of a negligent (whether active or passive) act or omission or the willful misconduct of 


Contractor or any Subcontractor or Supplier or their respective employees or agents, except to the 


extent (i) damage to the Project that occurs on the Project Site is covered by Contractor’s builder’s 


all risk insurance and (ii) the Owner Indemnitees shall in fact have received insurance proceeds 


from such builder’s all risk insurance.  This Section 16.2(a) shall not require indemnification for 


claims caused by or resulting from the sole negligence of the Owner Indemnitees. 


(b) Environmental Indemnity.  Contractor shall indemnify, defend and hold 


harmless each Owner Indemnitee from and against any and all suits, actions, legal or 


administrative proceedings, claims, losses, demands, costs (including reasonable, documented  
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attorneys’ fees) and expenses, including claims for property damage, personal injury or bodily 


injury or death, whether or not involving damage to the Project or the Project Site, that arise out 


of or result from: (i) the presence or existence of Hazardous Materials at the Project Site brought 


onto or generated at the Project Site by Contractor or any of its Subcontractors or Suppliers or use 


of Hazardous Materials by Contractor or any of its Subcontractors or Suppliers in connection with 


the performance of the Work, which use includes the storage, transportation, processing or disposal 


of such Hazardous Materials by Contractor or any of its Subcontractors or Suppliers, whether 


lawful or unlawful; (ii) any Release in connection with the performance of the Work by Contractor 


or any of its Subcontractors or Suppliers; or (iii) any enforcement or compliance proceeding 


commenced by or in the name of any Governmental Authority because of an alleged, threatened 


or actual violation of any Applicable Law by Contractor or any of its Subcontractors or Suppliers 


with respect to Hazardous Materials in connection with the performance of the Work.  The 


foregoing indemnity shall not apply to the extent that Hazardous Materials are improperly handled, 


treated or stored at the Project Site by Owner or its respective employees or agents or are otherwise 


Released due to the negligent acts or omissions or willful misconduct of Owner or its respective 


employees or agents. 


(c) Patent and Copyright Indemnity.  Contractor shall indemnify, defend, and 


hold each Owner Indemnitee free and harmless from all losses, claims, liens, demands and causes 


of action of any kind and costs thereof, including judgments, penalties, interest, court costs and 


legal fees incurred by or assessed against any Owner Indemnitee on account of any claim of 


unauthorized disclosure, use or infringement of any Intellectual Property Rights related to or 


arising from (a) any Equipment and Materials or other goods, materials, supplies, items or services 


provided by Contractor, any of its Affiliates, or any Subcontractor or Supplier under this 


Agreement, (b) the performance of the Work by Contractor, any of its Affiliates, or any 


Subcontractor or Supplier, including the use of any tools or other implements of construction by 


Contractor, any of its Affiliates, or any Subcontractor or Supplier (c) the design or construction of 


any item by Contractor or any of its Affiliates or Subcontractors or Suppliers under this Agreement 


or the use, operation, maintenance or repair of any item according to directions embodied in 


Contractor’s final process design, or any revision thereof, prepared or approved by Contractor.  If 


Owner provides written notice to Contractor of the receipt of any such claim, Contractor shall, at 


its own expense settle or defend any such claim and pay all losses, damages and costs, including 


reasonable attorneys’ fees, awarded against any Owner Indemnitees and, if Owner is enjoined from 


completing the Project or any part thereof, or from the use, operation, or enjoyment of the Project 


or any part thereof, by any court of competent jurisdiction Contractor shall, either: (i) procure for 


Owner, or reimburse Owner for procuring, the right to continue using the infringing service, 


Equipment and Materials or other Work, (ii) modify the infringing service, Equipment and 


Materials or other Work so that it becomes non-infringing, or (iii) replace the infringing service, 


Equipment and Materials or other Work with a non-infringing service, Equipment and Materials 


or other Work, as applicable, of comparable functionality and quality; provided that in no such 


case shall Contractor take any action which adversely affects Owner’s continued use and 


enjoyment of the Project or any part thereof without the prior written consent of Owner.  This 


indemnity pursuant to this Section 16.2(c) shall not apply to claims arising from or in connection 


with (i) any modification of the Work by Owner or any third party that was not, in either case, 


authorized by notice from Contractor or (ii) Owner’s variation from Contractor’s recommended 


procedures for using the Work.  Owner’s acceptance of the supplied materials and equipment or 
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other component of the Work shall not be construed to relieve Contractor of any obligation 


hereunder. 


(d) Other Contractor Indemnities.  Contractor shall indemnify, defend and hold 


harmless the Owner Indemnitees from and against any and all suits, actions, legal or administrative 


proceedings, claims, demands, costs (including reasonable, documented attorneys’ fees) and 


expenses of any nature that arise out of or result from: 


(i) claims for payment of compensation for Work performed hereunder, 


except to the extent of a breach by Owner in relation to any obligation it has to make a payment 


under this Agreement; 


(ii) third-party claims, including by Subcontractors or Suppliers, that 


directly or indirectly arise out of or result from the failure of Contractor or any of the 


Subcontractors or Suppliers to comply with the terms and conditions of Applicable Law or Permit 


during their performance of the Work; 


(iii) all fines or penalties issued by, and other similar amounts payable 


to, any Governmental Authority that arise out of or result from the failure of Contractor or any 


Subcontractor or Supplier or any of their respective agents or employees to comply with any 


Applicable Law or Permit; or 


(iv) the failure of Contractor to pay, as and when due, all Taxes, fees or 


charges of any kind imposed by any Governmental Authority for which Contractor is obligated to 


pay pursuant to the terms of this Agreement. 


Section 16.3 Comparative Negligence.  Except as expressly provided to the contrary 


herein, it is the intent of the Parties that where negligence is determined to have been joint or 


contributory, principles of comparative negligence will be followed and Owner, on the one hand, 


and Contractor, on the other hand, shall bear the proportionate cost of any loss, damage, expense 


or liability attributable to Owner’s or Contractor’s negligence respectively. 


Section 16.4 Indemnification Procedure. 


(a) Notice and Participation. 


(i) If any Party entitled to indemnification hereunder (the “Indemnified 


Party”) intends to seek indemnification under this Article 16, the Indemnified Party shall provide 


written notice to the indemnifying Party within thirty (30) days after receiving written notice of 


the commencement of any legal action or of any claims or threatened claims against such 


Indemnified Party (the “Claim”) in respect of which indemnification may be sought pursuant to 


the foregoing provisions of this Article 16 or any other provision of this Agreement providing for 


an indemnity.  The indemnifying Party’s liability under this Article 16 for any Claim for which 


such notice is not provided as contemplated by this Section 16.4(a) shall be excused to the extent 


that the failure to timely give such notice materially prejudices the indemnifying Party’s ability to 


respond to or to defend the Claim. 
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(ii) The indemnifying Party shall have the right to assume the defense 


of any Claim, at its sole cost and expense, with counsel designated by the indemnifying Party and 


reasonably satisfactory to the Indemnified Party; provided, however, that if the defendants in any 


such proceeding include both the Indemnified Party and the indemnifying Party, and the 


Indemnified Party shall have reasonably concluded that there may be legal defenses available to it 


which are different from or additional to those available to the indemnifying Party, the Indemnified 


Party shall have the right to select separate counsel to assert such legal defenses and to otherwise 


participate in the defense of such Claim on behalf of such Indemnified Party. 


(iii) Should any Indemnified Party be entitled to indemnification under 


this Article 16 as a result of a Claim by a third party, and should the indemnifying Party fail to 


assume the defense of such Claim, the Indemnified Party may, at the expense of the indemnifying 


Party, contest or, with or without the prior consent of the indemnifying Party, settle such Claim. 


(iv) Except to the extent expressly provided herein, no Indemnified Party 


shall settle any Claim with respect to which it has sought or is entitled to seek indemnification 


pursuant to this Article 16 unless (i) it has obtained the prior written consent of the indemnifying 


Party, or (ii) the indemnifying Party has failed to provide security, in a form reasonably satisfactory 


to the Indemnified Party, securing the payment of any indemnifiable cost, up to the amount of the 


proposed settlement. 


(v) Except to the extent expressly provided herein, no indemnifying 


Party shall settle any Claim with respect to which it may be liable to provide indemnification 


pursuant to this Article 16 without the prior written consent of the Indemnified Party, which 


consent shall not be unreasonably withheld or delayed; provided, however, that if the indemnifying 


Party has reached a bona fide settlement agreement with the plaintiff(s) in any such proceeding, 


which settlement includes a dismissal of the Claim and a full release of the Indemnified Party for 


any and all liability with respect to such Claim, and the Indemnified Party does not consent to such 


settlement agreement, then the Dollar amount specified in the settlement agreement, plus the 


Indemnified Party’s legal fees and other costs related to the defense of the Claim prior to the date 


of such settlement agreement, shall act as an absolute maximum limit on the indemnification 


obligation of the indemnifying Party with respect to the Claim, or portion thereof, that is the subject 


of such settlement agreement. 


(b) Net Amount.  In the event that an indemnifying Party is obligated to 


indemnify and hold any Indemnified Party harmless under this Article 16, the amount owing to 


the Indemnified Party shall be the amount of such Indemnified Party’s actual indemnifiable cost, 


net of any insurance or other recovery actually received by the Indemnified Party. 


(c) No Release of Insurers.  The provisions of this Article 16 shall not be 


deemed or construed to release any insurer from its obligation to pay any insurance proceeds in 


accordance with the terms and conditions of valid and collectible insurance policies. 


(d) Survival of Obligation.  Each Party’s indemnification obligations under this 


Article 16 shall continue in full force and effect notwithstanding the expiration or termination of 


this Agreement with respect to any indemnifiable cost arising out of an event or condition which 


occurred prior to such termination. 
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ARTICLE 17 


REPRESENTATIONS AND WARRANTIES 


Section 17.1 Contractor.  Contractor hereby represents and warrants to Owner as of the 


Effective Date that: 


(a) Due Incorporation and Good Standing.  It is a [limited liability 


company/corporation] duly organized, validly existing and in good standing under the laws of the  


State of [•] and is authorized to do business and in good standing in all jurisdictions in which the 


nature of the business conducted by it makes such authorization necessary and has the requisite 


power to own and operate its properties, to carry on its business and to execute, deliver and perform 


its obligations under this Agreement. 


(b) Corporate Authorizations.  The execution, delivery and performance by 


Contractor of this Agreement (i) have been duly authorized by all requisite company action on its 


part, (ii) will not violate any Applicable Law, (iii) will not cause a breach of, or result in the 


imposition of any lien upon any of its assets under, any of its organizational documents or any 


agreement, instrument or other requirement by which it or any of its properties may be bound or 


affected and (iv) does not and will not require the consent of any trustee or holder of any 


indebtedness or other obligation of Contractor or any other party to any other agreement with 


Contractor. 


(c) Enforceability.  The execution and delivery by Contractor of this 


Agreement will cause it to constitute a legal, valid and binding obligation of Contractor, 


enforceable against Contractor in accordance with its terms except as the enforceability thereof 


may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws 


affecting the enforcement of creditors’ rights generally and as enforceability thereof may be 


subject to general principles of equity (regardless of whether such enforcement is considered in a 


proceeding in equity or at law). 


(d) No Actions.  There are no actions, suits, proceedings or investigations 


pending or, to its knowledge, threatened against it at law or in equity before any court or before 


any federal, state or municipal agency which, individually or in the aggregate, is reasonably likely 


to have an adverse effect on its ability to perform its obligations under this Agreement. 


(e) Government Approvals.  No Permit or license from, and no registration, 


declaration or filing with, any Governmental Authority is required on the part of Contractor in 


connection with the execution, delivery and performance of this Agreement, except those which 


have already been obtained or which Contractor anticipates will be timely obtained in the ordinary 


course of the performance of this Agreement. 


(f) Qualifications.  Contractor has examined this Agreement (including the 


Body of the Agreement and all exhibits attached hereto) thoroughly and is familiar with and 


understands its terms and has the experience and qualifications to perform the Work and its other 


obligations under this Agreement in a manner consistent with all of the requirements of this 


Agreement. 
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(g) Review of Project Site.  Contractor has examined the Project Site and all 


reports supplied to it, including but not limited to the Geotechnical Reports, and is familiar with 


and understands such areas and, except as otherwise expressly provided in this Agreement, 


assumes the risk of any condition at the Project Site, whether known or unknown, that might affect 


Contractor’s performance of the Work . 


(h) Business Practices.  Neither Contractor nor its representatives have made 


any payment or given anything of value to any government official (including any officer or 


employee of any Governmental Authority) to influence his, her or its decision or to gain any other 


advantage for Owner or Contractor in connection with the Work to be performed hereunder. 


(i) Licenses.  All Persons who will perform any portion of the Work have and 


will have all business and professional certifications and licenses if and as required by the terms 


and conditions of this Agreement, Applicable Law and Permits to perform such portion of the 


Work under this Agreement. 


(j) Financial Condition and Adequate Resources.  Contractor is financially 


solvent, able to pay its debts as they mature, and possessed of sufficient working capital to 


complete its obligations under this Agreement.  Contractor has or will procure adequate resources 


and is qualified, in each case directly or through its Subcontractors and Suppliers, to perform the 


Work in accordance with the terms and conditions of this Agreement. 


(k) Patents.  To Contractor’s knowledge, Contractor owns or has the right to 


use, or will be able to secure from its Subcontractors and Suppliers the right to use, all Intellectual 


Property Rights necessary to perform the Work without conflict with the rights of others and to 


enable Owner to exercise its rights pursuant to Section 13.1(b) to operate the Project without 


infringement thereof. 


Section 17.2 Owner.  Owner hereby represents and warrants to Contractor as of the 


Effective Date that: 


(a) Due Incorporation and Good Standing.  It is a corporation duly organized, 


validly existing and in good standing under the laws of the State of Oklahoma and is authorized to 


do business and in good standing in all jurisdictions in which the nature of the business conducted 


by it makes such authorization necessary and has the requisite power to own and operate its 


properties, to carry on its business and to execute, deliver and perform its obligations under this 


Agreement. 


(b) Corporate Authorizations.  The execution, delivery and performance by 


Owner of this Agreement (i) have been duly authorized by all requisite company action on its part, 


(ii) will not violate any Applicable Law, (iii) will not cause a breach of, or result in the imposition 


of any lien upon any of its assets under, any of its organizational documents or any agreement, 


instrument or other requirement by which it or any of its properties may be bound or affected and 


(iv) does not and will not require the consent of any trustee or holder of any indebtedness or other 


obligation of Owner or any other party to any other agreement with Owner. 


(c) Enforceability.  The execution and delivery by Owner of this Agreement 


will cause it to constitute a legal, valid and binding obligation of Owner, enforceable against 
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Owner in accordance with its terms except as the enforceability thereof may be limited by 


bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting the 


enforcement of creditors’ rights generally and as enforceability thereof may be subject to general 


principles of equity (regardless of whether such enforcement is considered in a proceeding in 


equity or at law). 


(d) No Actions.  There are no actions, suits, proceedings or investigations 


pending or, to its knowledge, threatened against it at law or in equity before any court or before 


any federal, state or municipal agency or claims against it or the Project which, individually or in 


the aggregate, is reasonably likely to have an adverse effect on its ability to perform its obligations 


under this Agreement. 


(e) Government Approvals.  No approvals from, and no registration, 


declaration or filing with, any Governmental Authority is required on the part of Owner in 


connection with the execution, delivery and performance of this Agreement, except those which 


have already been obtained or which Owner anticipates will be timely obtained in the ordinary 


course of the performance of this Agreement. 


ARTICLE 18 


CONFIDENTIALITY 


Section 18.1 Confidentiality.  Each of the Parties agrees to keep strictly confidential all 


Confidential Information as follows: 


(a) Unless otherwise agreed in writing by the Parties, the Receiving Party shall 


hold Confidential Information in confidence, shall only use such Confidential Information in 


connection with the performance of its obligations under this Agreement, and shall not use 


Confidential Information for any purpose unrelated to this Agreement or disclose Confidential 


Information to anyone other than its personnel (which term shall include, for purposes of this 


Agreement, the officers, directors, employees and agents of the Receiving Party and of the 


Receiving Party’s parent, subsidiary or affiliated companies) and advisors (including financial 


advisors, attorneys, accountants and third party engineers) as may be necessary to perform its 


obligations under this Agreement (and, in the case of Owner, to actual and prospective debt or 


equity investors) if such third parties are under an obligation to receive and hold such Confidential 


Information in confidence. The Receiving Party agrees that only those personnel who need to have 


access to Confidential Information in order to perform duties related to this Agreement are 


authorized to receive the Confidential Information and such personnel shall only be provided such 


Confidential Information to the extent needed.  Any personnel receiving Confidential Information 


shall be advised of this confidentiality obligation and must agree in writing to be bound by terms 


in accordance with this Section 18.1.  The Receiving Party shall be responsible to ensure that those 


individuals to whom it makes disclosure of Confidential Information as provided herein abide by 


the provisions of this Section 18.1 and the Receiving Party shall be responsible for any breach of 


such obligations by such Persons. 


(b) Each Party agrees that the other Party may copy and disclose any 


Confidential Information to its consultants, attorneys and representatives and to other Persons, 


including potential lenders and potential investors, as may be necessary to enable that Party to 
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perform its obligations under this Agreement or any document related to the Project or the 


financing of the Project or to other Persons to construct, operate, maintain or repair the Project. 


(c) A Receiving Party may disclose Confidential Information if and to the 


extent required under Applicable Law or by a Governmental Authority (provided that the 


Receiving Party uses its commercially reasonable efforts to protect such Confidential Information 


from entering the public record and gives the Disclosing Party written notice of such requirement 


promptly following becoming aware of such requirement in order to permit the Disclosing Party 


time to seek appropriate relief against such disclosure). 


(d) The provisions of this Section 18.1 shall not apply to information which: (a) 


was in the possession of the Receiving Party at the time it was initially furnished without a breach 


of this Section 18.1; (b) is or becomes part of the public domain without breach of this Section 


18.1; (c) is received from a third party who is under no limitation or restriction regarding 


disclosure; or (d) is developed independently by the Receiving Party without the use of the 


Confidential Information, as evidenced by written records thereof. 


(e) The confidentiality provisions set forth in this Section 18.1 shall be effective 


for a period of five (5) years after the Final Completion Date. 


Section 18.2 Publicity. 


(a) Subject to Section 18.1, no Party shall (either directly or indirectly), and no 


Party shall permit any of its Affiliates to, issue or make any public release or announcement with 


respect to or concerning entering into this Agreement or the other Party’s performance of its 


obligations under this Agreement without the prior written consent of the other Party and affording 


such other Party a reasonable opportunity to provide comments on such proposed release or 


announcement; provided that, subject to the provisions of this Section 18.2, nothing in this 


Agreement shall prevent any Party from independently making such public disclosure or filing as 


it determines in good faith is required by Applicable Law. 


(b) The Parties agree that, for the avoidance of doubt, any photographs or video 


shall constitute Confidential Information and, accordingly, shall be subject to the requirements of 


Article 18.  Notwithstanding anything to the contrary in this Section 18.2(b), either Party may 


utilize photographs and video of the completed Project (or any completed portion thereof) in 


connection with public statements, for promotional purposes or otherwise. 


ARTICLE 19 


DISPUTE RESOLUTION 


Section 19.1 Dispute Resolution Procedures.  All Disputes between Owner and 


Contractor shall be resolved in accordance with the dispute resolution procedures set forth in this 


Section 19.1: 


(a) In the event of a Dispute between Owner and Contractor, the Parties will 


refer the Dispute to a panel consisting of a senior executive of Owner and Contractor, with 


authority to decide or resolve the Dispute, for review and resolution, by delivering written notice 


to the other Party (“Dispute Notice”). 
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(b) Such senior executives shall meet within fifteen (15) days after delivery of 


a Dispute Notice and shall negotiate in good faith in an effort to resolve the Dispute.  All 


discussions, offers, counteroffers, data exchanges, proposed agreements and other 


communications between Owner and Contractor in connection with negotiations between such 


senior executives shall be Confidential Information.  All such communications shall not be 


construed as an admission or agreement as to the liability of any Party, nor be admitted in evidence 


in any related arbitration proceeding. 


(c) A Technical Dispute that is not resolved by the Parties in accordance with 


Section 19.1(b) shall be resolved pursuant to this Section 19.1(c).  Following the expiration of the 


fifteen (15) day period described in Section 19.1(b), the Parties shall within five (5) Business Days 


after such period for any unresolved Technical Dispute jointly name a neutral engineer to resolve 


the dispute in accordance with this Section 19.1(c) (the “Engineering Arbitrator”). If the Parties 


engage an Engineering Arbitrator as provided in this Section 19.1(c), the disputing Party shall 


deliver to the Engineering Arbitrator and to the other Party written notice stating (i) the general 


nature of each Technical Dispute, (ii) the amount or extent of such Technical Dispute, and (iii) 


supporting data for such Technical Dispute.  The opposing Party shall endeavor to submit any 


response to the disputing Party and the Engineering Arbitrator within five (5) Business Days after 


receipt of the disputing Party’s last submittal (unless the Engineering Arbitrator allows additional 


time).  Each Party’s submission shall be in the form of written statements of position by such Party, 


and each Party shall have an opportunity to respond to such written statements of the other Party 


and any requests for statements or information by the Engineering Arbitrator; provided, however, 


that all responses to submissions shall be made within forty-eight (48) hours of receipt of the 


submission being responded to and, notwithstanding any provision herein to the contrary, any 


unresolved disputed items shall be determined by the Engineering Arbitrator within seventy-two 


(72) hours of receipt by the Engineering Arbitrator of the opposing Party’s initial response or the 


expiration of the deadline therefor.  The decision of the Engineering Arbitrator shall be final and 


binding on each of the Parties and may be enforced by either Party.  If the Engineering Arbitrator 


does not render a formal decision in writing within the time stated in this Section 19.1(c), each 


Party may pursue all its rights and remedies provided at law or in equity or otherwise in this 


Agreement.  The Parties shall each bear their own costs with respect to the arbitration of any such 


Technical Dispute.  When functioning as interpreter and judge under this Section 19.1(c), the 


Engineering Arbitrator will take into consideration the results of any inspection or test performed 


by or on behalf of any Governmental Authority relating to the Work or the Project that is relevant 


to the Technical Dispute that is the subject of the proceeding and will not show partiality to either 


Party.   


(d) For any Dispute (other than a Technical Dispute which shall be resolved 


pursuant to Section 19.1(c)), that is not resolved by the Parties in accordance with Section 19.1(b), 


then following the expiration of the fifteen (15) day period described in Section 19.1(b), either 


Party may pursue all rights and remedies provided at law or in equity. 


(e) Each of the Parties irrevocably submits to the exclusive jurisdiction of the 


United States District Court for the Western District of Oklahoma, or if such court does not have 


jurisdiction, the courts of the State of Oklahoma in Oklahoma County, for the purposes of any suit, 


action or other proceeding arising out of this Agreement.   
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(f) Each of the Parties irrevocably and unconditionally waives any objection to 


the laying of venue of any action, suit or proceeding arising out of this Agreement in (i) the United 


States District Court for the Western District of Oklahoma or (ii) the courts of the State of 


Oklahoma in Oklahoma County, and hereby further irrevocably and unconditionally waives and 


agrees not to plead or claim in any such court that any such action, suit or proceeding brought in 


any such court has been brought in an inconvenient forum. 


Section 19.2 Continuation of Work.  Pending final resolution of any Dispute, Owner and 


Contractor shall continue to fulfill their respective obligations hereunder. 


ARTICLE 20 


MISCELLANEOUS 


Section 20.1 Notice.  As used in this Agreement, “notice” includes the communication 


of a notice, a request, a demand, an approval, an offer, a statement, a report, an acceptance, a 


consent, a waiver or an appointment.  Except for oral notices explicitly allowed under Section 2.20 


and Section 11.1 of this Agreement, (a) all notices shall be in writing signed by the Party giving 


such notice, and (b) shall be considered given when delivered to the recipient named below when 


either (i) delivered personally; (ii) sent by certified mail, return receipt requested; (iii) sent by a 


nationally recognized overnight mail or courier service, with delivery receipt requested; or (iv) 


sent by email, receipt confirmed via reply of the intended recipient, followed by confirmation in 


one of the other accepted methods in parts (i), (ii), or (iii) of this Section 20.1 to the following 


addresses: 


If delivered to Owner: 


[•] 


Attention: [•] 


Email: [•] 


 


 


With copy to: 


[•] 


Attention: [•] 


Email: [•] 


 


 


If delivered to Contractor:  


[•] 


Attention: [•] 


Email: [•] 


 


With copy to: 
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[•] 


Attention: [•] 


Email: [•] 


 


Either Party may, by giving notice at any time or from time to time, require subsequent notice to 


be given to another individual, such as an officer or representative of a Party, or to a different 


address, or both.  Notices given before actual receipt of notice of change shall not be invalidated 


by the change. 


Section 20.2 Owner’s Engineer.  Owner may engage Owner’s Engineer to assist in the 


ongoing evaluation of the Work. 


Section 20.3 Governing Law.  This Agreement shall be governed by, interpreted under 


and construed and enforced in accordance with the laws of the State of Oklahoma, without regard 


to any conflict of laws principles thereof that would call for the application of the law of any other 


jurisdiction. 


Section 20.4 Independent Contractor.  Contractor is an independent contractor and 


nothing contained herein shall be construed as constituting any relationship with Owner other than 


that of customer and independent contractor, nor shall it be construed as creating any relationship 


whatsoever including employer/employee, partners or joint venture parties, between Owner and 


Contractor’s employees. 


Section 20.5 No Rights in Third Parties.  Except as otherwise expressly provided herein, 


this Agreement and all rights hereunder are intended for the sole benefit of the Parties and shall 


not imply or create any rights on the part of, or obligations to, any other Person and there are no 


third-party beneficiaries hereof (other than the Contractor Indemnitees and the Owner 


Indemnitees). 


Section 20.6 Assignment. 


(a) By Contractor.  Except for an assignment of its right to receive payments 


from Owner hereunder, Contractor shall not assign its rights or permit the assumption of its 


obligations under this Agreement without the prior written consent of Owner, which consent may 


be withheld in Owner’s sole discretion. 


(b) By Owner.  Owner shall not assign its rights or permit the assumption of its 


obligations under this Agreement without the prior written consent of Contractor, which consent 


shall not be unreasonably withheld, conditioned or delayed; provided, however, that Owner may 


assign this Agreement or any of its rights or obligations hereunder to any of its Affiliates or any 


successor to Owner’s interest in the Project provided that (i) such proposed assignee has the same, 


or better, creditworthiness as Owner, and (ii) such proposed assignee assumes the rights and 


obligations of Owner under this Agreement being assigned. 
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(c) Prior Obligations.  Assignment pursuant to this Section 20.6 shall not 


relieve the assigning Party of any of its obligations under this Agreement that arose prior to the 


date of such assignment. 


(d) Indemnitees; Successors and Assigns.  Upon any assignment by Owner or 


Contractor hereunder, the definition of “Owner Indemnitee” or “Contractor Indemnitee”, as 


applicable, shall be deemed modified to include the assignor and permitted assignee under such 


assignment and each of their respective employees, agents, partners, Affiliates, shareholders, 


officers, directors, members, managers, successors and assigns.  This Agreement shall be binding 


upon and inure to the benefit of the respective successors and permitted assigns of each Party. 


(e) Null and Void.  Any assignment not in conformity with this Section 20.6 


shall be null and void. 


Section 20.7 Incorporation by Reference.  All exhibits attached to this Agreement are 


incorporated by reference herein and made a part hereof for all purposes. 


Section 20.8 Entire Agreement.  This Agreement supersedes any other agreements, 


whether written or oral, that may have been made or entered into between Owner and Contractor 


relating to the Project or the Work.  This Agreement (including the Exhibits attached hereto) 


contains the entire agreement between the Parties with respect to the engineering, procurement 


and construction of the Project and supersedes all prior and contemporaneous agreements and 


commitments with respect thereto.  For the avoidance of doubt, this Agreement shall not supersede 


any other Project Transaction Document, which shall remain in full force and effect according to 


its terms. 


Section 20.9 Amendments.  This Agreement may be modified or amended only by a 


written instrument signed by the Parties. 


Section 20.10 Severability.  If any provision of this Agreement shall be determined to be 


unenforceable, void or otherwise contrary to Applicable Law, or in the event that any of the 


provisions of this Agreement are held unenforceable or invalid by any court of competent 


jurisdiction, such condition shall in no manner operate to render any other provision of this 


Agreement unenforceable, invalid, void or contrary to Applicable Law, and this Agreement shall 


continue in force in accordance with the remaining terms and provisions hereof, unless such 


condition invalidates the purpose or intent of this Agreement; provided, however, that Owner and 


Contractor shall negotiate in good faith to attempt to implement an equitable adjustment in the 


provisions of this Agreement with a view toward effecting the purposes of this Agreement by 


replacing the provision that is unenforceable, invalid, void or contrary to Applicable Law with a 


valid provision the economic effect of which comes as close as possible to that of the provision 


that has been found to be unenforceable, invalid, void or contrary to Applicable Law. 


Section 20.11 Drafting Ambiguities.  Preparation of this Agreement has been a joint effort 


of the Parties and the resulting document shall not be construed more severely against one of the 


Parties than against the other.  Any rule of construction that ambiguities are to be resolved against 


the drafting Party shall not be employed in the interpretation of this Agreement or any amendments 


or exhibits hereto. 
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Section 20.12 Right of Waiver.  Each Party, in its sole discretion, shall have the right, but 


shall have no obligation, to waive, defer or reduce any of the requirements to which the other Party 


is subject under this Agreement at any time, provided, however, that neither Party shall be deemed 


to have waived, deferred or reduced any such requirements unless such action is in writing and 


signed by the waiving Party.  A Party’s exercise of any rights hereunder shall apply only to such 


requirements and on such occasions as such Party may specify and shall in no event relieve the 


other Party of any requirements or other obligations not so specified. 


Section 20.13 Waiver of Breach.  A delay or failure to enforce at any time any of the 


provisions of this Agreement, or to require at any time performance by the other Party of any of 


the provisions hereof, shall in no way be construed to be a waiver of such provisions or to affect 


either the validity of this Agreement or any part hereof or the right of either Party thereafter to 


enforce each provision in accordance with the terms of this Agreement. 


Section 20.14 Survival.  All provisions of this Agreement that are expressly or by 


implication come into or continue in force and effect after the expiration or termination of this 


Agreement, including without limitation Section 3.6(c), Article 9, Article 10, Article 11, Article 


12, Article 13, Article 15, Article 16, Article 18, Article 19 and Article 20 shall remain in effect 


and be enforceable following such expiration or termination.  Termination or expiration of this 


Agreement (a) shall not relieve either Party of any other obligation imposed under this Agreement 


which by implication survives termination hereof and (b) except as otherwise provided in Section 


10.1 or in any other provision of this Agreement expressly limiting the liability of either Party, 


shall not relieve Owner or Contractor of any obligations or liabilities arising out of or caused by 


acts or omissions of such Party prior to the effectiveness of such termination or arising out of such 


termination. 


Section 20.15 Effectiveness.  This Agreement shall be effective as of the Effective Date 


and shall be binding upon the Parties upon the full execution and delivery of this Agreement by 


the Parties. 


Section 20.16 Further Assurances.  Each of the Parties agrees to provide such information, 


execute and deliver any instruments and documents and take such other actions as may be 


necessary or reasonably requested by the other Party which are not inconsistent with the provisions 


of this Agreement and which do not involve the assumption of obligations other than those 


provided for in this Agreement, in order to give full effect to this Agreement and to carry out the 


intent of this Agreement. 


Section 20.17 Conflicting Provisions.  In the event of any conflict or inconsistency 


between the provisions of this Agreement (the “Body of the Agreement”) with any of the exhibits 


attached hereto, the terms of the Body of the Agreement shall control with the exception of Exhibit 


A, Scope of Work, which shall have precedence over the Body of the Agreement as to technical 


matters, identification of Scope of Work, and exclusions. Further, in the event of any conflict or 


inconsistency between the provisions of Exhibit A, Scope of Work with any of the other exhibits 


attached hereto, the terms of Exhibit A, Scope of Work shall control.  Notwithstanding the 


foregoing, the Body of the Agreement shall take precedence as to matters not addressed in Exhibit 


A.  Either Party, upon becoming aware of any such conflict or inconsistency between the Body of 


the Agreement and any one or more of the exhibits attached hereto, shall promptly notify the other 
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Party in writing of such conflict or inconsistency.  Any conflict or inconsistency which cannot be 


resolved by the Parties shall be resolved in accordance with the provisions of Article 19. 


Section 20.18 Captions.  The captions contained in this Agreement are for convenience 


and reference only and in no way define, describe, extend or limit the scope or intent of this 


Agreement or the intent of any provision contained herein. 


Section 20.19 Counterparts.  This Agreement may be executed by the Parties in one or 


more counterparts or duplicate originals, all of which taken together shall constitute one and the 


same instrument.  The facsimile signatures of the Parties shall be deemed to constitute original 


signatures and facsimile copies hereof shall be deemed to constitute duplicate originals. 


Section 20.20 Time of the Essence and Obligation to Act in Good Faith. Contractor 


acknowledges that time is of the essence with respect to this Agreement and that all dates and 


deadlines set forth in this Agreement are intended to be firm and not approximate. By executing 


this Agreement, Contractor confirms that the time for performing the Work under this Agreement 


is a reasonable period. Unless expressly provided in this Agreement that a Party may act in its sole 


discretion, the Parties shall act reasonably and in accordance with the principles of good faith and 


fair dealing in the performance of this Agreement. 


Section 20.21 Documentation Format.  This Agreement and all documentation to be 


supplied hereunder shall be in the English language and all units of measurement in the design 


process, specifications, drawings and other documents shall be specified in dimensions as 


customarily used in the United States of America. 


Section 20.22 Failure Under Related Contracts.  Contractor shall not contend, in any 


Dispute, that Owner has failed to comply with any of its obligations hereunder, nor shall Contractor 


be relieved of any failure to comply with its obligations hereunder, to the extent any such failure 


to comply is caused by or attributable to the failure of any Contractor Related Party or any 


Subcontractor to comply with or a breach of any of its representations, warranties, covenants or 


agreements under any Project Transaction Document (which failure or breach has not otherwise 


been excused, cured or remedied in accordance with such Project Transaction Document). 


Section 20.23 WAIVER OF JURY TRIAL THE PARTIES SHALL RESOLVE ANY 


DISPUTE RELATING TO THIS AGREEMENT VIA BINDING ARBITRATION AS 


PROVIDED IN ARTICLE 19.  HOWEVER, TO THE EXTENT THAT THERE ARE ANY 


PROCEEDINGS IN THE COURTS IDENTIFIED IN SECTION 19.1(G), EACH PARTY 


HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 


APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH RESPECT 


TO ANY MATTER RELATED TO THIS AGREEMENT.  Each Party (i) certifies that no 


representative of the other Party has represented, expressly or otherwise, that such other Party 


would not, in the event of a Dispute, seek to enforce the foregoing waiver, and (ii) acknowledges 


that it and the other Party have been induced to enter into this Agreement by, among other things, 


the mutual waivers and certifications in this Section 20.23.  


[signature page to follow] 







 


[Signature Page to Engineering, Procurement and  


Construction Agreement] 
 


IN WITNESS WHEREOF, Contractor and Owner have caused this Agreement to be 


executed by their duly authorized representatives as of the Effective Date. 


  


OKLAHOMA GAS AND ELECTRIC 


COMPANY 


Owner 


 


[•] 


Contractor 


By:_________________________________ By:__________________________________ 


Name: Name: 


Title: Title: 
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ASSET PURCHASE AGREEMENT 


THIS ASSET PURCHASE AGREEMENT (the “Agreement”), dated as of [•] (the 


“Execution Date”), is made and entered into by and between Oklahoma Gas and Electric Company, 


a [•] (“Buyer”), on the one hand, and [•] (“Seller”), on the other hand.  


RECITALS 


WHEREAS, Seller is developing a combustion turbine and/or reciprocating 


internal combustion engine facility with an approximate capacity of [•], to be constructed after 


Closing by Contractor pursuant to the EPC Contract in [•], [•] and known as [•] (together with the 


Project Assets, the “Project”); and 


WHEREAS, on the Closing Date, (a) Seller desires to sell, and Buyer desires to 


purchase the Project Assets, and Buyer desires to assume, and Seller desires to assign, the Assumed 


Liabilities, in each case on the terms and subject to the conditions set forth herein and (b) Buyer 


desires that Owner engages an Affiliate of Seller, the Contractor, to construct the Project on the 


terms and subject to the conditions set forth in the EPC Contract. 


NOW, THEREFORE, in consideration of the mutual agreements, covenants, 


representations and warranties set forth herein, and intending to be legally bound hereby, the 


Parties agree as follows: 


ARTICLE I 


 


DEFINITIONS 


Section 1.1 Definitions.  The following capitalized terms shall have the 


respective meanings set forth below: “Accounting Standards Codification” means the “FASB 


Accounting Standards Codification” and “Accounting Standards Updates” issued by the Financial 


Accounting Standards Board. 


“Actual Prorated Amount” has the meaning set forth in Section 3.6(d). 


“Affected System” has the meaning set forth in SPP Tariff Attachment V. 


“Affected System Operator” has the meaning set forth in SPP Tariff Attachment V.  


“Affiliate” means, with respect to any specified Person, any other Person that directly or 


indirectly, through one or more intermediaries, controls, is controlled by, or is under common 


control with, such first Person.  For purposes of this definition, control of a Person means the 


power, direct or indirect, to direct or cause the direction of the management and policies of such 


Person whether through ownership of voting securities or ownership interests, by contract or 


otherwise, and specifically with respect to a corporation, partnership or limited liability company, 


includes direct or indirect ownership of more than fifty percent (50%) of the voting securities in 


such corporation or of the voting interest in a partnership or limited liability company or the power, 
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direct or indirect, to elect or appoint a majority of the directors or managers, as applicable, of such 


corporation, partnership or limited liability company.   


“Affiliate Arrangement” has the meaning set forth in Section 4.21. 


“Aggregate Consideration” means the sum of the Purchase Price plus the costs and 


expenses to be incurred or paid by Buyer under the EPC Contract. 


“Agreement” has the meaning set forth in the Preamble. 


“Ancillary Agreements” means the Parent Guaranty, the Deeds, each Bill of Sale and 


Assignment, each Real Property Assignment Agreement, the EPC Contract, the Contractor Parent 


Guaranty, and each other document, certificate, agreement or other instrument executed and 


delivered by the Parties pursuant hereto. 


“Assigned Contracts” has the meaning set forth in Section 3.1(c). 


“Assumed Liabilities” has the meaning set forth in Section 3.3. 


“Base Purchase Price” has the meaning set forth in Section 3.5(a). 


“Benefit Plan” has the meaning set forth in Section 4.17(b). 


“Bill of Sale and Assignment” has the meaning set forth in Section 3.8(b). 


“Books and Records” means books, records, files, documents, Contracts, Tax Returns, 


instruments, papers, correspondence, journals, deeds, licenses, lists of contractors and 


subcontractors, computer files and programs (other than Seller’s or any of its Affiliates’ enterprise-


wide computer programs), construction reports, purchase orders, certificates of title, rent rolls, 


financial statements, real estate financial statements, accounting records, third-party reports related 


to the Real Property, access or security codes, safety and maintenance manuals, incident reports, 


injury reports, engineering design plans, warranties, drawings, specifications, test reports, quality 


documentation and reports, hazardous waste disposal records, surveys, and any other books and 


records, in each case, in all formats in which they are reasonably and practically available, 


including original and electronic versions, where applicable, in each case, in the possession or 


control of Seller or any of its Affiliates and to the extent relating to the Project or the Assumed 


Liabilities. 


“Business Day” means any day, other than Saturday, Sunday or any other day on which 


commercial banks located in the State of Oklahoma or the State of Arkansas are required by 


applicable Law to be closed. 


“Buyer” has the meaning set forth in the Preamble.  


“Buyer Closing Certificate” has the meaning set forth in Section 3.9(g). 


“Buyer Conditions Precedent” has the meaning set forth in Section 7.1. 
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“Buyer Fundamental Representations” means the representations and warranties set forth 


in Sections 5.1 (Organization and Existence), 5.2 (Authorization), and 5.7 (Brokers). 


“Cap” has the meaning set forth in Section 9.2(b)(ii). 


“Change of Control” means that Parent Guarantor and Seller shall cease to be under 


common Control. 


“Claim” means any demand, complaint, claim, action, legal proceeding (whether at law or 


in equity), investigation, request for information, arbitration, hearing, audit or suit commenced, 


brought, conducted, or heard by or before, or otherwise involving, any Governmental Entity. 


“Claim Notice” has the meaning set forth in Section 9.4(a). 


“Closing” has the meaning set forth in Section 3.7. 


“Closing Date” has the meaning set forth in Section 3.7. 


“Code” means the Internal Revenue Code of 1986, as amended. 


[“Commission Approvals” means the [CPCN] and other approvals of the [OCC/APSC] to 


be obtained by Buyer authorizing Buyer to acquire, construct, and operate the Project Assets and 


the Project.]1 


“Condemnation” means any condemnation, appropriation or other taking of (including by 


eminent domain) any Project Assets by a Governmental Entity. 


“Confidential Information” has the meaning set forth in Section 6.5(a). 


“Confidentiality Agreement” means that Confidentiality Agreement, dated as of [•], by and 


among [•] and [•].  


“Consent” means consents, authorizations, approvals, releases, waivers, clearances, 


permits, grants, franchises, concessions, licenses, exemptions or orders of, registrations, 


certifications, declarations or filings with, or reports or notices to, any Person, including any 


Governmental Entity, and any similar agreements or approvals. 


“Contract” means any contract, lease, sublease, use or occupancy agreement, license (other 


than a Permit), evidence of indebtedness, mortgage, indenture, purchase order, binding bid, letter 


of credit, security agreement, undertaking or other agreement that is legally binding. 


“Contract Consent” has the meaning set forth in Section 6.3(a). 


“Contractor” means [Seller/Seller Affiliate], as Contractor under the EPC Contract. 


 
1 Note to Draft:  Commission approvals are dependent upon project and location.   
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“Contractor Parent Guaranty” means the Contractor Parent Guaranty to be issued on the 


Closing Date by Parent Guarantor in favor of Buyer, in the form attached as an Exhibit to the EPC 


Contract. 


“Contractor Permit” means those Permits identified in the “Contractor under EPC” column 


of Schedule A to Exhibit 1. 


“Contract Price” has the meaning set forth in the EPC Contract. 


“Control” means the possession, directly or indirectly, of the power to direct or cause the 


direction of the management or policies of a Person, whether through the ownership of voting 


securities, by contract or otherwise. 


“Counterparty” has the meaning set forth in Section 6.3(a). 


“Credit Support” means any letters of credit, guarantees, deposits (including study 


deposits), bonds, or other financial security arrangements, or credit support arrangements. 


“Critical Development Work” means the Development Work identified as “Critical 


Development Work” on Exhibit 1.   


“Damages” means any and all injuries, Liabilities, losses, damages, judgments, fines, 


interest, Taxes, penalties, deficiencies, costs, expenses, including the reasonable and documented 


fees and disbursements of counsel and experts (including attorneys and paralegals, whether at the 


pre-trial, trial, or appellate level, or in arbitration) and all amounts reasonably paid in investigation, 


defense, or settlement of any of the foregoing, in each case, excluding any Non-Reimbursable 


Damages.  


“Data Site” means the electronic data site established and maintained by Seller or its 


Affiliates in connection with the Transactions at [ • ]. 


“Deductible” has the meaning set forth in Section 9.2(b)(i). 


“Deed” means the special warranty deed by which the owned Real Property Interests shall 


be conveyed by Seller to Buyer, substantially in the forms attached hereto as Exhibit 5. 


“Development Work” means the Critical Development Work and the Other Development 


Work. 


“Disclosing Party” has the meaning set forth in Section 6.5(a). 


“Disclosure Schedules” means the schedules to (a) the representations and warranties of 


Seller provided pursuant to Article IV and (b) the representations and warranties of Buyer provided 


pursuant to Article V.  


“Distribution Upgrades” has the meaning set forth in SPP Tariff Attachment V. 


“Dollars” or “$” means the lawful currency of the United States of America.  
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“Environmental Attributes” means all environmental air quality credits, green credits, 


carbon credits, emissions reduction credits, certificates, tags, offsets, allowances, or similar 


products or rights, howsoever entitled, (a) resulting from the avoidance of the emission of any gas, 


chemical, or other substance, including mercury, nitrogen oxide, sulfur dioxide, carbon dioxide, 


carbon monoxide, particulate matter or similar pollutants or contaminants of air, water, or soil, and 


(b) attributable to the generation, purchase, sale or use of renewable energy or use of renewable 


generation technologies by the Project, or otherwise attributable to the Project. 


“Environmental Consultant” means [__________] or such other Person as is acceptable to 


Buyer in its reasonable discretion. 


“Environmental Law” means any applicable Law relating to (a) the protection, 


preservation, restoration, or remediation of the environment (including air, surface water, 


groundwater, drinking water supply, surface land, subsurface land, plant and animal life or any 


other natural resource), (b) the protection of human health (as it relates to exposure to Hazardous 


Substances), (c) the treatment, storage, handling or disposal of Hazardous Substances, or (d) the 


prevention of pollution. 


“Environmental Permits” has the meaning set forth in Section 4.13(b). 


“EPC Contract” means the Engineering, Procurement and Construction Contract, to be 


executed and delivered on the Closing Date, by and between Owner and Contractor, substantially 


in the form attached hereto as Exhibit 7. 


“ERISA” has the meaning set forth in Section 4.17(b). 


“Estimated Prorated Adjustment Amount” has the meaning set forth in Section 3.6(c). 


“Estimated Prorated Amount” has the meaning set forth in Section 3.6(c). 


“Excluded Assets” has the meaning set forth in Section 3.2. 


“Excluded Liabilities” has the meaning set forth in Section 3.4. 


“Execution Date” has the meaning set forth in the Preamble. 


“Extension Period” has the meaning set forth in Section 10.1(a). 


“FCA” has the meaning set forth in Section 4.11(a)(ii). 


“FERC” means the Federal Energy Regulatory Commission and any successor thereto. 


“GAAP” means generally accepted accounting principles in the United States of America 


consistently applied. 


“GIA” means that certain Generator Interconnection Agreement entered into by and among 


SPP, the Interconnecting Utility, and Seller. 
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“Good Utility Practice” means any of the practices, methods, standards, procedures and 


acts that, at the time of performance of a Party’s obligations under this Agreement, are commonly 


engaged in or approved by Persons performing similar acts in the combustion turbine system 


industry in the United States with respect to the development or ownership of combustion turbine 


systems of similar type and size as the Project during the relevant time period, or any of the 


practices, methods, and acts which, in the exercise of reasonable judgment in light of the facts 


known at the time the decision is made, would have been reasonably expected to accomplish the 


desired result in a manner consistent with commercially reasonable business practices and 


applicable Law.  “Good Utility Practice” does not mean the optimum practice, method, or act to 


the exclusion of all others, but rather means an acceptable range of  practices, methods, or acts 


generally accepted by the combustion turbine system industry in the United States during the 


relevant time period that meet the requirements of the preceding sentence. 


“Governmental Entity” means any court, tribunal, arbitrator, authority, agency, 


commission, regulatory body, legislative body, official or other instrumentality of the United 


States or any foreign, state, county, city or other political subdivision or similar governing entity, 


and including any governmental or quasi-governmental body administering, regulating or having 


general oversight over electric reliability or gas, electricity, power markets.    


“Hazardous Substance” means any substance or material listed, defined, designated, or 


classified as a pollutant, contaminant, hazardous substance, toxic substance, hazardous waste or 


words of similar import under any Environmental Law, including, petroleum or petroleum 


products, polychlorinated biphenyls, and friable asbestos. 


“Income Tax” means any Tax imposed on net income or profits, including all net income, 


profits, earnings, capital gain, gross receipts, excess profits or any other similar Tax imposed by a 


Taxing Authority, including any related interest, fine or penalties. 


“Indebtedness” means, without duplication, (a) any indebtedness for borrowed money, 


together with all accrued interest and fees associated therewith, (b) any indebtedness evidenced by 


any note, bond, debenture or other debt security, together with all accrued interest and fees 


associated therewith, (c) any commitment by which a Person assures a creditor against loss 


(including all obligations of such Person to reimburse any bank or other Person in respect of 


amounts paid or advanced under a letter of credit or other instrument), (d) any liabilities or other 


obligations associated with interest rate securities or other derivative instruments, including 


interest rate swaps and any other instruments used to manage exposure to fluctuations in interest 


rates, (e) any liability for the payment of money relating to a lease that is required to be capitalized 


in accordance with GAAP, (f) any liability for the deferred purchase price of property or services 


(other than trade payables), (g) any obligations for amounts drawn under acceptance, letters of 


credit or similar facilities, and (h) guarantees with respect to any indebtedness of the types 


specified in the preceding clauses (a)-(g). 


“Indemnified Buyer Parties” has the meaning set forth in Section 9.2(a).  


“Indemnified Buyer Party” has the meaning set forth in Section 9.2(a).  


“Indemnified Party” has the meaning set forth in Section 9.4(a).  
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“Indemnified Seller Parties” has the meaning set forth in Section 9.3(a).  


“Indemnified Seller Party” has the meaning set forth in Section 9.3(a).  


“Indemnifying Party” has the meaning set forth in Section 9.4(a).  


“Insurance Policies” has the meaning set forth in Section 4.14(a). 


“Intellectual Property” means trademarks, trade names, patents, service marks, brand 


marks, brand names, computer programs, databases, trade secrets, know-how, industrial designs, 


copyrights and other similar intellectual property rights. 


“Interconnecting Utility” means the Transmission Owner that is party to the GIA and owns, 


leases or otherwise possesses an interest in the portion of the Transmission System at the 


Interconnection Point.  


“Interconnection Costs” means all interconnection costs, including the costs of any 


Network Upgrades, Distribution Upgrades, Interconnection Facilities, or upgrades to Affected 


Systems and posting of any Credit Support (including pursuant to SPP Tariff Attachment V), for 


or in respect of Interconnection Studies, Network Upgrades, Distribution Upgrades, 


Interconnection Facilities, or Affected Systems for the GIA or the Queue Position. 


“Interconnection Facilities” has the meaning set forth in SPP Tariff Attachment V. 


“Interconnection Point” has the meaning set forth in the EPC Contract. 


“Interconnection Studies” means the interconnection studies, facilities studies, or other 


similar studies required by SPP, Interconnecting Utility, or by an Affected System in connection 


with the GIA or Queue Position. 


“Interim Balance Sheet” has the meaning set forth in Section 4.6(a). 


“Interim Balance Sheet Date” has the meaning set forth in Section 4.6(a). 


“Interim Period” means the period beginning on the Execution Date and ending at the 


Closing Date. 


“IRS” means the U.S. Internal Revenue Service or any successor agency. 


“Issued Environmental Permits” has the meaning set forth in Section 4.13(c). 


“Issued Permit” has the meaning set forth in Section 4.9(c). 


“Knowledge” means (a) with respect to Seller, the knowledge after due inquiry of the 


individuals listed on Schedule 1.1(a) and (b) with respect to Buyer, the knowledge after due inquiry 


of the individuals listed on Schedule 1.1(a). 


“Law” means, with respect to any Person, any statute, law, standard, code, principle of 


common law, treaty, ordinance, rule, constitution, administrative interpretation, regulation, Order, 
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writ, injunction, directive, judgment, decree or other requirement of any Governmental Entity 


applicable to such Person or any of its assets or properties or the Project or the Assumed Liabilities. 


“Liability” means, with respect to any Person, any liability, indebtedness or obligation of 


such Person of any kind, character or description, whether known or unknown, absolute or 


contingent, accrued or unaccrued, disputed or undisputed, due or to become due. 


“Lien” means any charge, claim, lien, option, encumbrance, mortgage, deed of trust, 


pledge, assessment, lease, levy, security interest, equitable interest, easement, restrictive covenant, 


encroachment, title imperfection, restriction on transfer, conditional sale or other title retention 


arrangement. 


“Made Available” means, with regard to Seller, made available or otherwise accessible to 


the Buyer by means of the Data Site, or otherwise delivered to Buyer electronically or by other 


means by Seller not less than three (3) Business Days prior to the Closing Date. 


“Material Adverse Effect” means any change, event, circumstance, development, 


occurrence or effect that, individually or in the aggregate with any other change, event, 


circumstance, development, occurrence or effect has had or would reasonably be expected to have 


a materially adverse effect on, (a) the business, liabilities, operations or condition (financial or 


otherwise) of Seller or of the Project or Assumed Liabilities, taken as a whole, (b) any Party’s 


ability to perform its obligations hereunder, in the case of clauses (a) and (b), except for any such 


change or event resulting from or arising out of (i) changes in economic conditions generally or in 


the industries in which the Project will be operated, whether international, national, regional or 


local, (ii) changes in international, national, regional, state or local wholesale or retail markets 


(including market description or pricing) for energy, electricity, or ancillary services, including 


those due to actions by competitors or changes in international, national, regional, state or local 


electric transmission or distribution systems, including the operation or condition thereof, (iii) 


changes in general regulatory or political conditions, including any acts of war, civil unrest or 


terrorist activities (or similar activities), any epidemic, pandemic, or widespread disease outbreak 


(including the COVID-19 virus), or, in each case, any changes, restrictions or additional health or 


security measures imposed by a Governmental Entity in connection therewith, (iv) any changes in 


the costs of commodities, services, equipment, materials or supplies, including fuel and other 


consumables, or changes in the price of energy, capacity or ancillary services, (v) effects of 


weather, natural disasters or meteorological events, including climate change, (vi) any change in 


Law, accounting standards or regulatory policy adopted or approved by any Governmental Entity, 


(vii) any changes or adverse conditions in securities markets, interest rates or currency exchange 


rates, (viii) any actions specifically required to be taken or consented to pursuant to or in 


accordance with this Agreement, (ix) this Agreement, the identity of Buyer, the Transactions or 


the announcement or execution hereof, including the impact thereof on the relationships, 


contractual or otherwise, with customers, suppliers, licensors, distributors, partners and service 


providers related to the Project or the Assumed Liabilities, or (x) any failure to meet any 


projections, estimates or forecasts for any period (provided, that any underlying cause of the failure 


to meet projections, estimates or forecasts may be taken into account in determining whether there 


has been a Material Adverse Effect except to the extent that such underlying cause is required not 


to be taken into account pursuant to clauses (i)-(ix) of this definition); provided, that in the case of 
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clauses (i)-(vii) of this definition, such changes or events do not disproportionately impact the 


Project relative to other solar power generating facilities. 


“Material Contracts” has the meaning set forth in Section 4.11(a). 


“Minor Claims Amount” has the meaning set forth in Section 9.2(b)(i). 


“MW” means megawatt (alternating current). 


“Net Worth” means, with respect to any Person, at the time of determination, the positive 


difference (if any) between (a) the value of the total assets (excluding intangible assets) of such 


Person as determined in accordance with GAAP as of such date of determination and (b) the value 


of the total liabilities of such Person as determined in accordance with GAAP as of such date of 


determination, as such net amount may be adjusted (to the extent the cash impact resulting from 


such loss or gain has not been realized) to cancel out the effects from any (i) non-cash loss or gain 


attributable to the mark-to-market movement in the valuation of derivative contracts during the 


calculation period, (ii) foreign currency translation effects during such period or (iii) other 


derivative instruments during such period, pursuant to the Accounting Standards Codification or 


otherwise. 


“Network Upgrades” has the meaning set forth in SPP Tariff Attachment V. 


“Non-Appealable” means with respect to a Permit, that any applicable administrative or 


judicial review period specified in the applicable Law authorizing the issuance of such Permit has 


expired and no appeals have been filed that were not resolved. 


“Non-Income Taxes” means Taxes other than (a) Income Taxes or (b) Transfer Taxes 


incurred in connection with this Agreement and the Transactions. 


“Non-Reimbursable Damages” has the meaning set forth in Section 9.7(b). 


 “Notice to Proceed” shall have the meaning set forth in the EPC Contract. 


“Order” means any award, decision, injunction, judgment, order, writ, decree, ruling, 


subpoena, or verdict entered, issued, made, or rendered by any Governmental Entity that possesses 


competent jurisdiction (in each case, whether preliminary or final). 


“Organizational Documents” means, (a) with respect to any corporation, its articles or 


certificate of incorporation and bylaws, (b) with respect to any limited liability company, its 


articles or certificate of organization or formation and its operating agreement or limited liability 


company agreement or documents of similar substance, (c) with respect to any limited partnership, 


its certificate of limited partnership and partnership agreement or governing or organizational 


documents of similar substance, and (d) with respect to any other entity, governing or 


organizational documents of similar substance to any of the foregoing, in the case of each of 


clauses (a)-(d), as may be in effect from time to time. 


“Other Development Work” means the work set forth in Part (b) of Exhibit 1 
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“Outside Date” has the meaning set forth in Section 10.1(a). 


“Owner’s Title Policy” means an ALTA [•] Owner’s or Leasehold (as the case may be) 


Policy of Title Insurance in the form of the Proforma Title Policy. 


“Parent Guarantor” means [•], a [•] 


“Parent Guarantor Financial Statements” has the meaning set forth in Section 4.6(b). 


“Parent Guaranty” means the guaranty provided by Parent Guarantor at the Execution Date 


attached hereto as Exhibit 11. 


“Party” means one of the parties to this Agreement, its successors and permitted assigns. 


“Permit” means any permit, certificate, license, franchise, consent, approval, registration, 


franchise, tariff, rate, waiver, exemption, order, grant, variance, determination or authorization 


issued, made or rendered by, or any registration, notice, declaration or filing with any 


Governmental Entity that possesses competent jurisdiction. 


“Permit Applications” has the meaning set forth in Section 3.1(b). 


“Permitted Lien” means collectively: (a) Liens for Taxes not yet due or delinquent, (b) any 


other Lien created by or approved in writing by Buyer, (c) Liens affirmatively insured against 


under the terms of the Owner’s Title Policy, (d) Liens consisting of mortgages or similar 


instruments affecting an interest in land superior to the interest of the Seller in the Real Property 


Agreements, provided that such mortgages or similar instruments are subject to customary non-


disturbance agreements for the benefit of Buyer, (e) any Lien to be released on or prior to the 


Closing, (f) the terms and conditions of the Real Property Agreements and the Real Property 


Assignment Agreements, (g) zoning, planning and other similar limitations and restrictions, all 


rights of any Governmental Entity to regulate the Real Property, but, in each case, only to the 


extent no violations exist at Closing, and any other Lien, imperfections or irregularities of title, 


rights-of-way, easements, servitudes, restrictions, covenants and other similar non-monetary 


matters of record, that with respect to the items in this subclause (g), (i) would not, individually or 


in the aggregate, detract from the value or use of the assets to which they attach, or (ii) does not, 


and would not reasonably be expected to, individually or in the aggregate, materially interfere with 


the construction, use or operation of the subject asset or the Project, (h) Liens disclosed on 


Schedule 1.1(b), and (i) for purposes of the Proforma Title Policy only and as of the Closing Date, 


matters identified on Schedule B - Section Two of the Title Commitment that have not been 


objected to by Buyer or with respect to which any objections by Buyer have been cured prior to 


Closing as part of the Critical Development Work described in Exhibit 1 to this Agreement or have 


been waived by Buyer in writing. 


“Person” means any individual, partnership, joint venture, company, corporation, limited 


liability company, limited duration company, limited life company, association, trust or other 


entity or organization, including a government or political subdivision or an agency or 


instrumentality thereof. 
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“Phase I ESA Report” means an ASTM Phase I environmental site assessment with respect 


to the Project Site prepared by the Environmental Consultant. 


“Post-Closing Period” means any period (including any Tax period) beginning after the 


Closing Date and that portion of any Straddle Period beginning the day after the Closing Date. 


“Pre-Closing Period” means any period (including any Tax period) ending on or before the 


Closing Date and that portion of any Straddle Period ending on the Closing Date. 


“Primary Subcontract” has the meaning set forth in the EPC Contract.  


“Proforma Title Policy” means ALTA [•] Owner’s Policy of Title Insurance, committing 


to insure the Real Property Interests in the amount of [•] or other amount specified by Buyer and 


issued by the Title Company, subject only to the Permitted Liens, and otherwise in form and 


substance, satisfactory to Buyer and providing for full extended coverage over all general title 


exceptions contained in such policy together with such endorsements set forth on Schedule 1.1(c) 


and affirmative coverages as Buyer may reasonably request from the Title Company that are 


available in the State of [Oklahoma/Arkansas], dated as of the Closing Date and issued to Buyer 


on the Closing Date.2 


“Project” has the meaning set forth in the Recitals. 


“Project Assets” has the meaning set forth in Section 3.1. 


“Project Permits” has the meaning set forth in Section 3.1(b). 


“Project Site” means the site on which the Project will be developed and constructed in [•] 


as further defined by the Real Property Interests. 


“Property Tax” means all real property Taxes, personal property Taxes and similar ad 


valorem Taxes with respect to the Project Assets (but excluding, for the avoidance of doubt, any 


Transfer Taxes). 


“Prorated Amount” means (a) with respect to any Prorated Item that is a prepayment, the 


amount allocable to the Post-Closing Period that was paid by Seller prior to the Closing, and (b) 


with respect to any other Prorated Item, the amount (expressed as a negative number) allocable to 


the Pre-Closing Period, whether or not then due and payable, that was not paid by Seller prior to 


the Closing, excluding, for the avoidance of doubt, any amount paid by Seller in the Post-Closing 


Period directly to the applicable third party, in each case, prorated in accordance with the 


methodology specified in Section 3.6 with respect to such Prorated Item. 


“Prorated Difference” has the meaning set forth in Section 3.6(d). 


“Prorated Items” has the meaning set forth in Section 3.6(b). 


 
2 Note to Draft  All real property provisions subject to revision based on project particulars. 
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“Purchase Price” has the meaning set forth in Section 3.5(a). 


“Queue Position” has the meaning set forth in Section 2.4(a). 


“Real Property” has the meaning set forth in Section 4.12(b). 


“Real Property Agreements” means the deeds, easements, leases, licenses, occupancy, 


right-of-way, surface or encroachment agreements, setback waiver agreements, cross or co-


location agreements, subordination and non-disturbance agreements, road user agreements, 


neighbor agreements, options or other agreements providing an interest in real property to which 


Seller is a party and used or held for use in, or necessary for, the development, ownership, 


construction, operation, or maintenance of the Project or the Project Assets. 


“Real Property Assignment Agreement” has the meaning set forth in Section 3.8(c). 


“Real Property Interests” means the interests in real property created under the Real 


Property Agreements. 


“Receiving Party” has the meaning set forth in Section 6.5(a). 


“Reimbursement Notice” has the meaning set forth in Section 3.6(d). 


“Reports and Studies” has the meaning set forth in Section 4.23. 


“Representatives” means the officers, directors, managers, employees, counsel, 


accountants, financial advisers, consultants and other agents and authorized representatives of a 


Person acting on behalf of such Person. 


“Required Permit” has the meaning set forth in Section 4.9(b). 


“Seller” has the meaning set forth in the Preamble. 


“Seller Closing Certificate” has the meaning set forth in Section 3.8(h). 


“Seller Conditions Precedent” has the meaning set forth in Section 8.1. 


“Seller Fundamental Representations” means the representations and warranties of Seller 


set forth in Section 4.1 (Organization and Existence), Section 4.2 (Authorization; Capitalization), 


Section 4.10(a) (Title to Project Assets), and Section 4.22 (Brokers). 


“SNUFCAs” has the meaning set forth in Section 4.11(a)(ii).  


“Specified Confidential Information” has the meaning set forth in Section 6.5(d). 


“SPP” means the Southwest Power Pool, Inc.  


“SPP Tariff” means the SPP Open Access Transmission, Energy and Operating Reserve 


Market Tariff on File with FERC  
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“Straddle Period” means any period (including any Tax period) that begins on or before 


and ends after the Closing Date.  


“Survey” means a survey of the Real Property certified to Buyer and the Title Company, 


in form and substance reasonably acceptable to Buyer, sufficient for the Title Company to provide 


survey coverage in any title policy issued in accordance with the Owner’s Title Policy, and in 


compliance with the “[___] Minimum Standard Detail Requirements for ALTA/NSPS Land Title 


Surveys” jointly established and adopted by the American Land Title Association and the National 


Society of Professional Surveyors effective [ • ] showing and including optional items 1, 2, 3, 4, 


5, 6(a), 6(b), 7(c), 8, 9 (if applicable), 11, 12 (if applicable), 13, 16, 17, 18, 19, and 20 and 


disclosing the location of all improvements, plottable easements, encroachments, roadways, utility 


lines, set back lines and other matters shown customarily on such surveys, and showing access 


affirmatively to public streets and roads, and certified by a surveyor licensed in the State of 


[Oklahoma/Arkansas] reasonably satisfactory to the Title Company and Buyer. 


“Tax” or “Taxes” means any U.S. federal, state, local or foreign income, profits, franchise, 


withholding, ad valorem, gross receipts, windfall profits, value added, production, goods and 


services, harmonized sales, duty, license, personal property (tangible and intangible), employment, 


payroll, sales and use, social security, disability, occupation, real property, severance, excise and 


other taxes, levies, duties, customs, tariffs, imposts, assessments or other charges in the nature of 


a tax imposed by a Governmental Entity, including any interest, penalty or addition thereto. 


“Tax Return” means any return, report, information return, declaration, statement, claim 


for refund or other document (including any schedule or related or supporting information) 


supplied or required to be supplied to any Taxing Authority with respect to Taxes, including 


amendments or supplements thereto. 


“Taxing Authority” means, with respect to any Tax, the Governmental Entity that imposes 


such Tax, and the agency (if any) charged with the assessment, determination or collection of such 


Tax for such entity or subdivision. 


“Third Party” has the meaning set forth in Section 9.4(a). 


“Third Party Claim” has the meaning set forth in Section 9.4(b). 


“Title Company” means [•]. 


“Title Commitment” has the meaning set forth in Section 6.11(a).  


“Transactions” means the transactions contemplated by this Agreement, including the 


entry into or execution and delivery of the Ancillary Agreements. 


“Transfer Taxes” means all transfer, sales, use, goods and services, value added, 


documentary, real property transfer, recording, stamp duty, gross receipts, excise, transfer and 


conveyance Taxes and other similar Taxes. 


“Transmission Owner” has the meaning set forth in SPP Tariff Attachment V.  
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“Transmission System” has the meaning set forth in SPP Tariff Attachment V.  


“Treasury” means the United States Department of the Treasury or any successor 


department. 


“Treasury Regulations” means the U.S. federal income Tax regulations promulgated by 


Treasury under the Code. 


ARTICLE II 


 


DEVELOPMENT OF THE PROJECT 


Section 2.1 Development of the Project. Prior to the Closing: 


(a) Seller Responsibility for Development.  Seller shall use commercially 


reasonable efforts, at its sole cost and expense through and including the Closing Date (except as 


expressly provided in this Agreement), to complete the development of the Project, including the 


Other Development Work, and shall perform the Critical Development Work prior to Closing.  In 


undertaking the Development Work, Seller shall comply with the requirements of this Agreement, 


applicable Law, and Good Utility Practices. 


(b) Communication and Consultation with Buyer.  Seller shall regularly 


communicate and consult with Buyer regarding the status of the Development Work, including the 


negotiation of each Primary Subcontract, and Seller shall in good faith consider the input and 


comment of Buyer with respect to any matters that may arise in respect of such Development 


Work. 


Section 2.2 Reporting; Notices.   


(a) Monthly Development Report.  During the Interim Period, on or prior 


to thirty (30) days following the end of each calendar month, Seller shall provide Buyer with a 


monthly development report for such prior month with respect to the status of the Development 


Work, in the form of Exhibit 8. 


(b) Notices and Communication.  Seller shall promptly provide Buyer 


with copies of all notices and other communications Seller or any of its Affiliates delivers or 


receives in connection with the Project to or from Governmental Entities, SPP, the Transmission 


Owner, or any Affected System Operators.  In addition, Seller shall provide Buyer prompt notice 


(including the particulars of) and copies of, as applicable:  


(i) any Material Contracts, Real Property Agreements or 


Primary Subcontracts entered into by Seller or its Affiliates in connection with the 


Project; 


(ii) any notices or other communication delivered to or 


received from the other parties to the Material Contracts or the Real Property 


Agreements that could reasonably be expected to affect Buyer’s rights under this 
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Agreement or any Material Contract or Real Property Agreement, including any 


defaults pursuant to any Material Contract or Real Property Agreement;  


(iii) any Required Permit or Environmental Permit 


obtained by or on behalf of Seller or its Affiliates;  


(iv) all Reports and Studies; and  


(v) any litigation, threatened or pending Condemnation 


proceedings, or disputes with Governmental Entities or third parties. 


Section 2.3 Filing Reports and Making Payments.  To the extent that, prior to 


the Closing, any reports or notices with respect to Seller or the Project are required by any 


Governmental Entity, or any payments are required to be made to any Governmental Entity with 


respect to Seller or the Project pursuant to any Law, Permit, or Contract, Seller shall timely file 


such reports or notices, including any required by reason of the Transactions, and shall timely 


make such payments. 


Section 2.4 Interconnection. 


(a) Queue Positions.  The Parties intend that the Project will interconnect 


at [_____].  Seller owns SPP queue position [•] (the “Queue Position”) and Seller entered into the 


GIA in connection with the Queue Position on [_______].. 


(b) Interconnection Costs.  Without limiting Contractor’s obligations 


under the EPC Contract, Seller shall pay, on behalf of the Project, all Interconnection Costs arising 


prior to or after the Closing Date. 


(c) Information.  As soon as is reasonably practicable after Seller’s 


receipt of any Interconnection Studies, reports, material external correspondence, the GIA, FCAs 


or SNUFCAs, Seller will Make Available to Buyer accurate and complete copies thereof.  Seller 


shall consult with Buyer for Buyer’s review of Interconnection Study reports prior to finalizing 


any Interconnection Studies, and in connection with any material meetings or conference calls 


associated with the GIA, and, as applicable, any appendices to the FCAs or the SNUFCAs.  


Section 2.5 Assignability of Project Assets.  Seller shall use commercially 


reasonable efforts to cause (a) all of the Assigned Contracts, Interconnection Studies, Reports and 


Studies, and Project Permits, to the extent allowed by Law, to provide that, or otherwise to be 


structured so that, such Project Assets are freely transferable to Buyer, and (b) all Credit Support 


for the Project posted by or on behalf of Seller with Counterparties or Governmental Entities to be 


replaceable by Buyer with substitute Credit Support, in each case without the need for Consents 


or the payment of costs or fees. 


Section 2.6 Credit Support.  Seller shall provide all Credit Support required to 


be provided prior to Closing (a) in connection with any Interconnection Studies, Interconnection 


Facilities, or Network Upgrades, or (b) pursuant to any other Permit respecting the Project or any 


Assigned Contract.   The Credit Support described in this Section 2.6 shall be terminated and 
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released, or returned to Seller, as applicable, promptly after being replaced by Buyer pursuant to 


Section 6.16.   


Section 2.7 Schedule Updates.  During the Interim Period, Seller, with the 


consent of Buyer, and Buyer, with the consent of Seller, in each case in its sole discretion, shall 


have the right to supplement, modify or otherwise update Seller’s Disclosure Schedules or Buyer’s 


Disclosure Schedules, as applicable, solely with respect to events occurring, or circumstances 


arising, during the Interim Period.  Any such update shall be given full effect for purposes of this 


Agreement, including Section 7.1(a) or Section 8.1(a), as applicable, and Article IX. 


ARTICLE III 


 


PURCHASE AND SALE OF ASSETS; ASSUMPTION OF LIABILITIES 


Section 3.1 Purchase and Sale of the Project Assets.  Subject to and upon the 


terms and conditions contained herein, at the Closing, Seller shall sell, assign and transfer to Buyer, 


and Buyer shall purchase, acquire and accept from Seller all rights, title and interest of Seller in 


and to all of the properties, assets, and rights of any kind, whether real, personal or mixed, tangible 


or intangible, owned, licensed, leased or otherwise held by Seller, wherever located, that are used 


or held for use in, or necessary for, the ownership, leasing, licensing, construction, or 


commencement of operations of the Project, taking into account the then-current stage of 


development as contemplated hereby (collectively, the “Project Assets”), free and clear of any 


Liens other than Permitted Liens, including the following: 


(a) the Real Property Interests; 


(b) subject to Section 6.4, (i) all Required Permits and Environmental 


Permits (collectively, the “Project Permits”), and (ii) all applications for any such Permit filed on 


or before the Closing Date (the “Permit Applications”);  


(c) subject to Section 6.3, all Contracts listed on Schedule 3.1(c) 


(collectively, the “Assigned Contracts”); 


(d) all Books and Records; 


(e) all causes of action, lawsuits, judgments, claims and demands of any 


nature, whether mature, contingent or otherwise, whether in tort, contract or otherwise, in favor of 


Seller and arising out of or relating to the Project or any Assumed Liability, whether by way of 


counterclaim or otherwise, including all rights of indemnity, warranty rights, rights of contribution, 


rights to refunds, rights of reimbursement and other rights of recovery (regardless of whether such 


rights are currently exercisable), in each case, that do not constitute Excluded Assets; 


(f) (i) all Intellectual Property owned by Seller and used or held for use 


in, or necessary for, the ownership, leasing, licensing, construction, or commencement of 


operations of the Project, and (ii) all licenses and other use rights of Seller to third-party Intellectual 


Property under Contracts to the extent transferrable pursuant to applicable Law without consent or 


payment of fees (except to the extent that such Contracts are Assigned Contracts, which are in all 
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cases included in the Project Assets), including whatever rights, if any, Seller or its Affiliates has 


to the use of the name [•] (or similar name) for the purpose of describing the Project;  


(g) the Interconnection Studies, the Reports and Studies, the Survey 


certified to Seller at Closing, and any site maps and site plans pertaining to the Project; 


(h) any Environmental Attributes relating to the Project;  


(i) the Queue Position; and 


(j) all rights to insurance proceeds recovered or recoverable by Seller for 


a loss, event or occurrence arising prior to the Closing with respect to any of the Project Assets. 


Section 3.2 Excluded Assets.  Notwithstanding anything contained in this 


Agreement to the contrary, Seller shall not sell, assign or transfer to Buyer, and Buyer shall not 


purchase from Seller, any rights, title or interest of Seller or any of its Affiliates in and to any 


properties, assets, or rights of any kind, whether tangible or intangible, owned, licensed, leased or 


otherwise held by Seller or any of its Affiliates other than the Project Assets (all such assets, the 


“Excluded Assets”).   


Section 3.3 Assumed Liabilities.  Subject to and upon the terms and conditions 


contained herein, at the Closing, Buyer shall assume from Seller, and Seller shall assign to Buyer 


(and thereafter Buyer shall pay, perform or discharge), only the following Liabilities (collectively, 


the “Assumed Liabilities”): 


(a) all Liabilities of Seller under the Assigned Contracts, solely to the 


extent such Liabilities relate to, or arise out of, directly or indirectly, the Project Assets from and 


after the Closing (other than, for the avoidance of doubt, Liabilities that relate to, or arise out of, 


directly or indirectly, any breach by Seller of any Assigned Contract); 


(b) (i) all Liabilities under the Project Permits to the extent such 


Liabilities relate to, or arise out of, directly or indirectly, the Project Assets from and after the 


Closing (and excluding, for the avoidance of doubt, Liabilities that relate to, or arise out of, directly 


or indirectly, any breach by Seller under any Project Permit; and 


(c) Property Taxes to the extent specifically allocated to Buyer pursuant 


to Section 3.6. 


Section 3.4 Excluded Liabilities.  Buyer shall not assume or be liable hereunder 


for any Liabilities of Seller or any other Person other than the Assumed Liabilities (the “Excluded 


Liabilities”).   


Section 3.5 Purchase Price.   


(a) Upon the terms and subject to the conditions of this Agreement, the 


consideration for the purchase of the Project Assets and the Assumed Liabilities payable by Buyer, 


in the aggregate, shall be equal to [•] Dollars  (“Base Purchase Price”), plus or minus (as applicable) 


any adjustments required by Section 3.6 (the “Purchase Price”).  
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(b) On the Closing Date, Buyer shall pay to Seller the Base Purchase 


Price. 


Section 3.6 Allocation of Purchase Price; Proration. 


(a) Buyer and Seller acknowledge and agree that for purposes of income 


Tax reporting, the Project Assets do not include any goodwill or going concern value and neither 


Seller nor Buyer will file any IRS Form 8594 in connection with the Transactions.  


(b) Buyer and Seller agree that, (i) all (A) Property Taxes, (B) rents, fees 


or payments under the Real Property Agreements, including payments to Counterparties under the 


Real Property Agreements, and (C) annual Permit or registration fees, if any, directly attributable 


to the Project Assets (collectively, the “Prorated Items”) shall, with respect to any Straddle Period, 


be apportioned between Buyer, on the one hand, and Seller, on the other hand, based on the number 


of days of such Straddle Period included in the Pre-Closing Period and the number of days of such 


Straddle Period included in the Post-Closing Period; provided, that any increase in Property Taxes 


attributable to reassessment based on the Transactions contemplated by this Agreement or 


improvements made or transactions occurring on or after the Closing Date shall be apportioned 


solely to the Post-Closing Period, (ii) Seller shall be liable to the extent such items are attributable 


to any Pre-Closing Period, (iii) Buyer shall be liable to the extent such items are attributable to any 


Post-Closing Period, and (iv) any refunds, credits or similar benefits relating to such Prorated Items 


shall be allocated between the Parties in the same manner that the Prorated Items to which the 


refunds, credits or similar benefits relate are to be paid.  


(c) At least three (3) Business Days prior to the anticipated Closing Date, 


Seller shall deliver to Buyer Seller’s good faith calculation of (i) the Prorated Amount (if any) for 


each Prorated Item (with respect to each Prorated Item, as Seller’s calculation may be modified 


upon incorporation of any comments by Buyer to which Seller has agreed prior to the Closing, the 


“Estimated Prorated Amount”), together with reasonable supporting detail of Seller’s calculation 


thereof, and (ii) the sum of all Estimated Prorated Amounts (if any) (such sum, which may be a 


negative or a positive number, the “Estimated Prorated Adjustment Amount”).  In providing its 


good faith calculation, Seller shall take into account (as applicable) the actual fee, cost or amount 


of the Prorated Item for the most recent preceding year (or appropriate period) for which an actual 


fee, cost or amount paid is available.  Seller shall consider in good faith any comments on Seller’s 


good faith calculation submitted by Buyer at least one (1) Business Day prior to the Closing Date.  


In the event that Buyer and Seller are unable to agree on the calculation of the Estimated Prorated 


Adjustment Amount, any items in dispute shall be submitted for resolution by an internationally 


recognized accounting firm (whose fees and expenses shall be shared by Buyer and Seller).  If the 


Estimated Prorated Adjustment Amount is a positive number, then at the Closing (or within three 


(3) Business Days following a later final determination) Buyer shall pay to Seller the Estimated 


Prorated Adjustment Amount.  If the Estimated Prorated Adjustment Amount is a negative 


number, then at the Closing (or within three (3) Business Days following a later final 


determination) Seller shall pay to Buyer the Estimated Prorated Adjustment Amount. 


(d) Promptly upon receipt of any invoice for such Prorated Item or other 


information confirming the actual Prorated Amount for such Prorated Item (the “Actual Prorated 


Amount”), Buyer or Seller, as applicable, shall notify the other Party in writing thereof (the 
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“Reimbursement Notice”), which Reimbursement Notice shall set forth the absolute value of the 


difference between the Estimated Prorated Amount and the Actual Prorated Amount for each 


Prorated Item identified in the Reimbursement Notice (the “Prorated Difference”), together with 


the invoice for such Prorated Item or other information confirming the Actual Prorated Amount.  


Within two (2) Business Days after the date of delivery of the Reimbursement Notice, (i) if the 


Actual Prorated Amount (whether a positive or a negative number) is greater than the Estimated 


Prorated Amount (whether a positive or a negative number) for such Prorated Item, Buyer shall 


pay an amount equal to the Prorated Difference to Seller, and (ii) if the Estimated Prorated Amount 


(whether a positive or a negative number) is greater than the Actual Prorated Amount (whether a 


positive or a negative number) for such Prorated Item, then Seller shall pay to Buyer the Prorated 


Difference.  Following the Closing, Seller and Buyer shall cooperate and provide each other and 


each other’s Representatives, with such documents and other records as may be reasonably 


requested in order to confirm all calculations made pursuant to this Section 3.6.  


Section 3.7 Closing.  The closing of the purchase and sale of the Project Assets 


and the assignment and assumption of the Assumed Liabilities (the “Closing”) shall take place at 


10:00 a.m., local time, either electronically or at the offices of [•] on the date three (3) Business 


Days following the satisfaction or waiver of the last of the Buyer Conditions Precedent and the 


Seller Conditions Precedent (other than those conditions that by their nature are to be satisfied at 


the Closing, but subject to the satisfaction or waiver of such conditions) or at such other time, date 


and place as the Parties may mutually agree in writing (the date on which the Closing actually 


occurs being referred to as the “Closing Date”).  All actions and deliverables set forth in Section 


3.8,  Section 3.9, Section 7.1, or Section 8.1 that occur or are delivered, as the case may be, on the 


Closing Date shall be deemed to occur simultaneously at the Closing. 


Section 3.8 Seller’s Deliverables.  At or prior to the Closing, Seller shall deliver, 


or cause to be delivered, to Buyer each of the following: 


(a) a counterpart, duly executed and acknowledged by Seller and dated 


as of the Closing Date, to any Deeds conveying the Real Property owned by Seller in fee to Buyer; 


(b) a counterpart, duly executed by Seller and dated as of the Closing 


Date, to one or more bills of sale and assignment and assumption agreements, in the form attached 


hereto as Exhibit 3, to effect the assignment of (i) the Interconnection Studies and (ii) the other 


Project Assets (other than the Real Property) to, and the assumption of the related Assumed 


Liabilities by, Buyer (subject to Section 6.3 and Section 6.4) (each, a “Bill of Sale and 


Assignment”); 


(c) a counterpart, duly executed and acknowledged (to the extent the 


same relates to a recording document or document to be recorded) by Seller and dated as of the 


Closing Date, to one or more assignment agreements, in the form attached hereto as Exhibit 4, to 


effect the assignment of each Real Property Agreement (excluding any Real Property conveyed 


pursuant to Section 3.8(a)), and the assumption of related Assumed Liabilities by, Buyer (each, a 


“Real Property Assignment Agreement”); 
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(d) a duly executed IRS Form W-9 and Certificate of Non-Foreign Status 


for Seller (or if it is a disregarded entity for U.S. federal income tax purposes, the Person treated 


for U.S. federal income tax purposes as the owner of its assets) in the form attached as Exhibit 12; 


(e) a counterpart of the EPC Contract, duly executed by Contractor and 


dated as of the Closing Date; 


(f) the Contractor Parent Guaranty, duly executed by Parent Guarantor 


and dated as of the Closing Date;  


(g) (i) an incumbency certificate, dated as of the Closing Date, for Seller, 


(ii) a good standing certificate for Seller, dated as of no more than five (5) days prior to the Closing, 


from the applicable Secretary of State, (iii) Organizational Documents of Seller, and (iv) 


resolutions of Seller’s Board of Directors, member, managing member or other equivalent 


governing and managing body, authorizing this Agreement dated as of the Closing Date; 


(h) a certificate of an authorized officer of Seller, dated as of the Closing 


Date, substantially in the form of Exhibit 9 (the “Seller Closing Certificate”);  


(i) such affidavits, indemnities or other documents in form and substance 


customarily and reasonably required by the Title Company to issue the Owner’s Title Policy;  


(j) an executed estoppel certificate (i) from all of the Counterparties to 


the Real Property Agreements dated not more than thirty (30) days prior to the Closing Date, and 


(ii) from each Counterparty to a Material Contract (other than any Counterparty to the 


Interconnection Studies or the GIA) substantially the form attached hereto as Exhibit 6, dated not 


more than fifteen (15) days prior to the Closing Date;  


(k) the Books and Records; and 


(l) any other documents required by applicable Law or expressly 


required under this Agreement, in each case, to consummate the Transactions. 


Section 3.9 Buyer’s Deliverables.  At or prior to the Closing, Buyer shall 


deliver, or cause to be delivered, to Seller (or its applicable designee) each of the following: 


(a) a counterpart, duly executed by Buyer and dated as of the Closing 


Date, to one or more Bills of Sale and Assignment (subject to Section 6.3 and Section 6.4);  


(b) a counterpart, duly executed by Buyer and dated as of the Closing 


Date, to one or more Real Property Assignment Agreements; 


(c) a counterpart of the EPC Contract, duly executed by Owner and dated 


as of the Closing Date; 


(d) (i) a duly executed [•] Sales and Use Tax Exemption Certificate in 


connection with the conveyance of the Project Assets and (ii) a copy of the receipt issued upon 


electronic filing of the [ • ] Real Estate Transfer Return required to be filed in connection with the 
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conveyance of the Project Assets under applicable Law, together with evidence of payment to the 


applicable Taxing Authority by Buyer or the Title Company of the Transfer Taxes shown as due 


on such filing;  


(e) (i) an incumbency certificate for Buyer, dated as of the Closing Date, 


(ii) a good standing certificate for Buyer, dated as of no more than five (5) days prior to the 


Closing, , and (iii) resolutions of Buyer’s Board of Directors, member, managing member or other 


equivalent governing body, authorizing this Agreement dated as of the Closing Date; 


(f) a certificate of an authorized officer of Buyer, dated as of the Closing 


Date, substantially in the form of Exhibit 10 (the “Buyer Closing Certificate”); and 


(g) any other documents required by applicable Law or expressly 


required under this Agreement (including Section 8.1), in each case, to consummate the 


Transactions.  


Section 3.10 Withholding.  Seller, Buyer or any Affiliate or agent of Seller or 


Buyer shall be entitled to deduct and withhold from payment of the Purchase Price, or any other 


amount (or any portion thereof) payable pursuant to this Agreement, such Taxes as are required to 


be deducted and withheld with respect to the making of such payment under the Code or any other 


applicable Tax Law.  Any Party that expects to so deduct or withhold (or expects its agent to so 


deduct or withhold) for Taxes will use commercially reasonable efforts to provide advance notice 


of the expected deduction or withholding to the Party with respect to which the deduction or 


withholding is to be made, and the Parties will use commercially reasonable efforts to cooperate 


to minimize the amount of the deduction or withholding.  To the extent that amounts are so 


deducted or withheld for Taxes, such amounts shall be paid by the responsible party to the relevant 


Taxing Authority and shall be treated for all purposes of this Agreement as having been paid to 


the Party to whom such amounts would otherwise have been paid. 


ARTICLE IV 


 


REPRESENTATIONS AND WARRANTIES RELATING TO SELLER AND THE 


PROJECT ASSETS 


Seller hereby represents and warrants to Buyer as of the Execution Date and as of 


the Closing Date, except for those representations and warranties that are made as of a specific 


date, as follows: 


Section 4.1 Organization and Existence.  Seller is a [•] duly formed, validly 


existing and in good standing under the [•], with all requisite organizational power and authority 


required to (a) own, lease, license, operate and maintain its assets and properties and perform the 


Development Work; (b) carry on its business as it is now being conducted; and (c) enter into this 


Agreement and the Ancillary Agreements to which it is (or, at the Closing, will be) a party and 


consummate the Transactions.  Seller is duly qualified or licensed to do business and is in good 


standing in each jurisdiction in which such qualification or licensing is required. 


Section 4.2 Authorization; Capitalization.  Seller has all requisite limited 


liability company power and authority to execute, deliver, and perform this Agreement and each 
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Ancillary Agreement to be executed by it in connection with this Agreement and to perform the 


obligations hereunder and thereunder and to consummate the Transactions.  Seller has duly taken 


all action necessary to execute and deliver this Agreement and the Ancillary Agreements to which 


it is (or at Closing will be) a party, to consummate the Transactions and to perform its obligations 


hereunder and thereunder, and no other action or proceeding on the part of Seller is necessary to 


authorize this Agreement or the Ancillary Agreements to which Seller is (or at Closing will be) a 


party, or the Transactions.  This Agreement and each of the Ancillary Agreements executed by 


Seller as of the Execution Date has been duly executed and delivered by Seller and, as of the 


Closing, the Ancillary Agreements to be executed by Seller at or prior to Closing will have been 


duly executed and delivered by Seller and assuming the due authorization, execution and delivery 


by Buyer of this Agreement and of the Ancillary Agreements, this Agreement and each of the 


Ancillary Agreements executed by Seller as of the Execution Date and, as of the Closing, the 


Ancillary Agreements to which Seller is (or at Closing will be) a party constitute (or at Closing 


will constitute) valid and legally binding obligations of Seller enforceable against Seller in 


accordance with the respective terms thereof, except as the enforceability thereof may be limited 


by applicable bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting the 


enforcement of creditors’ rights generally or by general equitable principles. 


Section 4.3 Noncontravention; Consents.  Except as set forth on Schedule 4.3 of 


Seller’s Disclosure Schedule, the execution, delivery and performance by Seller of this Agreement 


and the Ancillary Agreements to which Seller is (or, at the Closing, will be) a party do not, and the 


consummation by Seller of the Transactions will not (a) contravene or violate any provision of the 


Organizational Documents of Seller; (b) violate in any material respect any applicable Law 


applicable to Seller, the Project, or the Assumed Liabilities; (c) subject to obtaining the Consents 


set forth on Schedule 4.3(c) of Seller’s Disclosure Schedule, contravene or violate, in any material 


respect, any provision of, or result in the termination or acceleration of, or entitle any party to 


accelerate any obligation or Indebtedness under, any Contract or Project Permit to which Seller is 


a party or by which Seller is bound; or (d) result in the imposition or creation of any Lien upon or 


with respect to any of the Project Assets (other than Permitted Liens). 


Section 4.4 Governmental Approvals.  Except as set forth on Schedule 4.4 of 


Seller’s Disclosure Schedule and other than requirements applicable as a result of the specific legal 


or regulatory status of Buyer or any of its Affiliates or as a result of any other facts that specifically 


relate to the business or activities in which Buyer or any of its Affiliates is or proposes to be 


engaged (other than the Transactions), no Consent of or with any Governmental Entity is required 


for or in connection with the execution, delivery and performance by Seller of this Agreement and 


any Ancillary Agreements to which Seller is (or, at the Closing, will be) a party, or the 


consummation by Seller of the Transactions. 


Section 4.5 Books and Records.  The Books and Records are accurate and 


complete and have been maintained in compliance with applicable Laws.   


Section 4.6 Financial Statements. 


(a) Seller has delivered to Buyer true, correct and complete copies of the 


pro forma unaudited balance sheet (the “Interim Balance Sheet”) of Seller as of [ • ] (the “Interim 


Balance Sheet Date”).  The Interim Balance Sheet presents fairly, in all material respects, the 
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financial position of Seller as of the date thereof.  The Interim Balance Sheet has been derived 


from the Books and Records of Seller and is consistent with, and accurately reflects in all material 


respects, the Books and Records of Seller.  Except as set forth therein, and except for normal year-


end adjustments (none of which would reasonably be expected to be material to the Project Assets 


and the Assumed Liabilities, taken as a whole) and the absence of complete footnotes, the Interim 


Balance Sheet has been prepared in accordance with GAAP. 


(b) Seller has delivered to Buyer true, correct and complete copies of the 


audited consolidated balance sheet (including the notes thereto) of the Parent Guarantor as of [ • ], 


and the related consolidated income statement and cash flow statement for the year then ended 


(including the related notes thereto) (the “Parent Guarantor Financial Statements”). The Parent 


Guarantor Financial Statements present fairly, in all material respects, the financial position, 


statements of operations and comprehensive income, and cash flows of the Parent Guarantor as of 


the dates thereof and for the applicable periods covered thereby.  The Parent Guarantor Financial 


Statements have been derived from the books and records of the Parent Guarantor and are 


consistent with, and accurately reflect the books and records of the Parent Guarantor.  The Parent 


Guarantor Financial Statements have been prepared in accordance with GAAP consistently applied 


throughout the periods involved.   


(c) As of immediately prior to the Closing, the Parent Guarantor will have 


a Net Worth of at least [•]. 


Section 4.7 Absence of Certain Changes or Events.  Except as set forth on 


Schedule 4.7 of Seller’s Disclosure Schedule and except for the negotiation, preparation and the 


execution and delivery of this Agreement, since the Interim Balance Sheet Date and through the 


Execution Date, (a) Seller’s business with respect to the Project and the other Project Assets has 


been conducted in the ordinary course of business, (b) there has not occurred any change, event or 


effect (including any damage, destruction, casualty or loss of any kind to the Project Assets) that, 


individually or in the aggregate with other changes, events or effects, has resulted in, or would 


reasonably be expected to result in, a Material Adverse Effect, and (c) there has been no action or 


failure to act that would constitute a violation of Section 6.2 if such action or failure to act were to 


be taken without the consent of Buyer from the Execution Date through the earlier of the Closing 


or the termination of this Agreement. 


Section 4.8 Legal Proceedings.  Except as set forth on Schedule 4.8 of Seller’s 


Disclosure Schedule, (a) there are no material Claims pending or, to Seller’s Knowledge, 


threatened, against Seller (with respect to the Project or the Assumed Liabilities) or otherwise 


affecting the Project or the Assumed Liabilities before any Governmental Entity, (b) to Seller’s 


Knowledge, there are no facts, conditions or circumstances that would reasonably be expected to 


form the basis of any such material Claim, and (c) Seller (with respect to the Project or the 


Assumed Liabilities) is not subject to, nor are any of the Project or Assumed Liabilities bound by, 


any Order. 


Section 4.9 Compliance with Laws; Permits.  


(a) Except as set forth on Schedule 4.9(a) of Seller’s Disclosure 


Schedule, (i) Seller is, and since its formation has been, in compliance, in all material respects, 
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with all Laws applicable to the Project or the Assumed Liabilities or Seller’s development of the 


Project or ownership, leasing, or licensing of the Project Assets or Seller’s performance of the 


Development Work, and (ii) Seller has not received written notice of any violation of such 


applicable Laws.   


(b) Schedule 4.9(b) of Seller’s Disclosure Schedule sets forth all Permits 


required by applicable Law for the development, ownership, leasing, licensing, construction, or 


commencement of operations of the Project (collectively, the “Required Permits”); provided, that 


the Required Permits shall not include Permits which Buyer may need by nature of Buyer being a 


public utility. 


(c) Schedule 4.9(c) of Seller’s Disclosure Schedule sets forth all 


Required Permits used or held by Seller or any of its Affiliates as of the Execution Date for use in 


the Project (the “Issued Permits”).  Seller has provided Buyer with a true and correct copy of each 


such Issued Permit.   


(d) (i) Except as set forth on Schedule 4.9(d)(i) of Seller’s Disclosure 


Schedule, all Issued Permits and all other Required Permits to be obtained prior to Closing are 


properly in the name of Seller or one of Seller’s Affiliates, and (ii) each Issued Permit or Required 


Permit in the name of any of Seller’s Affiliates will be transferred to and properly in the name of 


Seller (or, in the case of Contractor Permits, in the name of Contractor) as of the Closing.  


(e) Except as set forth on Schedule 4.9(e) of Seller’s Disclosure 


Schedule, (i) Seller or Seller’s Affiliate, as applicable, is in compliance with the terms of all Issued 


Permits; (ii) each such Issued Permit is in full force and effect; and (iv) Seller or Seller’s Affiliate, 


as applicable, has not received written notice of any violation of any such Issued Permit. 


(f) Seller has provided Buyer with a true and correct copy of each Permit 


Application for each Required Permit for which Seller or any of its Affiliates has applied, but 


which is not, as of the Execution Date, an Issued Permit.   


Section 4.10 Title to Project Assets. 


(a) Except for the Real Property (which is addressed in Section 4.12), as 


of the Closing Date, Seller will own and have good, valid, and marketable title to, or valid 


leasehold, easement, license or similar interest in, the Project Assets, free and clear of all Liens, 


other than Permitted Liens.  Except as otherwise provided in Section 6.4 and Section 6.7 the Bills 


of Sale and Assignment, the Real Property Assignment Agreement and the other assignments and 


other instruments executed by Seller and delivered to Buyer at Closing will vest in Buyer good, 


valid and marketable title to, or a valid leasehold, easement or similar interest in, or license rights 


in, all of the Project Assets, free and clear of all Liens, other than Permitted Liens.  


(b) As of the Closing, the rights transferred to Buyer in the Project Assets 


are sufficient to locate, erect, interconnect, construct (as contemplated by the EPC Contract) and 


operate (following construction), the Project on the Project Site.   


(c) There are no pending claims for defective work, equipment or 


materials relating to the Project made by Seller against any Person.  







 


25 
 


Section 4.11 Material Contracts. 


(a) Schedule 4.11(a) of Seller’s Disclosure Schedule sets forth a list of 


the following Contracts to which Seller is or at Closing will be a party with respect to the Project 


or the Assumed Liabilities (collectively, the “Material Contracts”): 


(i) all Contracts for the transmission, purchase, or sale of 


electric power; 


(ii) all generation interconnection service Contracts and 


Contracts for any utility services, including the GIA and any facilities construction 


agreements (“FCAs”), shared network upgrade facilities construction agreements 


(“SNUFCAs”), and other interconnection agreements;  


(iii) all Contracts with respect to payments in lieu of taxes 


or the payment, sharing, indemnification or allocation of Taxes or Tax costs, in 


each case relating to the Project or the Assumed Liabilities; 


(iv) all Contracts granting any Person any right of 


exclusivity, option, call or put right, right of first offer, right of first refusal, most-


favored nation, non-compete, non-interference, or other similar right with respect 


to the Project or the Assumed Liabilities; and 


(v) all Assigned Contracts (other than Real Property 


Agreements which are governed by Section 4.12) that (A) require a payment to or 


from a Counterparty after Closing, or otherwise impose Liabilities on Buyer after 


Closing, or (B) will not have been fully performed by Seller by Closing or otherwise 


impose Liabilities on Buyer or with respect to the Project after Closing and either 


(1) have a term that expires after the first anniversary of the Closing Date, (2) are 


not terminable or cancelable by Buyer upon notice of no longer than six (6) months 


and without Liability, penalty or premium to Buyer, or (3) are for acquisition or 


disposition of any material Project Asset or Assumed Liability.  


(b) As of the Execution Date, Seller has Made Available true, correct, 


and complete copies of all Assigned Contracts (other than Real Property Agreements which are 


governed by Section 4.12) and all Material Contracts that are in effect as of the Execution Date,  


and as of the Closing Date, Seller has Made Available true, correct, and complete copies of all 


Assigned Contracts (other than Real Property Agreements which are governed by Section 4.12) 


and all Material Contracts that are in effect as of the Closing Date. 


(c) Each Material Contract is in full force and effect and constitutes the 


legal, valid and binding obligation of Seller and, to Seller’s Knowledge, the other parties thereto, 


enforceable against Seller and, to Seller’s Knowledge, each other party thereto, as applicable, in 


accordance with its terms, subject to the effects of bankruptcy, insolvency, fraudulent conveyance, 


reorganization, moratorium and other Laws relating to or affecting creditors’ rights generally and 


general equitable principles. 
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(d) Except as set forth in Section 4.11(d) of Seller’s Disclosure Schedule, 


(i) Seller is not in default under any Material Contract; (ii) to Seller’s Knowledge, no other party 


is in default under any Material Contract; and (iii), no event has occurred which, with lapse of time 


or action by a third party, would result in a default under any Material Contract by either Seller or 


any other party.  


Section 4.12 Real Property.  


(a) Schedule 4.12(a) of Seller’s Disclosure Schedule sets forth the legal 


description of all parcels of real property owned in fee simple by Seller and used or held for use 


in, or necessary for, the development, ownership, construction, operation, or maintenance of the 


Project. 


(b) Schedule 4.12(b) of Seller’s Disclosure Schedule sets forth (i) the 


Real Property Agreements, (ii) the legal description of each parcel of real property that is the 


subject of any such Real Property Agreement (such real property, the “Real Property”), and (iii) 


the names of the parties to such Real Property Agreement.  


(c) Seller has provided Buyer with true, correct and complete copies of: 


(i) as of the Execution Date, each Real Property Agreement in effect as of the Execution Date; and 


(ii) as of the Closing Date, the Survey and all exception documents referenced in the Proforma 


Title Policy and such other reports or searches and similar documents and all amendments thereto 


with respect to the Real Property in the possession of or reasonably available to Seller.  


(d) Except as set forth on Schedule 4.12(d) of Seller’s Disclosure 


Schedule, (i) Seller has a good and marketable fee simple, or valid leasehold, easement or similar 


interest in the Real Property, as applicable, free and clear of all Liens, other than Permitted Liens, 


and (ii) no Counterparty to any Real Property Agreement has disclosed to Seller any Liens 


respecting the Real Property to which such Real Property Agreement relates other than Permitted 


Liens. 


(e) Each Real Property Agreement is in full force and effect and 


constitutes the legal, valid and binding obligation of Seller and, to Seller’s Knowledge, the other 


parties thereto, enforceable against Seller and, to Seller’s Knowledge, each other party thereto, as 


applicable, in accordance with its terms, subject to the effects of bankruptcy, insolvency, 


fraudulent conveyance, reorganization, moratorium and other Laws relating to or affecting 


creditors’ rights generally and general equitable principles.   


(f) Except as set forth on Schedule 4.12(f) of Seller’s Disclosure 


Schedule, (i) Seller is not in default or breach in any material respect under any Real Property 


Agreement, (ii) to Seller’s Knowledge, no Counterparty to any Real Property Agreement, is in 


default or breach in any material respect under any Real Property Agreement, and (iii) no 


conditions or events exist that, after notice or the lapse of time or both, would constitute a breach 


or default in any material respect under, or result in the termination or acceleration of, or entitle 


any party to accelerate any material obligation under, any Real Property Agreement. 


(g) Except as set forth on Schedule 4.12(g) of Seller’s Disclosure 


Schedule, Seller has not subleased or otherwise granted any Person the right to use or occupy any 
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Real Property or any portion thereof, and Seller has not granted any outstanding options, rights of 


first refusals, rights of first offer or other third-party rights to sell, assign or dispose of any interest 


in such Real Property. 


(h) Seller has not received notice of any Condemnation proceeding, or of 


any violation of any applicable zoning or land use Law or other Law relating to or affecting any 


of the Real Property.  There are no pending or threatened proceedings to condemn the Real 


Property, to modify the zoning classification of the Real Property, or to take by power of eminent 


domain or other governmental power the Real Property, nor are there are no outstanding unpaid 


assessment notices against any of the Real Property.  The Real Property is in compliance in all 


material respects with applicable Laws, permits, zoning, regulations and restrictive covenants 


applicable to such property.  Neither Seller nor, to Seller’s Knowledge, any other party thereto has 


declared an event of force majeure that is continuing under any Real Property Agreement. 


Section 4.13 Environmental Matters. 


(a) Except as set forth on Schedule 4.13(a) of Seller’s Disclosure 


Schedule, (i) Seller is, and since its formation has been, in compliance, in all material respects, 


with all Environmental Laws applicable to the Project or the Assumed Liabilities or Seller’s 


development of the Project, or ownership, leasing, or licensing of the Project Assets, and (ii) Seller 


has not received notice of any violation of such Environmental Laws.   


(b) Schedule 4.13(b) of Seller’s Disclosure Schedule sets forth all Permits 


required by Environmental Law for the development, ownership, leasing, licensing, construction, 


or commencement of operations of the Project (collectively, the “Environmental Permits”). 


(c) Schedule 4.13(c) of Seller’s Disclosure Schedule sets forth all 


Environmental Permits used or held by Seller or any of its Affiliates as of the Execution Date for 


use in the Project (the “Issued Environmental Permits”).  Seller has provided Buyer with a true 


and correct copy of each such Issued Environmental Permit.  


(d) (i) Except as set forth on Schedule 4.13(d)(i) of Seller’s Disclosure 


Schedule, all Issued Environmental Permits and all other Environmental Permits to be obtained 


prior to Closing are properly in the name of Seller or one of Seller’s Affiliates, and (ii) each Issued 


Environmental Permit or Environmental Permit in the name of any of Seller’s Affiliates will be 


transferred to and properly in the name of Seller (or, in the case of Contractor Permits, in the name 


of Contractor) as of the Closing.  


(e) Except as set forth on Schedule 4.13(e) of Seller’s Disclosure 


Schedule, (i) Seller or Seller’s Affiliate, as applicable, is in compliance with the terms of all Issued 


Environmental Permits; (ii) each such Issued Environmental Permit is in full force and effect; and 


(iv) Seller or Seller’s Affiliate, as applicable, has not received notice of any violation of any such 


Issued Environmental Permit. 


(f) Seller has provided Buyer with a true and correct copy of each Permit 


Application for each Environmental Permit for which Seller of any of its Affiliates has applied, 


but which is not, as of the Execution Date, an Issued Environmental Permit.   
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(g) Except as set forth on Schedule 4.13(g) of Seller’s Disclosure 


Schedule: 


(i) there are no Claims pending or, to Seller’s Knowledge, 


threatened against Seller (with respect to the Project or the Assumed Liabilities) or 


otherwise affecting the Project or the Assumed Liabilities asserting any violation 


of, or Liability under, any Environmental Law, including any such Claims 


challenging Seller’s compliance with, or the validity of, any Environmental Permit 


or seeking the termination or adverse modification of any Environmental Permit, 


and to Seller’s Knowledge, there are no facts, conditions or circumstances that 


would reasonably be expected to form the basis of any such Claim; 


(ii) Seller (with respect to the Project or the Assumed 


Liabilities) is not subject to, nor are the Project or any of the Project Assets or 


Assumed Liabilities bound by, any Order arising under or relating to any 


Environmental Law;  


(iii) no Hazardous Substance has been Released (as such 


term is defined in 42 U.S.C. Section 9601(22)) at any Real Property or to Seller’s 


Knowledge, at any other location in an amount or condition that would reasonably 


be expected to result in Liability to Seller (or Buyer after the Closing) under any 


Environmental Law or that would otherwise impair the use or operation of the 


Project; and 


(iv) Seller has delivered to, or otherwise Made Available 


for inspection by, Buyer true, complete and correct copies and results of any 


reports, data, investigations, audits, assessments (including any Phase I 


environmental site assessments and any Phase II environmental site assessments), 


correspondence, studies, analyses, tests or monitoring in the possession, or under 


the control, of Seller or any of its Affiliates pertaining to (1) any environmental 


matters pertaining to the development, permitting, operation and maintenance of 


the Project; (2) any unresolved Claims pending or threatened against Seller related 


to environmental matters pertaining to the Project; (3) any Hazardous Substance in, 


on, beneath or adjacent to any property currently or formerly owned, operated or 


leased by Seller; or (4) Seller’s compliance with Environmental Laws with respect 


to the Project.  


(h) (i) no animal or plant species listed as threatened or endangered under 


any Environmental Law, or a candidate for such status, or otherwise identified under 


Environmental Law as having special status have been observed by Seller, its Affiliates or Seller’s 


consultants on the Real Property, and (ii) no archeological resources (which for purposes of this 


representation shall be deemed to mean any material remains of past human life or activities which 


are of archeological interest and at least fifty (50) years of age) or paleontological resources (which 


for purposes of this representation shall be deemed to refer to “fossils” as such term is commonly 


used) in either case have been identified on the Real Property. 
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Section 4.14 Insurance.  Schedule 4.14(a) of Seller’s Disclosure Schedule sets 


forth a list and description of the material insurance policies under which the Project Assets are 


covered (the “Insurance Policies”).  Each Insurance Policy is in full force and effect and all 


premiums with respect thereto have been paid to the extent due and payable.  No written notice of 


cancellation or termination has been received by Seller with respect to any such Insurance Policy 


that has not been replaced on substantially similar terms prior to the date of such cancellation or 


termination. There are no pending claims under any Insurance Policy with respect to the Project 


Assets.  Neither Seller nor any of its Affiliates have been refused any insurance with respect to the 


Project Assets, nor has coverage been limited in any material respect by any insurance carrier to 


which Seller or its Affiliates have applied for any such insurance or with which it has carried 


insurance. 


Section 4.15 Taxes.  Except as set forth on Schedule 4.15 of Seller’s Disclosure 


Schedule:  


(a) all material Tax Returns with respect to Non-Income Taxes required 


to be filed by Seller with respect to the Project Assets have been filed when due in accordance 


with all applicable Laws (taking into account applicable extensions) and all such Tax Returns are 


true, correct and complete in all material respects; 


(b) Seller has paid in full all material Non-Income Taxes required to be 


paid with respect to the Project Assets (regardless of being shown as due and payable on any Tax 


Return); 


(c) there is no action, suit, proceeding, investigation, audit or claim by 


any Taxing Authority now pending or, to the Knowledge of Seller, threatened with respect to any 


Non-Income Tax with respect to the Project Assets;  


(d) there are no Liens for Taxes upon any of the Project Assets other than 


Permitted Liens; and 


(e) there are no outstanding agreements or waivers extending the 


statutory period of limitation for the assessment and collection of any Non-Income Taxes 


applicable to any Tax Returns with respect to the Project Assets. 


Section 4.16 Intellectual Property.  


(a) Schedule 4.16(a) of Seller’s Disclosure Schedule sets forth all of the 


registered, issued or applied for trademarks, patents, service marks and copyrights owned or 


licensed by Seller and used or held for use in, or necessary for, Seller to perform the Development 


Work, and otherwise conduct its business related to the Project, in each case consistent with Good 


Utility Practice.  Other than the items set forth on Schedule 4.16(a) of Seller’s Disclosure Schedule, 


(i) no Intellectual Property has been licensed to Seller that is used or held for use in, or necessary 


for, Seller to perform the Development Work, and otherwise conduct its business related to the 


Project or for Buyer to own, lease, license, construct, or commence operations of the Project, in 


each case, consistent with Good Utility Practice, (ii) no Intellectual Property included in the Project 


Assets has been licensed by Seller to any third party, and (iii) no Intellectual Property other than 


the Intellectual Property included in the Project Assets or provided by Contractor under the EPC 
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Contract is necessary for Buyer to own, lease, license, construct, or commence operations of the 


Project, in each case, consistent with Good Utility Practice. 


(b) To Seller’s Knowledge (i) Seller’s performance of the Development 


Work does not infringe or otherwise violate any third-party Intellectual Property rights, and (ii) no 


third party is infringing or otherwise violating any Intellectual Property rights owned by Seller for 


use in its performance of the Development Work and included in the Project Assets.  


Section 4.17 Employees and Employee Benefits. 


(a) Seller does not have and never has had any employees.  Seller is, and 


at all times has been, in compliance with applicable Laws relating to employment, social security, 


employee classification, employee benefits and employee matters.   


(b) Seller does not now, and did not in the past, maintain or contribute to 


(and never was required to maintain or contribute to) any “pension plan” or “welfare plan” within 


the meaning of Section 3(2) or 3(1), respectively, of the Employee Retirement Income Security 


Act of 1974, as amended (“ERISA”), or other employee benefit plan, program agreement or 


arrangement or employment, compensation, bonus, incentive, retirement, deferred compensation, 


severance or fringe benefit plan, program, agreement or arrangement, including any “employee 


benefit plan” as defined in Section 3(3) of ERISA (each, a “Benefit Plan”).  With respect to any 


Benefit Plan maintained by any trade or business, whether or not incorporated, that together with 


Seller would be deemed a “single employer” within the meaning of Section 414 of the Code or 


Section 4001(b) of ERISA or covering individuals who perform services in respect of Seller, Buyer 


will not be liable for any payments or benefits payable under such Benefit Plan, for any failure of 


such Benefit Plan to be operated and administered in all respects in accordance with applicable 


Law, including ERISA and the Code, or otherwise in respect of such Benefit Plan. 


Section 4.18 Absence of Undisclosed Liabilities. There are no Assumed 


Liabilities that would be required by GAAP to be reflected or reserved against on an unaudited 


balance sheet for the Project, other than (a) Liabilities adequately reflected or reserved for on the 


Interim Balance Sheet, (b) Liabilities incurred in the ordinary course of business since the Interim 


Balance Sheet Date, (c) Liabilities which, individually or in the aggregate, are not material, (d) 


Liabilities incurred in compliance with the terms of this Agreement or any Assigned Contract, (e) 


as set forth on Schedule 4.18 of Seller’s Disclosure Schedule, or (f) Excluded Liabilities. 


Section 4.19 Power of Attorney.  No power of attorney has been granted by Seller 


or any of its Affiliates with respect to the Project or the Assumed Liabilities to any Person.  


Section 4.20 Credit Support.  Other than as set forth on Schedule 4.20 of Seller’s 


Disclosure Schedule, there is no Credit Support provided by or on behalf of Seller or any of its 


Affiliates relating to the Project or the Assumed Liabilities.  


Section 4.21 Affiliate Arrangements.  Except as set forth on Schedule 4.21 of 


Seller’s Disclosure Schedule, no Affiliate or direct or indirect equity holder of Seller, or any 


director, officer or employee of the foregoing (a) is a party to any Contract with Seller related to 


the Project or the Assumed Liabilities; (b) provides services or resources to Seller relating to the 


Project or the Assumed Liabilities, or receives services or resources provided by Seller relating to 
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the Project or the Assumed Liabilities; (c) has any right, title or interest in or to the Project, 


including any Project Asset; or (d) has any material interest in any Person that acquires from or 


provides to Seller any goods or services that are material to the operation of the Project as currently 


conducted (each of the foregoing, an “Affiliate Arrangement”). 


Section 4.22 Brokers.  Seller has no Liability or obligation to pay fees or 


commissions to any broker, finder or agent with respect to the Transactions for which Buyer or 


any of their Affiliates could become liable or obliged. 


Section 4.23 Reports and Studies.  Seller has Made Available to Buyer true, 


correct and complete copies of all reports, studies, and tests prepared by any third party (and all 


amendments and supplements thereto) related to the Project or the Assumed Liabilities, prepared, 


commissioned by, or delivered or available to, Seller or any Affiliate of Seller, including the Phase 


I ESA Report and those that address any of the following matters in connection with the Project:  


the Real Property, the Project Site, design studies, geotechnical studies, transportation studies, 


cultural resources studies, transmission or interconnection studies, flora and fauna studies 


(including endangered or threatened species), the land, air, water, and insolation conditions of the 


Project Assets, state department of transportation analyses, zoning studies, and visual impact 


studies (collectively, the “Reports and Studies”). 


Section 4.24 Sales of Energy.  No Project Asset has been synchronized to the 


grid. 


Section 4.25 NO ADDITIONAL REPRESENTATIONS AND WARRANTIES.  


EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES OF SELLER 


PROVIDED IN THIS ARTICLE IV OR IN ANY ANCILLARY AGREEMENT, AND 


WITHOUT LIMITING THE PROVISIONS OF ANY ANCILLARY AGREEMENT, SELLER 


HAS NOT MADE, AND IS NOT MAKING, ANY REPRESENTATIONS OR WARRANTIES 


OF ANY KIND OR NATURE, EXPRESS OR IMPLIED, AS TO THE MERCHANTABILITY 


OR FITNESS FOR ANY PARTICULAR PURPOSE OF THE PROJECT ASSETS.  


ARTICLE V 


 


REPRESENTATIONS AND WARRANTIES OF BUYER 


Buyer hereby represents and warrants to Seller, as of the Execution Date and as of 


the Closing Date, except for those representations and warranties that are made as of a specific 


date, as follows: 


Section 5.1 Organization and Existence.  Buyer is an Oklahoma corporation 


with all requisite power and authority required to (a) own, lease, license, operate and maintain its 


assets and properties; (b) carry on its business as it is now being conducted; and (c) enter into this 


Agreement and the Ancillary Agreements to which it is (or, at the Closing, will be) a party and 


consummate the Transactions.  Buyer is duly qualified or licensed to do business and is in good 


standing in each jurisdiction in which such qualification or licensing is required. 


Section 5.2 Authorization.  Buyer has all requisite corporate power and 


authority to execute and deliver this Agreement and each Ancillary Agreement to be executed and 
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delivered by it in connection with this Agreement and to perform its obligations hereunder and 


thereunder and to consummate the Transactions.  Buyer has duly taken all action necessary to 


execute and deliver this Agreement and the Ancillary Agreements to which it is (or at Closing will 


be) a party, to consummate the Transactions and to perform its obligations hereunder and 


thereunder, and no other action or proceeding on the part of Buyer or any direct or indirect equity 


holder of Buyer is necessary to authorize this Agreement, the Ancillary Agreements to which it is 


(or at Closing will be) a party, or the Transactions. This Agreement and each of the Ancillary 


Agreements executed by Buyer as of the Execution Date has been duly executed and delivered by 


Buyer and, as of the Closing, the Ancillary Agreements to be executed by Buyer at or prior to 


Closing will have been duly executed and delivered by Buyer, and assuming the due authorization, 


execution and delivery by Seller of this Agreement and, as of the Closing, the Ancillary 


Agreements to which it is (or at Closing will be) a party, this Agreement and each of the Ancillary 


Agreements executed by Buyer as of the Execution Date and, as of the Closing, the Ancillary 


Agreements to which Buyer is (or at Closing will be) a party constitute (or at Closing will 


constitute) valid and legally binding obligations of Buyer, enforceable against Buyer in accordance 


with the respective terms thereof, except as the enforceability thereof may be limited by applicable 


bankruptcy, insolvency, reorganization, moratorium or similar Laws affecting the enforcement of 


creditors’ rights generally or by equitable principles. 


Section 5.3 Noncontravention; Consents.  Except as set forth on Schedule 5.3 of 


Buyer’s Disclosure Schedule, the execution, delivery and performance by Buyer of this Agreement 


and the Ancillary Agreements to which Buyer is (or, at the Closing, will be) a party does not, and 


the consummation by Buyer of the Transactions will not (a) contravene or violate any provision 


of the Organizational Documents of Buyer; (b) conflict with or result in a violation or breach of 


any term or provision of any Law applicable to Buyer; or (c) subject to obtaining the Consents set 


forth in Section 5.3 of Buyer’s Disclosure Schedule, contravene or violate any provision of, or 


result in the termination or acceleration of, or entitle any party to accelerate any obligation or 


Indebtedness under, any material mortgage, lease, Contract, or Permit to which Buyer is a party or 


by which Buyer is bound. 


Section 5.4 Governmental Approvals.  Except as set forth on Schedule 5.4 of 


Buyer’s Disclosure Schedule and other than requirements applicable as a result of the specific legal 


or regulatory status of Seller or any of its Affiliates or as a result of other facts that specifically 


relate to the business or activities in which Seller or any of its Affiliates is or proposes to be 


engaged, no Consent of or with any Governmental Entity is required for or in connection with the 


execution, delivery and performance by Buyer of this Agreement and any Ancillary Agreements 


to which Buyer is (or, at the Closing, will be) a party, or the consummation by Buyer of the 


Transactions. 


Section 5.5 Compliance with Laws.  Buyer is not in violation of any applicable 


Law, except for violations that would not, individually or in the aggregate, reasonably be expected 


to prevent or materially delay or impair Buyer’s ability to perform its obligations under this 


Agreement and the Ancillary Agreements or consummate the Transactions. 


Section 5.6 Legal Proceedings.  Except as would not, individually or in the 


aggregate, reasonably be expected to prevent or materially impair or delay the ability of Buyer to 


perform its obligations hereunder or consummate the Transactions, as of the Execution Date, (a) 
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there are no Claims pending or, to Buyer’s Knowledge, threatened, against Buyer or otherwise 


affecting any of its assets or properties before any Governmental Entity and (b) neither Buyer nor 


any of its assets or properties is subject to any Order. 


Section 5.7 Brokers.  Neither Buyer nor any of its Affiliates has any Liability or 


obligation to pay fees or commissions to any broker, finder or agent with respect to the 


Transactions for which Seller or its Affiliates could become liable or obliged. 


ARTICLE VI 


 


COVENANTS 


Section 6.1 Access to Project Assets and Information. 


(a) Access to Project Site.  Seller shall, during the Interim Period, provide 


to Buyer reasonable access during normal business hours to the Project Assets, including the right 


to review and inspect the Books and Records and the Project Site, and to Seller’s and its Affiliates’ 


management personnel involved with the Development Work or the Project. 


(b) Books and Records.   


(i) Following the Closing, Seller shall be entitled to retain 


copies (at its sole cost and expense) of all Books and Records, and shall keep such 


information confidential in accordance with Section 6.5. 


(ii) For a period of seven (7) years after the Closing, Buyer 


shall, and shall cause its Affiliates and Representatives to, retain and afford to 


Seller, its Affiliates and its Representatives, reasonable access to (or, at Buyer’s 


option, copies of), all Books and Records, files and documents to the extent they 


are related to Project or the Assumed Liabilities, and to periods ending prior to the 


Closing Date, subject to Seller’s obligation to keep such Books and Records, files 


and documents confidential in accordance with Section 6.5, in order to permit 


Seller, its Affiliates and its Representatives to prepare and file its Tax Returns and 


to participate in any investigation by any Governmental Entity with respect thereto, 


and to defend any Claims relating to or involving Seller or its Affiliates (other than 


any Claims brought by or on behalf of Buyer or any of its Affiliates against Seller 


or any of its Affiliates; provided, that nothing herein shall limit any Party’s rights 


to discovery in connection with any such Claims), to discharge its obligations under 


this Agreement, or to comply with applicable Law, or for other reasonable 


purposes, and Buyer will reasonably cooperate with Seller, its Affiliates and its 


Representatives in connection therewith; provided, that (A) such access shall not 


unreasonably interfere with the normal conduct of the operations of Buyer, and (B) 


Seller shall pay and reimburse Buyer for all documented and out-of-pocket costs 


reasonably incurred by Buyer in making such Books and Records, files and 


documents available to Seller, its Affiliates and its Representatives and cooperate 


with Seller in connection therewith. 


Section 6.2 Conduct of Business Pending the Closing. 
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(a) During the Interim Period, except as set forth on Schedule 6.2, as 


expressly contemplated by this Agreement, as required by applicable Law, or as consented to in 


writing by Buyer, Seller shall (i) perform the Development Work and otherwise conduct its 


business relating to the Project in the ordinary course of business, (ii) use commercially reasonable 


efforts to maintain and preserve intact the Project Assets in accordance with Good Utility Practice, 


applicable Permits and Laws, and all Contracts applicable to the Project or the Assumed Liabilities, 


and (iii) use commercially reasonable efforts to preserve its business relationships in connection 


with the Project in the ordinary course of business.  Without limiting the foregoing, during the 


Interim Period, except as set forth on Schedule 6.2, as expressly contemplated by this Agreement, 


as required by applicable Law or as consented to in writing by Buyer, Seller shall not: 


(i) sell, assign, transfer, lease, license or otherwise 


dispose of any of the Project Assets other than in the ordinary course of business; 


(ii) purchase, lease, or otherwise acquire any real property 


or other assets having a value which exceeds [______ ($_____)] in the aggregate 


that would constitute a Project Asset, except for (A) purchases of materials, 


supplies and spare parts and other assets in the ordinary course of business, or (B) 


the purchase, lease, or acquisition of other assets pursuant to Material Contracts 


listed on Section 4.11(a) of Seller’s Disclosure Schedule;  


(iii) merge or consolidate with any other Person or enter 


into any joint venture, partnership or similar venture with any other Person with 


respect to the Project; 


(iv) liquidate, dissolve, reorganize or otherwise wind up its 


business or operations; 


(v) permit any Change of Control to occur; 


(vi) make a voluntary assignment for the benefit of its 


creditors or file a voluntary petition of bankruptcy or insolvency or otherwise 


institute insolvency proceedings of any type; 


(vii) grant, impose or permit to exist any Liens on any 


Project Asset (other than Permitted Liens); 


(viii) enter into, or fail to terminate prior to Closing and 


without liability to Buyer, any Affiliate Arrangement that will be binding on Buyer 


or the Project Assets following the Closing;   


(ix) enter into any compromise or settlement of any Claims 


with a value in excess of [_________($____)] with respect to the Project or the 


Assumed Liabilities, unless such compromise or settlement is an Excluded 


Liability, has been fully performed by Seller by Closing, or otherwise imposes no 


Liabilities on Buyer or with respect to the Project after Closing;  







 


35 
 


(x) amend, restate, supplement, waive any rights under or 


terminate any material Issued Permit, or Issued Environmental Permit; 


(xi) hire any employee or offer employment to any 


individual or adopt or enter into any Benefit Plan; or 


(xii) agree or commit to do any of the foregoing. 


(b) With respect to any Issued Permit or Issued Environmental Permit for 


which the date for renewal is reasonably expected to pass by the Closing Date, Seller shall file by 


the Closing Date all Permit Applications necessary to renew such Permits in a timely fashion 


without any material modifications to the terms of such Permits, except as may be required by 


applicable Law, Environmental Law or pursuant to the provisions of Section 6.4. 


(c) Notwithstanding anything to the contrary in this Section 6.2, Seller 


shall be permitted to take such actions as it reasonably deems necessary to prevent the occurrence 


of, or mitigate the effects of, damage to property or injury to persons under emergency 


circumstances; provided, that Seller shall provide Buyer with notice of such action as soon as 


reasonably practicable; provided, further, that taking such action shall not impact any other 


obligation of Seller or any right or remedy of Buyer hereunder. 


(d) During the Interim Period, Seller shall promptly (but in any event 


within five (5) Business Days) notify Buyer of any Claim from any Person (including any 


Governmental Entity) against Seller or affecting any of its assets or the Project or the Project Assets 


in each case, that has resulted or would reasonably be expected to result in the failure or delay of 


any conditions set forth in Article VII to be satisfied. 


(e) Seller shall take such actions during the Interim Period as may be 


required or reasonably requested by Buyer to qualify the Project or the Project Assets for any tax 


credits or other Tax Benefits that may be available under the Code or other applicable Tax Law.  


Section 6.3 Assigned Contracts. 


(a) During the Interim Period, to the extent that the Consent of a party 


(other than Seller) to an Assigned Contract (each a “Counterparty”) is required in order for 


consummation of the Transactions not to contravene or violate any provision of any Assigned 


Contract or applicable Law, Seller shall use commercially reasonable efforts to obtain the written 


Consent (the “Contract Consent”) of each Counterparty to each such Assigned Contract to the 


assignment to Buyer of each such Assigned Contract at the Closing.  


(b) Following the Closing, Seller shall reasonably cooperate with Buyer 


in Buyer’s efforts to provide such notices to Counterparties to any Assigned Contract as Buyer 


reasonably deems necessary, including notices providing Counterparties with updated notice 


information and updated bank account information to which any applicable payments should be 


made by such Counterparties. 


Section 6.4 Permits.  
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(a) During the Interim Period, to the extent that the Consent of any 


Governmental Entity is required in order to transfer any Project Permit to Buyer hereunder, (i) 


Seller shall use commercially reasonable efforts to either transfer or obtain the reissuance of each 


such Project Permit to Buyer at the Closing, and (ii) in the event that, notwithstanding the use of 


such commercially reasonable efforts, any such Project Permit is not transferable or re-issuable to 


Buyer, Seller shall use commercially reasonable efforts to either transfer or obtain the reissuance 


of each such Project Permit to Buyer.  Buyer shall have the right to review in advance all material 


information relating to the Transactions which appear in any document to be submitted in 


connection with any filings to transfer the Project Permits, and Seller shall incorporate in good 


faith any comments requested by Buyer.  


(b) For the avoidance of doubt, the Commission Approvals shall be 


governed by Section 6.7 and not this Section 6.4.  


Section 6.5 Confidentiality; Publicity. 


(a) During the Interim Period, and, to the extent required pursuant to 


Section 6.5(d), after the Closing, each Party, its Affiliates and its Representatives (in such capacity, 


a “Receiving Party”) shall hold in confidence all Confidential Information obtained from the other 


Parties, their respective Affiliates and their respective Representatives (in such capacity, a 


“Disclosing Party”) in accordance with the provisions of this Agreement; provided, that nothing 


in this Section 6.5 shall prevent disclosures by any Party to the extent that such disclosure is 


reasonably deemed necessary to comply with such Party’s obligations under Section 6.3, 6.4 or 


6.7; provided, further, that such Disclosing Party makes commercially reasonable efforts to 


maintain the confidentiality of such Confidential Information in connection with any disclosure 


thereof pursuant to its obligations in Section 6.3, 6.4 or 6.7.  “Confidential Information” shall mean 


any and all information provided (i) either by Buyer or any of its Affiliates to Seller or by Seller 


or any of its Affiliates to Buyer in writing and identified by the Disclosing Party as confidential 


and (ii) any and all information with respect to the Project, the Assumed Liabilities, or the 


Transactions; provided, that the Receiving Party shall not have any restrictive obligation with 


respect to any Confidential Information which (A) was prior to the date of its disclosure contained 


in a printed publication available to the general public, (B) is or becomes publicly known through 


no wrongful act or omission of the Receiving Party, (C) is known by the Receiving Party without 


any proprietary restrictions by the Disclosing Party at the time of receipt of such Confidential 


Information, or (D) is independently developed by the Receiving Party, as evidenced by the written 


records thereof.  In addition, a Receiving Party may disclose Confidential Information if required 


pursuant to a subpoena by a court of competent jurisdiction or by order of a Governmental Entity 


or other applicable Law, provided that the Receiving Party provides the Disclosing Party prior 


notice (unless such notice is prohibited) of such requirement in order to permit the Disclosing Party 


time to seek appropriate relief against such disclosure. 


(b) Without limiting Section 6.5(c), all Confidential Information 


furnished to any Receiving Party by any Disclosing Party, unless otherwise specified in writing, 


shall remain the property of the Disclosing Party (other than, for avoidance of doubt, any Project 


Asset transferred to Buyer at Closing, which shall be the property of Buyer from and after Closing) 


and, in the event this Agreement is terminated prior to Closing, shall be returned to it or destroyed, 


together with any and all copies made thereof, upon request of the Disclosing Party for such return 
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or destruction (except for documents submitted to a Governmental Entity pursuant to Section 6.4 


or Section 6.7 or upon subpoena and which cannot be retrieved with reasonable effort). 


(c) Neither Seller nor Buyer or any of their respective Affiliates will 


disseminate any press release or other public announcement or disclosure concerning this 


Agreement or the Transactions without the prior written consent of each of the other Parties (which 


consent shall not be unreasonably withheld, conditioned or delayed), except as may be required 


under or in connection with Section 6.3, Section 6.4, or Section 6.7 or except as may be required 


by applicable Law, Governmental Entity or Permit (including any rules of an applicable securities 


exchange), provided, that such Disclosing Party shall take all commercially reasonable steps to 


preserve the confidentiality of the Confidential Information thereunder; provided, further, that 


without prior written consent of the other Parties, each Party may disseminate information 


substantially consistent with information included in a press release or other document previously 


approved for external distribution by the other Parties pursuant to this Section 6.5(c).   


(d) Except as otherwise provided in Section 6.5(c), from and after the 


Closing Date, or the earlier termination of this Agreement in accordance with its terms, until the 


third (3rd) anniversary thereof, each Party shall, and shall cause its Affiliates to, maintain in 


confidence and not disclose to any Person any Confidential Information furnished by the other 


Parties pursuant to the terms of this Agreement and the Ancillary Agreements in accordance with 


the terms of this Section 6.5; provided, that (i) if the Closing occurs, then during such period Seller 


shall, and shall cause its Affiliates to, maintain in confidence and not disclose to any Person any 


Confidential Information concerning the Project or the Assumed Liabilities (other than any 


Confidential Information (x) relating to Seller and its Affiliates and not to the Project, the 


Transactions, or the Assumed Liabilities, or (y) relating to the Excluded Assets or the Excluded 


Liabilities), in accordance with, and to the extent required by, the provisions of this Section 6.5, 


as if it were the Receiving Party with respect to such information, (ii) the Parties acknowledge and 


agree that the EPC Contract shall be subject to the applicable confidentiality obligations set forth 


therein, (iii) if the Closing occurs, Buyer may use the Confidential Information with respect to 


which it is the Receiving Party for use in, or as necessary for, the ownership, leasing, licensing, 


construction, or operation of the Project, and (iv) notwithstanding the foregoing, following the 


Closing, Buyer shall not be subject to the restrictions of this Section 6.5(d).   


(e) The Parties agree that the provisions of this Section 6.5 supersede and 


replace the provisions of the Confidentiality Agreement. 


Section 6.6 Expenses.  Except as otherwise expressly provided in this 


Agreement, whether or not the Transactions are consummated, each Party will pay its own costs 


and expenses incurred in anticipation of, relating to, and in connection with the negotiation and 


execution of this Agreement and the Transactions. 


Section 6.7 Regulatory Approvals.3During the Interim Period, the Parties will 


use commercially reasonable efforts to obtain the Commission Approvals.  Seller and Buyer, as 


applicable, will promptly inform the other Party of any material communication received by such 


 
3 Note to Draft:  This section to be revised based on applicable Commission approvals. 
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Party from any Governmental Entity with respect to the Commission Approvals regarding the 


Transactions. 


Section 6.8 Risk of Loss; Insurance.  


(a) During the Interim Period, Seller will bear all costs and expenses and 


assume and bear all risk of loss, damage or destruction of or to the Project Assets due to theft, 


expropriation, seizure, destruction, damage, fire, earthquake, flood, the elements or other cause or 


casualty.  


(b) During the Interim Period, Seller shall (i) procure and maintain the 


Insurance Policies and such other insurance as is required by each Material Contract or Real 


Property Agreement, and (ii) timely make all claims under such policies for damages incurred by 


Seller or related to the Project Assets.   


(c) Except as provided in this Agreement or the EPC Contract, Buyer 


shall be solely responsible (at its sole cost and expense) for providing insurance for the Project and 


the other Project Assets for events and occurrences occurring after the Closing Date. 


Section 6.9 Transfer Taxes.  Notwithstanding any provision of this Agreement 


to the contrary, all Transfer Taxes incurred in connection with the sale and purchase of the Project 


Assets on the Closing Date shall be borne by Seller.  Seller shall file in a timely manner all 


necessary documents (including all Tax Returns) and remit all necessary payments with respect to 


such Transfer Taxes and shall provide the other parties with evidence satisfactory to such other 


parties that such Transfer Taxes have been paid. Seller and Buyer shall reasonably cooperate in 


preparing and executing any such documents with respect to such Transfer Taxes, and shall 


reasonably cooperate to minimize, to the extent permissible under applicable Law, the amount of 


any such Transfer Taxes. 


Section 6.10 Proration of Straddle Period Taxes.  Any liability for Taxes 


attributable to a Straddle Period shall be apportioned between the portion of such period ending 


on the Closing Date and the portion beginning on the day after the Closing Date (a) in the case of 


Property Taxes, by apportioning such Taxes on a per diem basis, as provided in Section 3.6(b), 


and (b) in the case of all other Taxes, on the basis of a closing of the books as of the close of 


business on the Closing Date. 


Section 6.11 Real Property. 


(a) By not later than sixty (60) days prior to the anticipated Closing Date, 


Seller shall provide to Buyer the most recent draft of the Survey as of such date and the Title 


Company’s title report (the “Title Commitment”) for the Real Property; 


(b) Seller shall cooperate with Buyer in connection with Seller’s efforts 


to obtain for Buyer the Owner’s Title Policy, including providing such affidavits and other similar 


documents as may be customarily and reasonably required by the Title Company.   


(c) The premiums for the Owner’s Title Policy shall be paid by Buyer; 


provided, that Seller shall pay for the Survey and the Proforma Title Policy (including any search 
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fees relating thereto and any amendments, updates and supplements thereto) and all recording 


charges and expenses incurred in connection with recording any Real Property Agreement. 


(d) During the Interim Period, Seller shall (i) perform and observe its 


obligations under the Real Property Agreements to which it is a party, (ii) take all reasonable and 


necessary action to prevent the termination or cancellation of any Real Property Agreement, and 


(iii) enforce against the relevant Counterparty to each Real Property Agreement each covenant or 


obligation of such Real Property Agreement to which it is a party in accordance with its terms. 


Section 6.12 Books and Records.  At or prior to Closing, Seller shall, or shall 


cause, all of the Books and Records that are in its possession or control to be Made Available to 


Buyer. 


Section 6.13 Material Contracts.   


(a) Subject to Section 6.13(b), Seller shall (i) perform and observe its 


obligations under the Material Contracts to which it is a party, (ii) take all reasonable and necessary 


action to prevent the termination or cancellation of any Material Contracts to which it is a party in 


accordance with the terms of such Material Contracts or otherwise (except for the expiration of 


any Material Contract in accordance with its terms and not as a result of a breach or default 


thereunder), and (iii) enforce against the relevant Counterparty to each Material Contract each 


covenant or obligation of such Material Contract to which it is a party in accordance with its terms.  


(b) During the Interim Period, Seller may amend, supplement, modify, 


replace, or enter into any Contract that would constitute, a Material Contract or other Assigned 


Contract provided that (i) such Contract, or amendment, supplement, replacement or modification 


thereto, is necessary for the development, ownership, leasing, licensing, construction or operation 


of the Project in accordance with Good Utility Practice and in compliance with applicable Laws 


and (ii) Buyer consents to such amendment, supplement, modification, replacement, or entry into 


such Contract. 


Section 6.14 Further Actions.  After the Closing, Buyer, on the one hand, and 


Seller, on the other hand, shall, from time to time, at the request of, and without further expense 


to, the other, provide all cooperation reasonably requested by the other in order to effectuate the 


Transactions, including executing and delivering such other instruments of conveyance as the other 


may reasonably request, in order to effectively consummate the Transactions and, with respect to 


Buyer, to vest in Buyer all rights, title and interest in and to, and the benefit of, the Project Assets 


as contemplated by this Agreement, including assistance in the collection or reduction to 


possession of any such Project Assets.  Without limiting the foregoing, at the request of Buyer, 


Seller shall assert claims and/or otherwise pursue recovery under any insurance policies covering 


the Project Assets for a loss, event or occurrence arising prior to the Closing with respect to any 


of the Project Assets in order to recover insurance proceeds to which Buyer is entitled pursuant to 


Section 3.1(j).   


Section 6.15 Efforts to Close.  Without limiting Sections 6.3, 6.4 and 6.7, each of 


the Parties agrees to use its commercially reasonable efforts to take, or cause to be taken, all action 


and to do, or cause to be done, all things necessary, proper or advisable to consummate, as 
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promptly as practicable, the Transactions during the Interim Period, including obtaining all 


necessary Consents required pursuant to this Agreement.  Each Party agrees to cooperate fully 


with the other Parties in assisting it to comply with the provisions of this Section 6.15.  No Party 


shall be entitled to invoke a failure of a condition precedent to its obligations hereunder where 


such Party’s own breach or default has caused such failure to occur.  Notwithstanding the foregoing 


provisions of this Section 6.15 or the provisions of Section 6.14, no Party shall be required to 


initiate any litigation, make any substantial payment not contemplated by this Agreement or incur 


any material economic burden not contemplated by this Agreement.   


Section 6.16 Replacement of Credit Support.  Buyer shall use commercially 


reasonable efforts to, at or prior to Closing, substitute or replace the Credit Support set forth on 


Section 4.20 of Seller’s Disclosure Schedule (other than, for the avoidance of doubt, any Credit 


Support required to be provided by or on behalf of Contractor under the EPC Contract) with 


substitute or replacement Credit Support that is satisfactory to the beneficiary thereof in 


accordance with the applicable Assigned Contract or Project Permit, effective at the Closing.  


Seller shall reasonably cooperate with Buyer in connection with the foregoing.  Without limiting 


Buyer’s obligations under the preceding sentence, in the event that Buyer is unable to substitute 


or replace such Credit Support with substitute or replacement Credit Support in accordance 


therewith at or prior to the Closing, then Seller and Buyer shall, in lieu of causing such release and 


discharge, enter into a back-to-back arrangement pursuant to which Buyer shall indemnify and 


hold harmless Seller and its Affiliates against, and reimburse Seller and its Affiliates for, any and 


all amounts paid, including costs or expenses in connection with such Credit Support, including 


Seller’s and any of its Affiliates’ expenses in maintaining such Credit Support from and after the 


Closing, which back-to-back arrangement shall provide that Buyer shall promptly and in no event 


later than three (3) Business Days after written demand therefor from Seller, reimburse Seller and 


any of its Affiliates to the extent that such Credit Support is drawn and Seller or any of its Affiliates 


makes any payment or incurs any Liability in respect of such Credit Support after the Closing. 


Section 6.17 Reports and Studies.  At or prior to the Closing, Seller shall, or shall 


cause, all of the Reports and Studies to be Made Available to Buyer.   


ARTICLE VII 


 


CONDITIONS PRECEDENT TO OBLIGATIONS OF BUYER 


Section 7.1 Buyer’s Conditions Precedent.  The obligation of Buyer to 


consummate the Transactions is subject to the satisfaction or waiver by it of each of the following 


conditions precedent (“Buyer Conditions Precedent”): 


(a) Representations and Warranties.  (i) Each representation and warranty 


of Seller set forth in Article IV hereof (other than the Seller Fundamental Representations) shall 


be true and correct in all material respects (except any such representation and warranty that is 


qualified as to materiality or Material Adverse Effect, which shall be true and correct in all 


respects), and (ii) each Seller Fundamental Representation shall be true and correct in all respects, 


in each case, on and as of the Closing Date as though made on and as of such date or, in the case 


of representations and warranties made as of a specified date earlier than the Closing Date, on and 


as of such earlier date. 
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(b) Agreements.  (i) This Agreement and each Ancillary Agreement 


executed on or prior to the Closing Date shall be in full force and effect, (ii) the covenants, 


agreements and obligations required by this Agreement and each Ancillary Agreement to be 


performed and complied with by the Seller or any of its Affiliates prior to or at the Closing Date 


shall have been performed and complied with in all material respects, and (iii) no breach, event of 


default or termination event by Seller or any of its Affiliates or other event by Seller or any of its 


Affiliates which, with notice or the lapse of time or both, would become a breach, event of default 


or termination event, shall have occurred and is continuing under this Agreement or any relevant 


Ancillary Agreement. 


(c) Governmental Approvals.  Each Consent set forth on Schedule 4.4 of 


Seller’s Disclosure Schedule or Schedule 5.4 of Buyer’s Disclosure Schedule shall have been 


obtained and Buyer shall have received the Commission Approvals, and, in each case, such 


Consent is validly issued, in full force and effect, and final and Non-Appealable. 


(d) Consents.  Each of Seller and Buyer shall have received all third party 


Consents set forth on Schedule 4.3 of Seller’s Disclosure Schedule or Schedule 5.3 of Buyer’s 


Disclosure Schedule, and such Consents shall be in full force and effect. 


(e) No Injunctions.  There shall be no Laws, Orders or Permits that 


restrain, enjoin or otherwise prevent or make illegal the consummation of the Transactions, and no 


action, suit or legal proceeding shall have been instituted or threatened in writing that questions or 


challenges the validity of, or seeks to impair, restrain, prohibit, invalidate or enjoin, the 


consummation of the Transactions that remains pending. 


(f) Real Property.  Seller has caused the Title Company to deliver the 


Owner’s Title Policy in the form of the Proforma Title Policy. 


(g) Permits.  All Project Permits shall have been duly issued and 


obtained, and shall have been transferred or reissued to Buyer in accordance with Section 6.4(a), 


and such Project Permits shall be in full force and effect and Non-Appealable.  


(h) Material Adverse Effect.  No Material Adverse Effect shall have 


occurred since the Execution Date. 


(i) Closing Documents.  Seller shall have delivered (or concurrently with 


the Closing, shall deliver) to Buyer all of the documents required to be delivered by it pursuant to 


Section 3.8. 


(j) Reports and Studies.  Seller shall have delivered to Buyer the Reports 


and Studies pursuant to Section 6.17. 


(k) Critical Development Work.  The Critical Development Work shall 


have been completed in accordance with Section 2.1.   


(l) Lien Searches.  Buyer shall have received  copies of title searches and 


searches of financing statements of public record and of judgment, litigation and tax lien records 







 


42 
 


that relate or pertain to the Project or Seller, indicating no Liens with respect to the Project Assets 


other than Permitted Liens. 


ARTICLE VIII 


 


CONDITIONS PRECEDENT TO OBLIGATIONS OF SELLER 


Section 8.1 Seller Conditions Precedent.  The obligation of Seller to 


consummate the Transactions is subject to the satisfaction or waiver by it of each of the following 


conditions precedent (“Seller Conditions Precedent”): 


(a) Representations and Warranties.  (i) Each representation and warranty 


of Buyer set forth in Article V hereof (other than the Buyer Fundamental Representations) shall 


be true and correct in all material respects (except any such representation and warranty that is 


qualified as to materiality or Material Adverse Effect, which shall be true and correct in all 


respects), and (ii) each Buyer Fundamental Representation shall be true and correct in all respects, 


in each case, on and as of the Closing Date as though made on and as of such date or, in the case 


of representations and warranties made as of a specified date earlier than the Closing Date, on and 


as of such earlier date. 


(b) Agreements.  (i) This Agreement and each Ancillary Agreement 


executed on or prior to the Closing Date shall be in full force and effect, (ii) the covenants, 


agreements and obligations required by this Agreement and each Ancillary Agreement to be 


performed and complied with by Buyer or any of its Affiliates prior to or at the Closing Date shall 


have been performed and complied with in all material respects, and (iii) no breach, event of 


default or termination event by Buyer or any of its Affiliates or other event by Buyer or any of its 


Affiliates which, with notice or the lapse of time or both, would become a breach, event of default 


or termination event, shall have occurred and is continuing under this Agreement or any relevant 


Ancillary Agreement. 


(c) Governmental Approvals.  Each Consent set forth on Schedule 4.4 of 


Seller’s Disclosure Schedule or Schedule 5.4 of Buyer’s Disclosure Schedule, including the 


Commission Approvals, shall have been obtained and, in each case, such Consent is validly issued, 


in full force and effect, final and Non-Appealable. 


(d) Consents.  Each of Seller and Buyer shall have received all third party 


Consents set forth on Schedule 4.3 of Seller’s Disclosure Schedule or Schedule 5.3 of Buyer’s 


Disclosure Schedule. 


(e) No Injunctions.  There shall be no Laws, Orders or Permits that 


restrain, enjoin or otherwise prevent or make illegal the consummation of the Transactions, and no 


action, suit or legal proceeding shall have been instituted or threatened in writing that questions or 


challenges the validity of, or seeks to impair, restrain, prohibit, invalidate or enjoin, the 


consummation of the Transactions that remains pending.  


(f) Permits.  All Project Permits shall have been duly issued and 


obtained, shall have been transferred or reissued to Buyer in accordance with Section 6.4(a), and 


such Project Permits shall be in full force and effect and Non-Appealable. 
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(g) Closing Documents.  Buyer shall have delivered (or concurrently with 


the Closing, shall deliver) all of the documents required to be delivered by it pursuant to Section 


3.9. 


(h) Critical Development Work.  The Critical Development Work shall 


have been completed in accordance with Section 2.1.   


ARTICLE IX 


 


SURVIVAL; INDEMNIFICATION 


Section 9.1 Survival.  


(a) All representations and warranties made by Seller or Buyer in this 


Agreement shall survive the Closing Date for a period of twenty four (24) months, except that the 


Buyer Fundamental Representations, the Seller Fundamental Representations, and the 


representations and warranties made by Seller in Section 4.15 (Taxes) shall survive until the 


expiration of the applicable statute of limitations (including any relevant extensions), plus sixty 


(60) days.   


(b) The covenants and agreements of the Parties contained in this 


Agreement to be performed by their terms (i) prior to the Closing Date shall expire on the Closing 


Date, and (ii) on or after the Closing Date shall survive the Closing until fully performed in 


accordance with the terms specified in this Agreement with respect to such covenant or agreement.   


(c) All representations, warranties and covenants shall survive beyond 


the period specified in this Section 9.1 with respect to any inaccuracy therein or breach thereof, 


notice of which shall have been duly given within the period specified in Section 9.1(a) or Section 


9.1(b), as applicable, in accordance with Section 9.4(a), but only to the extent, and for the time 


period, necessary to resolve any claim for indemnification arising from an asserted breach of the 


applicable representation, warranty, covenant or agreement. 


Section 9.2 Indemnification by Seller. 


(a) From and after the Closing Date, subject to the other provisions of 


this Article IX, Seller agrees to indemnify Buyer, its Affiliates and their respective Representatives 


(each, an “Indemnified Buyer Party” and collectively, the “Indemnified Buyer Parties”) and to 


hold each of them harmless from and against, any and all Damages suffered, paid or incurred by 


such Indemnified Buyer Party on account of, arising from, or in connection with (i) any inaccuracy 


or breach of any of the representations and warranties made by Seller to Buyer in this Agreement 


or the Seller Closing Certificate, (ii) any breach by Seller of any of its covenants or agreements 


contained in this Agreement, or (iii) any Excluded Asset or Excluded Liability. 


(b) The Indemnified Buyer Parties shall be entitled to indemnification 


with respect to any claim pursuant to Section 9.2(a)(i) only if: 


(i) the aggregate Damages to all Indemnified Buyer 


Parties with respect to such claims against Seller exceed two percent (2%) of the 
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Aggregate Purchase Price (the “Deductible”), whereupon Seller shall be obligated 


to pay the Indemnified Buyer Parties all such amounts in excess of the Deductible; 


provided, that only individual claims, or a series of related claims arising from 


substantially identical facts, for which the aggregate Damages to all Indemnified 


Buyer Parties exceed [ • ] (the “Minor Claims Amount”) shall count towards the 


Deductible; and  


(ii) the aggregate Damages to all Indemnified Buyer 


Parties for which Indemnified Buyer Parties are entitled to indemnification 


pursuant to Section 9.2(a)(i) do not exceed [ • ] of the Aggregate Purchase Price 


(the “Cap”). 


(c) Notwithstanding anything in this Section 9.2 to the contrary,  


(i) the limitations set forth in Section 9.2(b) shall not 


apply to payment obligations arising under Section 2.4(b)(i) or (ii), or to any 


indemnification obligation of Seller pursuant to Section 9.2(a)(i) arising out of or 


resulting from (A) any breach of any Seller Fundamental Representation, (B) any 


claim or cause of action arising from fraud of Seller or any of its respective 


Affiliates, (C) any breach of the representations and warranties made by Seller in 


Section 4.15 (Taxes), or (D) any Excluded Asset or Excluded Liability; and  


(ii) Seller shall not be required to indemnify the 


Indemnified Buyer Parties (A) pursuant to Section 9.2(a)(i) in respect of breach of 


Seller Fundamental Representations, (B) pursuant to Section 9.2(a)(ii), or (C) 


pursuant to Section 9.2(a)(iii) solely in respect of Taxes described in Section 3.4, 


for Damages in the aggregate in excess of the Base Purchase Price. 


Section 9.3 Indemnification by Buyer.   


(a) From and after the Closing Date, subject to the other provisions of 


this Article IX, Buyer hereby agrees to indemnify Seller, its Affiliates and their respective 


Representatives (each, an “Indemnified Seller Party” and collectively, the “Indemnified Seller 


Parties”) and to hold each of them harmless from and against, any and all Damages suffered, paid 


or incurred by such Indemnified Seller Party on account of, arising from, or in connection with (i) 


any breach of any of the representations and warranties made by Buyer to Seller in this Agreement 


or Buyer Closing Certificate, (ii) any breach by Buyer of any of its covenants or agreements 


contained in this Agreement, or (iii) any Assumed Liability. 


(b) The Indemnified Seller Parties shall be entitled to indemnification 


from Buyer with respect to any claim pursuant to Section 9.3(a)(i) only if: 


(i) the aggregate Damages to all Indemnified Seller 


Parties with respect to such claims against the Buyer exceed the Deductible, 


whereupon Buyer shall be obligated to pay all such amounts in excess of the 


Deductible; provided, that only individual claims, or a series of related claims 


arising from substantially identical facts, for which the aggregate Damages to all 
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Indemnified Seller Parties exceed the Minor Claims Amount shall count towards 


the Deductible; and 


(ii) the aggregate Damages to all Indemnified Seller 


Parties for which Indemnified Seller Parties are entitled to indemnification against 


Buyer pursuant to Section 9.3(a)(i) do not exceed the Cap. 


(c) Notwithstanding anything in this Section 9.3 to the contrary,  


(i) the limitations set forth in Section 9.3(b) shall not 


apply to any indemnification obligation of Buyer pursuant to Section 9.3(a)(i) 


arising out of or resulting from (A) any breach by Buyer of its Buyer Fundamental 


Representations, (B) any claim or cause of action arising from fraud of Buyer or 


any of its Affiliates, or (C) Buyer’s payment obligations arising out of Section 


2.4(b)(ii), and  


(ii) Buyer shall not be required to indemnify the 


Indemnified Seller Parties (A) pursuant to Section 9.3(a)(i) in respect of Buyer 


Fundamental Representations, or (B) pursuant to Section 9.3(a)(ii), for Damages in 


the aggregate in excess of the Purchase Price.  


Section 9.4 Indemnification Procedures.   


(a) If an Indemnified Buyer Party or an Indemnified Seller Party (each, 


an “Indemnified Party”) believes that a claim or other circumstance exists that has given or may 


reasonably be expected to give rise to a right of indemnification under this Article IX (whether or 


not the amount of Damages relating thereto is then quantifiable), such Indemnified Party shall 


assert its claim for indemnification by giving written notice thereof (a “Claim Notice”) to the Party 


from which indemnification is sought (the “Indemnifying Party”) (i) if the event or occurrence 


giving rise to such claim for indemnification is, or relates to, a claim brought by a Person not a 


party to this Agreement or affiliated with any Party (a “Third Party”), promptly following receipt 


of notice of such claim by such Indemnified Party, or (ii) if the event or occurrence giving rise to 


such action or claim for indemnification is not, or does not relate to, a claim brought by a Third 


Party, promptly after the discovery by the Indemnified Party of the circumstances giving rise to 


such claim for indemnity.  Each Claim Notice shall describe the claim in reasonable detail.  The 


failure by the Indemnified Party to so notify, or any delay by the Indemnified Party in notifying, 


the Indemnifying Party shall not relieve the Indemnifying Party of any indemnification obligation 


hereunder except and only to the extent that the rights of the Indemnifying Party are materially 


prejudiced by such failure to give, or delay in giving, such notice. 


(b) If any claim by an Indemnified Party under this Article IX relates to 


a claim filed or made against an Indemnified Party by a Third Party (a “Third Party Claim”), the 


Indemnifying Party may elect at any time to negotiate a settlement or a compromise of such Third 


Party Claim or to defend such Third Party Claim, in each case at its sole cost and expense and with 


its own counsel, if the Indemnifying Party provides written notice to the Indemnified Party that 


the Indemnifying Party intends to undertake such defense; provided, that the Indemnifying Party 


shall not have the right to negotiate a settlement or a compromise of such Third Party Claim or to 
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defend such Third Party Claim, notwithstanding the giving of such written acknowledgment, if (i) 


such claim seeks an injunction or other equitable relief, (ii) the Indemnified Party shall have been 


advised by counsel that there are one or more legal or equitable defenses available to it which are 


different from or in addition to those available to the Indemnifying Party, and in the reasonable 


opinion of the Indemnified Party, counsel for the Indemnifying Party could not adequately 


represent the interests of the Indemnified Party because such interests could be in conflict with 


those of the Indemnifying Party, (iii) in the reasonable opinion of the Indemnified Party, the 


Indemnifying Party does not have the financial wherewithal to pay for such defense (provided, 


that prior to the Indemnified Party taking any action pursuant to this clause (iii), the Indemnifying 


Party shall have a reasonable opportunity to demonstrate to the Indemnified Party that the 


Indemnifying Party does have the financial wherewithal to pay for such defense), (iv) such Third 


Party Claim involves, or could reasonably be expected to have a material effect on, any material 


matter or obligation of or relating to the Indemnified Party which is beyond the scope of the 


indemnification obligation of the Indemnifying Party pursuant to this Agreement, or (v) such Third 


Party Claim could reasonably be expected to result in the Indemnified Party being obligated to pay 


damages in excess of the amounts for which the Indemnifying Party could be liable to indemnify 


the Indemnified Party hereunder.  In the event the Indemnifying Party does not have the right to 


negotiate a settlement or a compromise of such Third Party Claim or to defend such Third Party 


Claim, the Indemnified Party may control such negotiation or defense, using a single counsel (in 


addition to local counsel) reasonably satisfactory to the Indemnifying Party, at the Indemnifying 


Party’s sole cost and expense, it being understood that counsels retained by the Parties in 


connection with the negotiation of this Agreement are deemed reasonably satisfactory. 


(c) Notwithstanding anything to the contrary contained herein, except 


with the prior written consent of the Indemnified Party, such consent not to be unreasonably 


withheld, conditioned or delayed, no Indemnifying Party shall settle or compromise any Third 


Party Claim or permit a default judgment or consent to an entry of judgment thereof unless such 


settlement, compromise or judgment (i) relates solely to money damages, (ii) provides for a full, 


unconditional and irrevocable release of the Indemnified Party with respect to the claim(s) being 


settled and (iii) does not contain any admission or finding of wrongdoing on behalf of the 


Indemnified Party.  Notwithstanding anything to the contrary contained herein, if, within fifteen 


(15) Business Days after receipt from an Indemnified Party of any Claim Notice with respect to a 


Third Party Claim, the Indemnifying Party does not elect to defend such Third Party Claim or if 


the Indemnifying Party does not have the right to defend such claim pursuant to Section 9.4(b), 


such Indemnified Party may, at its option, control the defense of such claim or negotiate the 


settlement or compromise of such claim; provided, that the Indemnifying Party may participate in 


such defense or negotiation, and any such settlement or compromise shall be permitted hereunder 


only with the written consent of the Indemnifying Party, which consent shall not be unreasonably 


withheld, conditioned or delayed.  If the Indemnifying Party is not able to or elects not to defend, 


settle or compromise such Third Party Claim, all of the Indemnified Party’s reasonable and 


documented out-of-pocket costs and expenses arising out of the defense, settlement or compromise 


of any such claim shall be Damages subject to indemnification hereunder, but only to the extent 


expressly provided herein.  The Parties shall render to each other such assistance as may reasonably 


be requested in order to ensure the proper and adequate defense of any such Third Party Claim.  


The Party in charge of the defense shall keep the other Parties fully apprised at all times as to the 


status of the defense or any settlement negotiations with respect thereto. If the Indemnifying Party 


elects to defend any such claim, then the Indemnified Party shall be entitled to participate in such 
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defense with separate counsel, at such Indemnified Party’s sole cost and expense (except where 


there is a conflict of interest that makes it inappropriate for the same counsel to represent both the 


Indemnified Party and the Indemnifying Party). 


Section 9.5 Materiality.  Notwithstanding anything to the contrary set forth 


herein, for purposes of Section 9.2(a)(i) and Section 9.3(a)(i), in determining (i) whether there has 


occurred a breach of any representation or warranty contained in this Agreement (other than the 


representations and warranties set forth in Section 4.6(a), Section 4.6(b), Section 4.6(c), Section 


4.7(b), Section 4.9(b), Section 4.11(a), Section 4.13(b), the first sentence of Section 4.14(a), and 


Section 4.23), and (ii) the amount of any Damages suffered by an Indemnified Party related to any 


such breach, the representations and warranties set forth in this Agreement shall be considered 


without regard to any “material,” “Material Adverse Effect,” or similar qualifications set forth 


therein. 


Section 9.6 Exclusive Remedy.  From and after the Closing Date, the Parties 


hereto acknowledge and agree that the indemnification provisions of this Article IX shall be the 


sole and exclusive remedy for any breach of or inaccuracy in any representation, warranty, 


covenant or agreement contained in this Agreement or any other claims or causes of action relating 


to this Agreement, except for claims for amounts owing by any Party pursuant to Article III, claims 


based upon fraud of the other Party or any of its Affiliates, and claims for specific performance 


pursuant to Section 9.8. 


Section 9.7 Calculation of Damages.   


(a) Each Indemnified Party shall be obligated in connection with any 


Claim for indemnification under this Article IX to use all commercially reasonable efforts to obtain 


any insurance proceeds and express contractual warranties available to such Indemnified Party as 


applicable to the applicable Claims (it being understood that commercially reasonable efforts shall 


obligate such Indemnified Party to submit claims but not to commence litigation against any 


insurer or Counterparty or submit claims under insurance policies maintained by any Person other 


than any of the Indemnified Parties and its Affiliates).  The amount which the Indemnifying Party 


is or may be required to pay to any Indemnified Party pursuant to this Article IX shall be reduced 


(retroactively, if necessary) by (i) any insurance proceeds, or (ii) other amounts in respect of 


contractual and other indemnification rights (other than express warranty rights) that the 


Indemnified Party may have against any Person other than the Parties (it being understood that 


there is no obligation to recover or pursue recovery of any amounts referred to in this clause (ii)), 


in each case, that are actually recovered by or on behalf of such Indemnified Party in reduction of 


the related Damages (net of any reasonable and documented costs and expenses of obtaining such 


insurance proceeds or other amounts, and any reasonable projected increases in insurance 


premiums arising because of any such claim).  If an Indemnified Party shall have received the 


payment required by this Agreement from the Indemnifying Party in respect of Damages and shall 


subsequently receive insurance proceeds or other amounts in respect of such Damages, then such 


Indemnified Party shall promptly repay to the Indemnifying Party a sum equal to the amount of 


such insurance proceeds or other amounts actually received by such Indemnified Party (net of any 


reasonable and documented costs and expenses of obtaining such insurance proceeds or other 


amounts, and any reasonable projected increases in insurance premiums arising because of any 


such claim).   
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(b) Notwithstanding anything in this Agreement to the contrary, no Party 


or its Affiliates, or their respective Representatives, shall be liable for the following Damages 


(“Non-Reimbursable Damages”):  special, punitive, exemplary, incidental, consequential or 


indirect damages or loss of revenue, income or profits, diminution of value (for the avoidance of 


doubt, except to the extent constituting direct damages), or loss of business reputation or 


opportunity of any other Party or any of such Party’s Affiliates, whether based on contract, tort, 


strict liability, other Law or otherwise and whether or not arising from the other Party’s or its 


Affiliates’, or any of their respective officers’, directors’, employees’ or Representatives’ sole, 


joint or concurrent negligence, strict liability or other fault, for any matter arising under this 


Agreement, and in particular, no “multiple of profits” or “multiple of cash flow” or similar 


valuation methodology shall be used in calculating the amount of any losses, except to the extent 


that such amounts are payable to any Person (other than the Indemnified Parties) pursuant to a 


Third Party Claim. 


(c) Notwithstanding anything contained in this Agreement, all amounts 


payable pursuant to the indemnification obligations under this Agreement shall be paid without 


duplication. 


Section 9.8 Right to Specific Performance.  The Parties agree that if any of the 


provisions of this Agreement were not performed in accordance with their specific terms or were 


otherwise breached, irreparable damage would occur and money damages may not be a sufficient 


remedy.  Notwithstanding anything in this Agreement to the contrary, without limiting or waiving 


in any respect any rights or remedies of a Party under this Agreement now or hereafter existing at 


Law, in equity or by statute, the Parties agree that, in addition to any other remedy at law or in 


equity, Buyer and Seller shall be entitled to specific performance by the other Party of its 


obligations under this Agreement and immediate injunctive relief, without the necessity of proving 


the inadequacy of money damages as a remedy.  The Parties further agree that they shall not object 


to, or take any position inconsistent with respect to, whether in a court of law or equity or 


otherwise, the appropriateness of specific performance as a remedy for a breach of this Agreement, 


and each Party waives any requirement for the securing or posting of any bond in connection with 


any such remedy. 


Section 9.9 Tax Characterization.  Unless otherwise required by applicable Law, 


any indemnity payment made pursuant to this Agreement, and any reimbursement of 


Interconnection Costs made pursuant to Section 2.4(b)(i), will be treated as an adjustment to the 


Purchase Price for all Tax purposes. 


Section 9.10 Ancillary Agreements.  For avoidance of doubt, and 


notwithstanding any other provision of this Agreement, nothing in this Article IX shall limit any 


obligation, Liability, right or remedy of any Person under or pursuant to the EPC Contract or any 


other Ancillary Agreement. 
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ARTICLE X 


 


TERMINATION 


Section 10.1 Termination.  This Agreement may be terminated prior to the 


Closing: 


(a) by Buyer, on the one hand, or Seller, on the other hand, upon written 


notice to the other, if the Closing shall not have occurred by [ • ] (the “Outside Date”); provided 


that the Outside Date shall automatically be extended for an additional ninety () days (the 


“Extension Period”) if, as of the Outside Date, the Commission Approvals have not yet been 


obtained and, as a result thereof, the Closing has not occurred, and the Commission Approvals are 


still reasonably capable in the good faith determination of Buyer of being obtained within such 


Extension Period; provided, that, Buyer may not terminate under this Section 10.1(a) if the failure 


of the Closing to occur is the result of a material breach by Buyer of any of its representations, 


warranties, covenants or agreements hereunder, and Seller may not terminate this Agreement 


under this Section 10.1(a) if the failure of the Closing to occur is the result of a material breach by 


Seller of any of its representations, warranties, covenants or agreements hereunder;  


(b) by Buyer, upon written notice to Seller, if Seller shall have breached 


any of its representations, warranties, covenants or agreements contained in this Agreement such 


that the closing conditions set forth in Section 7.1 would not be satisfied and such breach is not 


capable of cure (or, if such breach is capable of cure, such breach is cured by Seller within sixty 


(60) days after Seller receives written notice of such breach from Buyer (plus, if Seller continues 


to endeavor in good faith to cure such breach, an additional thirty (30) days in which to effect such 


cure)); provided, that Buyer shall not terminate this Agreement pursuant to this Section 10.1(b) if 


Buyer is then in breach of any of its representations, warranties, covenants or agreements contained 


in this Agreement such that any of the closing conditions set forth in Section 8.1 would not be 


satisfied; 


(c) by Seller, upon written notice to Buyer, if Buyer shall have breached 


any of its representations, warranties, covenants or agreements contained in this Agreement such 


that the closing conditions set forth in Section 8.1 would not be satisfied and such breach is not 


capable of cure (or, if such breach is capable of cure, such breach is not cured by Buyer within 


sixty (60) days after Buyer receives written notice of such breach from Seller (plus, if Buyer 


continues to endeavor in good faith to cure such breach, an additional thirty (30) days in which to 


effect such cure)); provided, that Seller shall not terminate this Agreement pursuant to this Section 


10.1(c) if Seller is then in breach of any of its representations, warranties, covenants or agreements 


contained in this Agreement such that any of the closing conditions set forth in Section 7.1 would 


not be satisfied; 


(d) by Buyer, on the one hand, or Seller, on the other hand, upon written 


notice to the other, if there shall be in effect any Law or non-appealable Order prohibiting, 


enjoining, restricting or making illegal the Transactions; provided, that the Party seeking to 


terminate this Agreement pursuant to this Section 10.1(d) shall have complied with its obligations 


under this Agreement in all material respects, with respect to such Order; 
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(e) by mutual written agreement of Buyer and Seller. 


Section 10.2 Procedure for Termination.  The Party or Parties desiring to 


terminate this Agreement pursuant to Section 10.1 shall give written notice of such termination to 


the other Parties in accordance with Section 11.1, specifying the provisions hereof pursuant to 


which such termination is effected and the effective date of such termination, which shall be at 


least five (5) Business Days after the effective date of such notice.  


Section 10.3 Effect of Termination Notice; Effect of Termination.  If this 


Agreement is terminated as permitted by Section 10.1, subject to Section 10.3(a), this Agreement 


shall forthwith become void and of no further force or effect whatsoever, and such termination 


shall be without Liability of any Party (or any Party’s Affiliates or Representatives), except 


Liability for any breach of any representations, warranties, covenants or other agreements under 


this Agreement prior to such termination, or under the following provisions, which shall also 


survive termination:  Section 6.5, Section 6.6, Article I, Article IX, Article X, and Article XI. 


ARTICLE XI 


 


GENERAL PROVISIONS 


Section 11.1 Notices.  All notices, requests and other communications hereunder 


shall be in writing (including e-mail or similar electronic transmission) and shall be sent, delivered, 


mailed or addressed: 


If to Seller, to: 


[ • ] 


[ • ] 


[ • ] 


[ • ] 


Attn:  [ • ] 


Phone: [ • ] 


Email: [ • ] 


With a copy to (which copies shall not constitute notice hereunder): 


[ • ] 


[ • ] 


[ • ]  


Attn:  [ • ] 


Phone:  [ • ] 


Email:  [ • ]  







 


51 
 


If to Buyer, to: 


[ • ]  


[ • ] 


[ • ]    


Attn: [ • ] 


Phone: [ • ] 


Email: [ • ] 


with a copy to: 


[ • ]  


[ • ]  


[ • ]    


Attn: [ • ] 


Phone: [ • ]  


Email: [ • ] 


Each such notice, request or other communication shall be given (i) by mail (postage prepaid, 


registered or certified mail, return receipt requested), (ii) by hand delivery, (iii) by nationally 


recognized courier service or (iv) by email, receipt confirmed via reply of the intended recipient 


(with a confirmation copy to be sent by first class mail, hand delivery or nationally recognized 


courier service).  Each such notice, request or communication shall be effective (x) if mailed, if 


delivered by hand or by internationally recognized courier service, when delivered at the address 


specified in this Section 11.1 (or in accordance with the latest unrevoked written direction from 


the receiving Party) and (y) if given by email, when such email is delivered to the address specified 


in this Section 11.1 (or in accordance with the latest unrevoked written direction from the receiving 


Party), and the appropriate confirmation is received; provided, that notices received on a day that 


is not a Business Day or after 5:00 p.m. Central Time on a Business Day will be deemed to be 


effective on the next Business Day.   


Section 11.2 Severability.  The provisions of this Agreement shall be deemed 


severable and the invalidity or unenforceability of any provision shall not affect the validity or 


enforceability of the other provisions hereof.  If any provision of this Agreement, or the application 


thereof to any Person or any circumstance, is found to be invalid or unenforceable in any 


jurisdiction, (a) a suitable and equitable provision shall be substituted therefor in order to carry 


out, so far as may be valid or enforceable, such provision, and (b) the remainder of this Agreement 


and the application of such provision to other Persons or circumstances shall not be affected by 


such invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity 


or enforceability of such provision, or the application thereof, in any other jurisdiction. 


Section 11.3 Counterparts.  This Agreement may be executed in multiple 


counterparts, each of which shall be deemed an original and all of which shall, taken together, be 


considered one and the same agreement.  Any facsimile or electronically transmitted copies hereof 


or signature hereon shall, for all purposes, be deemed originals. 
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Section 11.4 Entire Agreement; No Third Party Beneficiaries.  This Agreement 


constitutes the entire agreement and supersedes all prior agreements and understandings, both 


written and oral, among the Parties with respect to the subject matter hereof.  Except as set forth 


in Article IX, (a) the terms and provisions of this Agreement are intended solely for the benefit of 


the Parties, their respective successors or permitted assigns, and (b) it is not the intention of the 


Parties to confer third-party beneficiary rights upon any other Person. 


Section 11.5 Governing Law.  This Agreement shall be governed by and 


construed in accordance with the Laws of the State of Oklahoma without regard to conflicts-of-


laws principles that would require the application of any other Law. 


Section 11.6 Bulk Sales.  Each Party hereby waives compliance by the other 


Parties with the provision of any bulk sales or bulk transfer Laws of any jurisdiction in connection 


with the Transactions. 


Section 11.7 Consent to Jurisdiction; Waiver of Jury Trial. 


(a) Each of the Parties irrevocably submits to the exclusive jurisdiction 


of the United States District Court for the Western District of Oklahoma, or if such court does not 


have jurisdiction, the courts of the State of Oklahoma in Oklahoma County, for the purposes of 


any suit, action or other proceeding arising out of this Agreement or any Transaction.  


(b) Each of the Parties irrevocably and unconditionally waives any 


objection to the laying of venue of any action, suit or proceeding arising out of this Agreement or 


the Transactions in (i) the United States District Court for the Western District of Oklahoma or (ii) 


the courts of the State of Oklahoma in Oklahoma County, and hereby further irrevocably and 


unconditionally waives and agrees not to plead or claim in any such court that any such action, 


suit or proceeding brought in any such court has been brought in an inconvenient forum. 


(c) EACH OF THE PARTIES HEREBY IRREVOCABLY 


WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 


ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS 


CONTEMPLATED HEREBY. 


Section 11.8 Assignment.  Neither this Agreement nor any of the rights or 


obligations hereunder shall be assigned by any of the Parties without the prior written consent of 


the other Parties; provided, that Buyer may transfer its rights and obligations under this Agreement 


to an Affiliate so long as Buyer remains obligated to satisfy all of its obligations under the terms 


of this Agreement.  Subject to the preceding sentence, this Agreement will be binding upon, inure 


to the benefit of, and be enforceable by the Parties and their respective successors and permitted 


assigns.  Any attempted assignment in violation of the terms of this Section 11.8 shall be null and 


void, ab initio. 


Section 11.9 Headings.  The headings contained in this Agreement are for 


reference purposes only and shall not affect in any way the meaning or interpretation of this 


Agreement. 


Section 11.10 Construction.   
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(a) Unless the context otherwise requires, references in this Agreement 


to Articles, Sections, Exhibits, and Schedules shall be deemed references to Articles and Sections 


of, and Exhibits, and Schedules to, such Agreement.  References to this Agreement shall include 


a reference to all Exhibits and Schedules, as the same may be amended, modified or supplemented 


from time to time in accordance with this Agreement.  References to “paragraphs” or “clauses” 


shall be to separate paragraphs or clauses of the section or subsection in which the reference occurs. 


(b) A term defined as one part of speech (such as a noun) shall have a 


corresponding meaning when used as another part of speech (such as a verb).  References in this 


Agreement to any gender include references to all genders, and references to the singular include 


references to the plural and vice versa.  The words “include”, “includes” and “including” when 


used in this Agreement shall be deemed to be followed by the phrase “without limitation”.  Unless 


the context otherwise requires, the words “hereof”, “hereby” and “herein” and words of similar 


meaning when used in this Agreement refer to this Agreement in its entirety and not to any 


particular Article, Section or provision of this Agreement.  Any reference to a Law shall include 


any amendment thereof or any successor thereto and any rules and regulations promulgated 


thereunder.  All references to a particular Person shall include a reference to such Person’s 


successors and assigns but, if applicable, only if such successors and assigns are permitted by this 


Agreement, and in the case of any Governmental Entity, to any Person succeeding to its functions 


and capacities.  Unless the context shall otherwise require, references to any Contract (including 


this Agreement) or Real Property Agreement shall mean a reference to such Contract or Real 


Property Agreement as the same may be amended, modified, supplemented or replaced from time 


to time in accordance with its terms and the terms hereof, as applicable, and in effect at any given 


time.  References to “or” shall be deemed to be disjunctive but not necessarily exclusive (i.e., 


unless the context dictates otherwise, “or” shall be interpreted to mean “and/or” rather than 


“either/or”).  “Shall” and “will” mean “must,” and shall and will have equal force and effect and 


express an obligation.  “Writing,” “written” and comparable terms refer to printing, typing, and 


other means of reproducing in a visible form.  For the purposes of this Agreement, “fraud” means, 


with respect to a Party, whether Seller or a Buyer, as applicable, an intentional or willful 


misrepresentation of facts which constitutes common law fraud under applicable Law. 


(c) A term defined by reference to the EPC Contract shall (i) prior to the 


Closing Date, mean the term as defined in Exhibit 7, and (ii) on and after the Closing Date, mean 


the term as defined in the executed EPC Contract.  


(d) Time is of the essence in this Agreement.  Whenever this Agreement 


refers to a number of days, such number shall refer to calendar days unless Business Days are 


specified.  Relative to the determination of any period of time, “from” means “including and after,” 


“to” means “to but excluding” and “through” means “through and including.”  Any date specified 


for action that is not a Business Day shall mean the first Business Day after such date.  


(e) All accounting terms used herein and not expressly defined shall have 


the meanings given to them under, and all accounting determinations hereunder shall be made in 


accordance with, GAAP. 


(f) The words “ordinary course of business” will be deemed to be 


followed by “consistent with past practice”, except for such reasonable actions taken or changes 
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in business and operations in response to the COVID-19 virus or any other pandemic or epidemic 


as required by applicable Law or any order, directive or binding guidance of any Governmental 


Entity. 


(g) Each Party acknowledges that this Agreement was negotiated by it 


with the benefit of representation by legal counsel, and any rule of construction or interpretation 


otherwise requiring this Agreement to be construed or interpreted against any Party shall not apply 


to any construction or interpretation hereof. 


(h) This Agreement and the Exhibits and Schedules hereto are intended 


to be read in pari materia. 


Section 11.11 Amendment and Waiver.  This Agreement may not be amended, 


supplemented or modified except by an instrument in writing signed on behalf of Buyer and Seller.  


Any term or condition of this Agreement may be waived at any time by the Party that is entitled 


to the benefit thereof, but no such waiver shall be effective, unless set forth in a written instrument 


duly executed by or on behalf of the Party waiving such term or condition.  No waiver by any 


Party of any term or condition of this Agreement, in any one or more instances, shall be deemed 


to be or construed as a waiver of the same or any other term or condition of this Agreement on any 


future occasion. 


Section 11.12 Schedules and Exhibits.  Except as otherwise provided in this 


Agreement, all Exhibits and Schedules referred to herein are intended to be and hereby are made 


a part of this Agreement.  Any disclosure in any Party’s Disclosure Schedule under this Agreement 


corresponding to and qualifying a specific representation or warranty shall be deemed to 


correspond to and qualify any other representation or warranty to which the applicability of the 


disclosure is reasonably apparent on its face.  The specification of any dollar amount in the 


representations and warranties contained in this Agreement or the inclusion of any specific item 


in the Schedules is not intended to imply that such amounts (or higher or lower amounts) are or 


are not material, and no Party shall use the fact of the setting of such amounts or the fact of the 


inclusion of any such item in the Schedules in any dispute or controversy between the Parties as 


to whether any obligation, item, or matter not described herein or included in a Schedule is or is 


not material for purposes of this Agreement. 


[SIGNATURE PAGES FOLLOW] 







 


[SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT] 
 


IN WITNESS WHEREOF, the Parties have caused this Asset Purchase Agreement 


to be duly executed and delivered as of the date first set forth above. 


 


[ • ] 


, a [ • ], as Seller 


By:     


 Name: 


 Title: 


 







 


[SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT] 


 
Error! Unknown document property name. 


OKLAHOMA GAS AND ELECTRIC 


COMPANY, an Oklahoma corporation, as 


Buyer  


By:     


 Name:  


 Title: 
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General Requirements and Scope of the Work 
 


General Description 
This section covers the Project description, scope of the work, and supplementary requirements for the 
engineering, procurement, construction, and commissioning of the Facility. 
 
Project Description 
The Project shall include gas-fired combustion turbines “CT” and/or reciprocating internal combustion 
engines “RICE”, as well as all necessary auxiliary systems and balance of plant equipment. The 
Contractor will fully develop the Project including determining a plant site, utility tie-ins with electrical grid 
and water resource requirements.  Once the plant site is identified, the Owner will be responsible for 
negotiating fuel gas delivery to the Facility interface point.  The Fuel Gas Supplier will be responsible for 
meeting the pressure, temperature, and flow requirements of the Facility. 
 
The Project shall be located within the Southwest Power Pool (SPP) in Oklahoma or Arkansas with 
preference for Owner’s service territory as shown in the following figure. 
 


 
OG&E Service Territory 


 
Major Facility Features.  The below paragraphs contain general descriptions of the major features of the 
proposed power generation facility.  This information is not intended to be a complete, exhaustive listing, 
but is provided for convenience to the Contractor in developing an understanding of the overall scope of 
the Project Work.   
 
The Contractor is responsible for furnishing, installing, and commissioning all necessary equipment for a 
fully functional power generation facility.  The design criteria and system definitions contained in this 
document provide more detailed requirements of these major plant features as well as other balance-of-
plant work scope not discussed in this section. 
 
The Project shall include gas-fired CT generators and/or RICE generators.  The term Power Generating 
Unit(s) shall be considered equivalent to “CTs,” “CT generators,” “RICE generators,” or “Unit(s).”   
 
The Contractor shall provide an optimized site arrangement of its proposed Project Site including 
preliminary locations of major structures and interfaces at the Facility. The Facility shall be designed for 
an operational life of 30 years.  
 
The Facility can be a design of indoor and/or outdoor units.  The power producing equipment, accessory 


packages, modules, and BOP equipment shall be provided with weather enclosures, if outdoor design is 


utilized. Weather enclosures shall be rated for the design ambient conditions included in D200.  If the 
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efficiency of the technology selected for the Project would benefit being converted to combined cycle in 


the future, Contractor shall allot for space in plant layout to allow for this conversion at a later date. 


Contractor shall design and construct a plant switchyard to connect the Power Generating Units to the 
high voltage transmission system.  A breaker and a half scheme shall be used if the transmission 
connection is 230kV or higher, and a ring bus or breaker and a half shall be used if the connection is at a 
lower voltage.  The switchyard should be designed such that the terminals connecting to the Power 
Generating Units GSU’s do not share a common switchyard breaker.  Two line positions shall be for the 
transmission system connections.  The Contractor scope shall include the transmission line modifications 
to extend the existing transmission system from the Interconnection Point to the plant switchyard.  
Protective relaying and metering shall be provided to incorporate the new plant into the existing 
transmission system.  Additional relays shall be provided to account for the changes made to the existing 
transmission system.  OG&E standards shall be applied to the switchyard and transmission line design, 
e.g., types of current transformers and voltage transformers and live tank versus dead tank circuit 
breakers.  Synchronizing of generating units to the grid shall normally be accomplished via low side 
generator circuit breakers, i.e. at the generator voltage.  However, synch check provisions shall be 
provided where required to allow reconnection of the plant to the grid following an outage or island 
operation. 
 
Contractor shall perform preliminary calculations to determine fault current levels required for equipment 
design.   
 
Owner will determine/develop the fuel source to be delivered to the Facility.  The Contractor shall provide 
all fuel piping, regulating, metering, and any additional conditioning equipment required to operate 
Contractor provided equipment.  If additional heating of the fuel gas is required, the Contractor shall 
provide an electric or gas fired fuel gas heater to maintain required supply temperature to the Power 
Generating Units.  
 
Contractor shall determine/develop the water source for the Facility.  The Contractor shall provide all 
water piping, regulating, metering, and any water treatment systems needed to meet the desired 
specifications of the Contractor installed equipment or permits.   
 
Power Generating Units and BOP cooling equipment shall be provided.  The Project Site should be 
designed to minimize water consumption.  Owner has the preference of closed cycle cooling system and 
a fin-fan type water to air heat exchanger. 
 
A wastewater collection and treatment system shall be provided to collect, treat, and discharge the 
Facility wastewater in accordance with the Wastewater Discharge/National Pollutant Discharge 
Elimination System (NPDES) permit. The Contractor shall include sanitary drains and vent systems, and 
oil/water separator(s). The Facility shall be designed and constructed to meet the requirements of any 
Contractor obtained permits. 
 
Instrumentation shall be provided for control, monitoring, and operation of entire Facility in all regimes of 
operation in a safe and efficient manner.  The instrumentation shall be provided complete with associated 
process connection/piping, instrumentation cables, local instrument enclosures/racks and junction boxes.  
All instrumentation will be housed in appropriate freeze protected enclosures to meet the Project heat-
trace design limits.  
 
Owner has a desire for a single common control system (BOP to match prime mover) to be provided for 
monitoring and controlling the entire Facility during all operating conditions.  The control system shall 
include cabinets, processors, input/output (I/O) hardware, associated human machine interface (HMI) 
system (comprising of servers, workstations, printers etc.), engineering workstation, software licenses, 
satellite clock time synchronization system and network hardware (switches, routers, media converters, 
network cables, etc.) as required for a fully functional system.  Local workstations shall be furnished 
where local control capability is necessary.   
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The following listed buildings shall be provided by the Contractor.    Conceptual Facility arrangement 
drawings for each of the buildings shall be provided by the Contractor with the bid.  The narrative 
descriptions and arrangement drawings shall serve as the basis of the contract price. 
 


• Power Generating Unit Building (if applicable) 


• Power Generating Units and Auxiliaries Enclosures. 


• Continuous Emissions Monitoring Enclosures. 


• DCS Equipment Enclosure.  


• Power Distribution Centers. 


• Administration/Control/Warehouse/Maintenance Shop Building 


• Fire Water Pumps Enclosure 
 
A fire protection system shall be furnished and shall include both automatic and manual features to 
provide alarm, detection, and suppression capability for the entire Facility, consistent with NFPA 850 and 
local building code requirements. 
 
Power Generating Units shall have all emission control system to meet Contractor obtained permitting 
requirements. 
 
Operating mode and basic control philosophy listed below: 
 


• The Facility shall be designed for a maximum 15-minute start and fast ramping capability.  


• The Facility shall be able to reach Minimum Emissions Compliance Load (MECL) in 15 
minutes 


• The Facility shall be designed to operate in daily cycling mode (start/stop multiple times 
daily).  


• The Facility shall also be designed to run continuously at Base Load. The Facility shall be 
capable of running continuously at Maximum Load over the entire range of ambient 
conditions. 


• The Facility shall be capable of running in a stable and controllable manner over the entire 
operating range from MECL up to Maximum Load. 


• The Facility shall be designed to allow peaking and steady state operation at the maximum 
continuous rating while in compliance with the emission guarantees and firing natural gas. 


• The Facility shall be capable of running in a stable, continuous, and controllable operation 
with one Power Generating Units in service from MECL to Maximum Load. When all Power 
Generating Units are in service, each of the individual Power Generating Units shall be 
capable of accepting its own load setpoint from both local manual input from the HMI or 
remotely via AGC allowing independent operation from the minimum to maximum condition.  
(Such as the following example; CT 1 operating at 55 percent load, with CT 2 at 80 percent 
load). 


• The Facility scope shall also be designed to operate in isochronous speed governing mode 
(island mode) to enable each Power Generating Units to operate while the particular Unit is 
not connected to the utility grid, at zero electrical export power, while supplying all of the 
auxiliary electrical loads.  In such an event, the Power Generating Unit is able to reject the full 
load and continue to operate, while supplying the electrical auxiliary load.  The Facility will not 
be expected to respond to external transmission system events while in this mode. 


• The Facility shall be designed and constructed in a manner for both remote and local 
operation. 


• Performance of the Facility shall be optimized for operation at Base Load. 


• The site will be configured with a diesel generator.  The diesel generator shall also serve as 
the backup source during grid separation events. Diesel generator shall be sized 
appropriately to support 100% of plant auxiliary load during a grid separation event. 


• Contractor shall be responsible for determining and designing all switching/syncing/transfer 
and interlock logic needed to interface with the diesel generator. 
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• With all Units in service, the Facility shall be capable of maintaining a sustained minimum 
load of no greater than 50% of rated load, while maintaining all areas of compliance, 
including MECL compliance. 


 
The power generation and distribution system for the Facility shall consist of Power Generator Units, 
generator circuit breakers per Unit, 3-phase generator step-up transformers (GSUs) per Unit, isolated 
phase bus duct (or segregated phase bus duct) systems per Unit, unit auxiliary transformers per Unit, 
4.16kV switchgear assemblies, 4.16kV motor control centers (MCCs), 480V station service transformers, 
480V switchgear assemblies and 480V MCCs.  The generated power shall be connected through the 
generator circuit breakers and the bus duct to the generator step-up power transformers for outgoing 
power. Unit auxiliary transformers shall tap off the bus duct to provide power to the auxiliary electrical 
loads.  Two winding GSU transformers shall be furnished to transform the Power Generator Unit voltage 
to the required transmission voltage.  The GSU transformers shall be of outdoor, mineral oil-filled, self and 
forced air-cooled type with dual 65o C ratings and supplementary fan cooling.  The GSU transformers 
shall be rated such that the top 65o C rating shall match the Power Generator Unit output under all 
ambient conditions for the site at 0.85 power factor.  The GSU transformers shall be derated for maximum 
daily ambient temperature for the site per ANSI C57.92 and designed to include IEEE design margins.  
The GSU transformers shall be designed to meet all electrical grid interconnection requirements with off-
line tap adjustments. 
 
The base proposal for the Power Generating Units, shall include an option for a Long-Term Service 
Agreement (LTSA). 
 
RICE Units shall start using compressed air. The starting system and all associated equipment shall be 
provided by the Contractor. Any other compressed air shall also be provided by the Contractor as 
necessary for operation and servicing of Contractor supplied equipment. 
 
RICE Units will be designed and permitted for unlimited operation on natural gas with up to 500 engine-
starts (each) annually. 
 
Contractor shall ensure the new Facility is designed so that a single failure does not remove a unit from 
service.  This requires that the generating units be completely isolated from each other during normal 
operation. The use of maintenance ties is acceptable when one unit is off-line. The balance of plant 
equipment should be designed with enough redundancy so faults in any of those systems do not result in 
a unit trip. 
 
Redundancy not only includes enough capacity to operate the generating station at full rated capacity, but 
also includes the ability to transition to a lower load point when equipment trips. If one of the redundant 
components trips or fails in service, the remaining standby equipment should be able to start and 
maintain the generation station at the current load. 
 
The IEEE Gold Book (IEEE Standard 493-2007) is a definitive reference on the definition and guide on 
the reliability of industrial and commercial power systems.  A complete reliability evaluation analysis 
requires consideration of the cost of power outages, equipment reliability data, repair times, and system 
failure probabilities.  Since reliability includes repair time, the BOP systems should be designed to 
minimize any damage associated with equipment failures. 
 
The Contractor shall provide a reliability study for the plant to be reviewed and approved by the Owner.  
The reliability study shall address the following:  
 


a. The generating units shall be electrically and logically separate.   
b. By design, the trip of one unit (or major system or equipment on that unit) must not cause the trip 


or major impact on the other unit.   
c. The design of the electrical systems for each generating unit and BOP (and all auxiliary systems) 


essential for operation, shall be such in that no single failure can cause a unit trip – excepting 
components (turbines, generators, generator step-up transformers, etc.) that by their very nature 
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can only be singular in a SC plant design and will result in a unit trip if they fail. This requirement 
shall also apply to power feeds to redundant equipment such that redundant pieces of equipment 
shall be fed from separate power sources. 


d. The design, capacity, and configuration of unit systems must enable the unit to transition to a 
lower, stable load point upon the trip of an essential auxiliary system or piece of equipment. 


e. All equipment and systems shall be designed to operate within rated capacity under all specified 
operating conditions. (For example, operating transformers at their entire range of voltages will 
not cause motors to operate at higher or lower than rated voltages.) 


f. The unit electrical system must be designed to ensure a black trip will not result in the damage to 
equipment essential to the startup and operation of the unit plant or risk to the safety and well-
being of plant personnel. 


g. The unit and system designs must enable and support the required maintenance activities and 
maintenance schedules during the expected outage windows and conditions. Maintenance and 
testing frequencies shall be considered to provide the same for the electrical system components, 
and then find a way to meet the demands of both.  The auxiliary electric system design shall 
easily accommodate the frequencies of both be it through arrangement, capacity, equipment 
features, etc.  


h. The Contractor shall demonstrate how they have incorporated reliability into the plant design as 
part of the system and plant acceptance commissioning and testing. 


i. The electrical and control systems shall be designed and specified such that under no 
circumstances will lack of redundancy in those systems effectively reduce the reliability of the 
plant, unit systems, or equipment. 


j. The design and redundancy of major auxiliary equipment shall prevent a single point failure from 
reducing load of a single unit below the maximum load.  There-fore 3x60 percent or 2x100 must 
be utilized. 


k. Major auxiliary equipment redundancy will be as specified in the system definitions.  Redundant 
equipment shall be powered from separate sources.  Redundant equipment shall be capable of 
being isolated for maintenance while the remaining equipment is in operation.  Redundant 
equipment shall be capable of being placed into and out of service without affecting plant 
operation and load.  


 
The Power Generating Units shall be capable of operating 24 hours per day at full load capacity for an 
extended period of time yet flexible enough to allow for multiple engine-starts each day.  The Facility shall 
conform to all national and local codes and Standards and others as defined herein. 
 
General Clarifications.  Each unit will be designed and permitted, subject to either Oklahoma and/or 
Arkansas state permit approval, for the maximum operating hours as prescribed by 40 CFR Part 60, 
Subpart TTTT on natural gas with 500 starts, annually.   
 
All Contractor furnished permanent equipment shall be new and unused and manufactured with asbestos 
free and lead-free materials. Systems shall be designed in strict accordance with original equipment 
manufacturer's requirements.  All Equipment and Materials shall be of proven design; experimental or 
prototype designs will not be accepted. 
 
Costs to upgrade roads, bridges, railroads, etc., outside the Project Site for equipment transportation to 
the Project Site are the responsibility of the Contractor. 
 
Contractor shall be responsible for all delivery of Equipment and Materials.  
 
Contractor shall be responsible for bringing construction power and water to the construction area and 
paying for all associated usage fees.  Facility commissioning such as power and fuel shall be provided by 
the Contractor.  
 
Operating permits as defined in the division of responsibility (DOR) shall be provided by the Contractor.  
Contractor shall be responsible for obtaining all other permits required for construction of the Facility, 
including associated fees. 
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Contractor shall use suppliers as indicated in Section 01640 Acceptable Suppliers. 
 
Scope of Work 
The equipment, materials, and services described in the various design criteria and system definitions 
shall be incorporated into a fully functional power generation facility.  The scope of work shall include the 
design, engineering, procurement, construction, construction management, commissioning, operator 
training, demonstration, and testing of the Project.  The Contractor shall provide or cause to be provided 
Equipment and Materials, machinery, tools, labor, transportation, construction fuels, chemicals, lubricants, 
oils, fencing, relocation of any existing utilities, temporary guard houses, temporary power, construction 
utilities, and administration and any other services and items required to complete the Project. The 
Contractor shall be responsible for receiving, unloading, storing, installation, commissioning and testing of 
all equipment.  The Equipment and Materials, and systems to be designed, furnished, and installed by the 
Contractor shall include, but not be limited to, the items described in this specification. 
 
The Contractor shall provide all equipment and system first fills of oils, greases, and lubricants, required 
for startup tests and turn over to Owner.   
 
The Contractor shall be responsible for all Equipment and Materials and services as described herein that 
are required for a safe, complete, fully functional, reliable power generation facility within the terminal 
points of the Contractor's Work.   
 
For Contractor supplied equipment or design to which the North American Electric Reliability Corporation 
(NERC) reliability standards provide requirements, the Contractor shall comply with those requirements 
regardless of NERC standard defined responsibilities. 
 
The following lists the major components of the Work.  This is not intended to be a complete, exhaustive 
or comprehensive listing, but is provided for convenience of the Contractor in quickly developing an 
understanding of the overall scope of work of the Project.  More detailed information and requirements 
are provided in the later sections of this Scope of Work and specification. 
 
Major equipment to be furnished and installed in the Facility by the Contractor includes: 
 


• Power Generating Units: 
o CT and/or RICE (natural gas-fired), and generators with exciters. 
o Inlet air casing including inlet filters, silencers, and ductwork. 
o Exhaust emissions cleanup system (if required based on the Power Generating 


Units) 
o Exhaust stacks 
o Electrical/control modules. 
o Piping, hangers and supports integral to the packages and enclosures furnished with 


the Units (including the Power Generating package, auxiliary package, and fuel gas 
unit).   


o Electrical/Instrumentation systems including switchgear, MCCs, starters, breakers, 
batteries, etc. for auxiliary Equipment and Materials required for operation of the 
Power Generating Units located in the electrical/control module. 


o Static starting system or motor starting system. 
o On-site fire protection systems. 
o Supporting structural steel and pipe supports. 
o Platforms, ladders, stairways, grating, walkways, handrails/guardrails, and 


miscellaneous steel. 
o Inlet Air Cooling System, if required. 
o Fuel gas equipment including last chance filters, fuel gas calorimeters, and fuel gas 


flow measurement instrumentation. 
o Fuel gas heaters. 
o Acoustic enclosures. 
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o Mechanical modules, lube oil and coolers, etc. 
o Power Generating Units Control System. 
 


• Power Transformers: 
o Generator step-up transformers. 
o Unit auxiliary transformers. 
o Station service transformers, if applicable. 


 


• Power Generating Unit breakers. 


• Facility Fuel Gas Supply system including the inlet gas pipeline, fuel gas metering, and all 
required fuel gas conditioning.   


• Switchyard and transmission lines (including any intermediate substations, if required, from 
the Project Site to tie-in point within the existing Owner grid network.  Modifications to make 
final connection to existing grid network shall be performed by Owner. 


 
Civil Structural.  All necessary civil/structural systems as defined in these specifications for a complete 
and functional power generation facility to meet Owner's intended operations shall be designed, furnished 
and erected.  The civil/structural activities shall be complete including, but not limited to, the following: 
 


• Surveying and control - This includes establishing and maintaining all survey control points, 
markers, and monuments required for plan and elevation control of construction activity for 
the duration of the Project.  


• Site geotechnical investigation –The Contractor shall develop and provide a specification for 
a geotechnical soil field investigation, laboratory testing, and foundation analysis report.  The 
Contractor shall procure the services of a supplier to do the work described in the Contractor 
furnished specification and provide the specified report.  This report and associated field and 
laboratory data will be utilized by the Contractor as the basis of their foundation and 
grounding design.  Soil testing, soil remediation, and soil improvements are part of the 
Contractor’s scope of work.    


• Site drainage and stormwater control systems - Including but not limited to, erosion and 
sediment control BMP’s, inlets, culverts, ditches, berms, drainage structures, pumps, piping, 
and manholes.  Modify existing topology to develop site drainage and stormwater control 
systems as required to support plant scope of work  


• Supply and installation of security fencing, gates and security systems for the Work.  


• Oily water collection and drain system. 


• Underground utilities and piping. 


• Excavation, filling, backfilling, with salvage, storage and reinstallation of all onsite topsoil.   


• Finish grading including disposal of all spoil (waste) excess material. 


• Soil erosion, sediment control, and final stabilization.  The Contractor shall be responsible for 
maintaining all sediment controls until Final Completion. 


• Installation and repair of roads, parking, sidewalks; and new paving including stripping and 
replacement of existing, striping and markings, and subsurface preparation.   


• Seeding, sodding, landscaping and site restoration.  All disturbed topsoil, including 
construction, shall be graded, slope stabilized, and re-seeded in accordance with the 
specifications in the approved construction SWPPP. 


• Lay-down areas as needed shall be aggregate surfaced.  The Contractor shall be responsible 
for site preparation and security of its lay-down areas.  The cost of preparing and maintaining 
lay-down areas and providing security shall be the Contractor's responsibility. All lay-down 
areas shall be sufficiently compacted to support all Equipment and Materials.  All lay-down 
areas shall be sloped, elevated and/or drained to eliminate standing water. 


• All areas of the Facility disturbed by the Contractor, including lay-down areas, shall be 
restored to acceptable condition before demobilizing from the site. Owner approval is 
required for acceptable restored condition of all disturbed areas.  Accepted restored 
conditions include the following: 
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o Area(s) shall remain aggregate surfacing.  Contractor responsible to remove 
trash/debris and regrade to the original condition(s) prior to construction activities. 


• Fuel and chemical storage secondary containments. 


• Petroleum (oil) storage secondary containments including but not limited to lube oil, control 
oil, transformer oil and seal oil.  Secondary containments shall be provided as required by the 
applicable NFPA codes and local regulations and shall include but not be limited to 
secondary containments for the Power Generator Unit auxiliary enclosure(s) (enclosing lube 
oil units and control oil units.) 


• All foundations and necessary concrete fire walls and/or blast walls (including foundations 
with oil spill containment basins for on-site storage of transformers).  The GSU transformers 
shall be provided with fire walls to meet NFPA separation requirements. 


• Elevated foundations for Power Generating Units as required to match foundation criteria and 
arrangement of the equipment as specified by the suppliers. 


• Stairs and platforms for elevated Equipment and Materials. 


• All interconnecting walkways, stairs, ladders, handrails/guardrails not provided with the 
Power Generating Unit and power transformers but required to provide appropriate access to 
all equipment.  Components that require access at a frequency of at least weekly/monthly, to 
perform operations, maintenance, surveillance, or adjustment, shall be accessible by 
permanent floor or platform with stair access. 


• All buildings identified in the system definitions, arrangement drawings and as determined by 
the Contractor to be required for a complete facility.  The buildings and sun/rain protection 
systems shall include but not be limited to foundations, grouting, structural steel 
superstructure, elevated floors of grating and/or reinforced concrete, miscellaneous access 
platforms and support structures including structural steel, stairs, ladders, stair treads, grating 
and handrail/guardrail, metal wall and roof panels, doors, windows, louvers, prime and finish 
painting, and all other miscellaneous architectural items such as block walls, gypsum 
board/metal stud walls, fireproofing, caulking, sealing, firestopping, flooring, HVAC, plumbing 
and plumbing fixtures and breakroom and toilet room accessories as required to provide 
complete building systems.  


• Power Generating Unit air inlet/discharge support steel structures.   


• Overhead cranes, monorails, hoists/trolleys, and enclosures as specified. 


• Disposal of all construction debris.   


• Painting including finish painting of all Equipment and Materials and systems including 
building interior and exterior surfaces, piping systems, structural steel, surface preparation 
and priming as necessary, touch-up, tie-coats, and finish coats.   


• Surface waterproofing of outside surface of manholes, catch basins and below grade sump 
pits. 


• Chemical-resistant coating within containment areas. 


• Sanitary waste collection and disposal systems. 


• Upgrades and repairs to roads, bridges, etc. required for transportation of Equipment and 
Materials is the responsibility of the Contractor. 


 
Handling and disposal of any and all contaminated soils or other materials will be performed by the 
Contractor. 
 
Relocation of any existing underground utilities located within the new construction area shall be 
performed by the Contractor. 
 
Normal construction surveys for laying out and controlling the Work shall be included in the Contractor's 
Scope of Work. 
 
The Contractor shall perform a supplementary facility site survey to identify existing contours and features 
as they exist prior to startup of the Contractor's work, and to establish baselines for locating and 
controlling the Work. Contractor shall also establish facility site control geometry subject to approval of 
Owner. 
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Dewatering, disposal of the water, and shoring of excavation works shall be the responsibility of the 
Contractor. 
 
All areas inside the power block loop road shall be surfaced with aggregate. The remaining open areas 
not paved or aggregate surfaced shall be seeded with native grasses.   
 
A monorail shall be provided over each piece of equipment not accessible by mobile cranes involving the 
handling of components weighing 250 pounds or more. Engineered lift points shall be provided for pieces 
of equipment not accessible by mobile cranes involving the handling of components weighing greater 
than 50 pounds but less than 250 pounds.  All monorails and engineered lifting points will be labeled for 
rated capacity. All major equipment shall be situated so that maintenance can be carried out using 
permanent mounted hoists or Owner provided mobile cranes.  All permanent hoists shall be provided by 
Contractor and shall be installed for each of the following equipment: 
 


Hoist description: 


• Power Generating Unit motors on top of roofs (mobile crane accessible). 


• Power Generating Unit inlet air filter panels, from grade to inlet filter elevation (mobile 
crane by accessible). 


• Power Generating Unit lube oil reservoirs (mobile crane by accessible). 


• Power Generating Unit generator bearing covers, minimum two locations (mobile crane 
by accessible). 


• SCR catalyst removal (with SCR option). 


• Stack platform at locations where CEMS connections are located (jib crane and manual 
hoist). 


• In the alleyways of power control cubicles and switchgear control houses. 
 


Interior furnishings for the buildings such as desks/furniture, bulletin boards, etc., shall be included in 
Contractor's Scope of Work.  All Control Room operator consoles and DCS Computer Room operator 
workstations are described within the specification and shall be included in the Contractor's Scope of 
Work.  Breakroom, bathroom, etc., shall be complete with all fixtures as specified herein.  Building shall 
comply with all NERC-CIP standards and requirements. 
 
Mechanical.  Contractor shall provide process flow diagrams (PFDs) for design with their proposal and 
they shall be incorporated as part of the Agreement Documentation.   
 
Equipment and Materials shall not be located in trenches, pits or sumps except for sump pumps as 
required. 
 
All necessary mechanical systems as defined in these specifications and as required for a complete and 
functional power generation facility to meet Owner's intended operations shall be designed, furnished and 
erected. The mechanical systems shall be complete including, but not limited to, the following: 
 


• Power Generating Units and associated auxiliaries. 


• Fuel gas system, including all necessary instrumentation housed in a free-standing 
weatherproof enclosure with heating, ventilation and air conditioning as required by the 
equipment supplier's design. 


• Compressed air system (including service air and instrument air). 


• Compressed gas storage and supply systems for hydrogen, carbon dioxide and nitrogen. 


• Service water system. 


• Potable water system. 


• Demineralized water system. 


• Fire protection systems including fire protection water supply, equipment fire protection and 
site fire protection. 


• CO catalyst systems (if required).  
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• Raw water supply system. 


• Continuous Emissions Monitoring System (CEMS) as required to meet the Project’s air 
permit requirements. 


• Insulation as required or indicated on piping, equipment, and vessels. 


• All interconnecting piping, valves, supports, instruments, electrical heat tracing and insulation, 
and miscellaneous equipment to provide complete operating systems. 


 
Chemical.  Any and all water treatment equipment required for Facility water requirements.  All water 
analysis and monitoring required for startup and commissioning will be performed by the Contractor 
during commissioning and initial startup of the Facility.     
 


• Chemical storage. 


• Service water treatment system. 


• Cycle makeup treatment system. 


• Wastewater collection system. 
 


Electrical/Control.  All necessary electrical and control systems as defined in these specifications for a 
complete and functional power generation facility to meet Owner's intended operations shall be designed, 
furnished, and erected.  The electrical and control systems shall be complete including, but not limited to, 
the following: 
 


• Isolated phase bus ducts and supports between the Power Generating Unit and the Power 
Generating Unit circuit breakers, including bus ducts and supports to the PT and surge 
arrestor cubicle.  Units with generator output rating of less than 6000 amperes may utilize 
segregated phase bus duct in lieu of isolated phase bus duct. 


• Isolated phase (or segregated phase) bus ducts and supports between the Power Generating 
Unit breakers and the Power Generating Unit step-up transformers, including bus ducts to the 
unit auxiliary transformers and support system as required. 


• Non-segregated phase bus ducts and supports between each secondary unit substation 
(SUS) transformer and low voltage (LV) switchgear.  Cable is acceptable for ratings of 2500 
amperes or lower. 


• Non-segregated phase bus ducts and supports between UAT and medium voltage (MV) 
switchgear. 


• Power distribution centers (PDCs). 


• MV and LV arc-resistant switchgear. 


• MV and LV MCCs.  


• Protective relaying. 


• Batteries and UPS system. 


• BOP DCS, integrated and an extension of the provided Power Generating Unit Control 
System.  DCS includes system interface workstations, printers, I/O modules, control and 
communication processors, video drivers, electronics and termination cabinets, and data 
highway.  


• Operator consoles and emergency trip panel. 


• Control and electrical interface within the Facility.  


• Instrumentation, mounting structures, accessories, and instrument tubing. 


• Cable and raceway systems. 


• Underground duct bank systems. 


• Site and facility lighting. 


• Lightning protection system. 


• Facility grounding system. 


• Cathodic protection system. 


• Heat tracing and freeze protection system. 


• Communication systems. 


• Construction power system. 
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Contractor to validate the aux system design via electrical system studies and the study reports shall be 
provided to the Owner for approval. 
 
The plant auxiliary electric system shall be based on the Contractor’s design.   When the actual high 
voltage transmission system impedances are provided, a system analysis shall be completed by the 
Contractor to determine if changes to the auxiliary electric system are required (reduced voltage motor 
starters, etc.).   
 
The power factor shall be guaranteed at the high side of the generator step-up transformers where 
required by the Generator Interconnection Agreement or system operator regulations.  
 
Electrical system studies included in the Contractor's scope shall include those required to design and 
specify the auxiliary electric system within the site boundaries.  Studies and calculations include, but are 
not limited to, load calculations, load flow, short circuit, GSU sizing and ratings, generator /GSU VAR flow, 
generator circuit breaker rating calculations, protective device coordination, arc-flash incident energy 
calculations (ac and dc), and motor starting. 
 
Facility synchronization to the transmission grid shall be accomplished through the low-side generator 
breakers.   
 
The Contractor shall provide the necessary information related to Contractor supplied Equipment and 
Materials to allow Owner to perform system stability studies. 
 
Except as specified elsewhere in these specifications, the Contractor's standard controls and 
instrumentation philosophy shall be used.  The integrated control system for facility operation and 
monitoring shall provide for complete remote operation of all systems.  Manufacturers control systems 
shall be supplied with remote indications and alarms.  The Contractor shall design all controls for the 
Facility to be compatible with the philosophy of full automation.  Full automation is defined as plant 
operations without the physical on-site presence of an operator at a human machine interface (HMI) 
control station or local operator roving in the plant to control and monitor plant processes, observe 
equipment operation, or conduct safety emergency requirements.  The equipment shall be designed to 
eliminate operation tasks required by an on-site operator.  To allow for full automation, all valves required 
for startup and shutdown shall be provided with actuators (to include open and closed indication) and any 
other instrumentation required for automation. The plant will be controlled from plant Central Control 
Room during commissioning and when plant operators are at the plant. The remainder of the time the 
plant will be operated from remote locations.   
 
FAT of the DCS shall be conducted.  Owner's representatives shall be permitted to participate in the FAT.  
All actual components, HMI displays, input/output signals and system interfaces shall be thoroughly 
tested and simulated.  All modifications requested by Owner during FAT shall be maintained in a formal 
log, incorporated and signed off prior to shipment of the DCS to the site.  Any DCS software modifications 
requested will not be required to be incorporated prior to hardware shipment but will be required prior to 
release of software.  The proper operation of the DCS and its actual interfaces shall be verified, and 
control loop tuning shall be finalized, prior to acceptance testing.  
 
The Contractor shall ensure that the DCS computing, and networking infrastructure is designed and 
provided fully compliant with the NERC CIP Standards.  The Contractor shall be responsible for 
implementing, if necessary, other supplier's control systems (i.e., DCS, PLC controls) with the applicable 
NERC CIP Standards based on those systems being directly interfaced with the Facility networking 
infrastructure. 
 
The Owner shall furnish and install the telephone equipment and other plant communications equipment, 
including voicemail system routers and intrinsically safe two-way radio system for plant operations 
personnel.  Contractor shall furnish and install switches, Uninterruptible Power Supply (UPS), fiber 
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management, fiber electronics, main distribution frame, channel bank, intrinsically safe two-way radio 
system for construction/commissioning purposes, and servers.   
 
The Contractor shall use a radio communication system during construction of the Facility and shall 
provide Owner's designated onsite personnel with radios for communication with the Contractor.  All 
Contractor furnished radios shall be equipped with critical frequencies that are installed in all radios for 
cross communication between Contractor, Owner, and security service on the site.  
 
The Facility fuel gas meter shall be supplied and calibrated by Contractor as part of the fuel gas metering.  
All fuel gas flow signals shall be taken from the onsite meters to the DCS for display and totalized in the 
DCS.  All Contractor provided gas meters shall be designed and calibrated in accordance with AGA 
Report #3 at a minimum. 
 
Interface provisions for load dispatching commands and facility status signals shall be included to support 
automatic generation control (AGC) commands from remote entities.  Each individual Power Generating 
Unit will have the ability to remotely operate off of an independent setpoint and revenue grade metering.  
The interface provisions for load dispatching commands, status points, and communication interfaces 
shall incorporate equipment manufacturer and Owner requirements.  Actual facility operation and, 
configuration, and output (generation decisions) remain in the control of the local facility operators. 
 
All instruments shall be factory calibrated and configured and verified prior to startup and commissioning. 
Instruments shall be HART protocol enabled.  Rosemount instrumentation will be preferred. 
 
All Contractor control and/or protection settings or configurations associated with generators, 
transformers, or excitation systems shall comply with the latest versions of the applicable NERC PRC 
standards including but not limited to the following: 


 


• PRC-019: Coordination of Generating Unit or Plant Capabilities, Voltage Regulating Controls, 
and Protection 


• PRC-024: Generator Frequency and Voltage Protective Relay Settings 


• PRC-025: Generator Relay Loadability 
 
The Contractor shall perform the verifications, data collection, and data presentation required by the 
NERC MOD-025-2 standard. 
 
The Contractor shall perform the verifications, via staged testing, to meet the “Generator Owner” 
responsibilities described in Requirement 2 of the NERC MOD-026-1 standard.  The Contractor shall 
provide a report documenting the results of the verifications. 
 
The Contractor shall perform the verifications to meet the “Generator Owner” responsibilities described in 
Requirement 2 of the NERC MOD-27-1 standard.  The Contractor shall provide a report documenting the 
results of the verifications. 
 
The Contractor shall comply with all applicable NERC standards including but not limited to the following: 
 


• MOD-032: Data for Power System Modeling and Analysis 


• VAR-001: Voltage and Reactive Control 


• VAR-002: Generator Operation for Maintaining Network Voltage Schedules 
 
Scheduling and Progress Reporting.   
Contractor shall plan, schedule, and report the progress of the work using the critical path network 
scheduling method.  Contractor shall prepare and maintain a detailed Project Schedule using Primavera 
Project Planner software, or equivalent software approved by Owner.  The Project Schedule shall be 
developed in consideration of the durations and interdependence of all activities of the work, including 
engineering, procurement, manufacturing, delivery, construction, startup, commissioning, and testing 
activities.  The Project Schedule shall be resource loaded with engineering and field man-hours and 
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construction commodity quantities.  The Project Schedule shall identify the critical path (least float) chain 
of activities. 
 
Within 90 (ninety) days following the Effective Date, Contractor shall submit for Owner's review and 
comments the Level 3 Project Schedule.  The Contractor shall incorporate all reasonable comments 
provided by the Owner.  Thereafter, the Project Schedule shall be considered a baseline and updated 
and submitted to Owner on a monthly basis (or more frequently if necessary) reflecting actual progress for 
prior activities and its effects on future activities.  Each submittal of the Project Schedule shall be made in 
hard copy form and electronic form (in the native format of the scheduling software), provided however, it 
may exclude resource loading information. 
 
The Level 3 Project Schedule shall include the following minimum of detail.  The detailed engineering and 
procurement schedule shall support the construction and startup plan. It shall contain sufficient detail to 
identify critical path engineering deliverables, equipment and material deliveries, material installation 
items, and key construction sequences to support startup. This Project Schedule shall be based on the 
standard logic showing the start and finish dates of all deliverables to be produced during the life of the 
Project, including activities for constructability studies or reviews. Schedule activity details shall not 
exceed 1 month in duration, except in those instances where the smallest logical division of the work is 
greater than 1 month (e.g., fabrication of long-lead equipment). The engineering and procurement 
activities shall be connected to the construction and startup activities with suitable logic driven 
relationships. Plan dates (also called target dates) shall be established for every activity in the form of a 
base line schedule (plan/target date schedule). It shall contain construction and startup activities showing 
the installation and commissioning of all discrete components of the Project. 
 
Original and subsequent remaining durations shall take into account weather conditions that the 
Contractor or their Subcontractors can reasonably anticipate for the planned operation and seasonal 
conditions.  Failure to include a reasonable anticipation of weather shall not be grounds for a request for a 
Project time extension. 
 
Contractor shall prepare a weekly progress report to accurately describe the construction activities which 
occurred during the most recently completed week.  The report shall include, as a minimum, sections on 
the following subjects: 
 


• Summary of major construction activities completed or commenced since the last weekly 
progress report. 


• Summary of significant activities planned for the upcoming period 


• Total labor hours worked. 


• Total average daily number of personnel on site for the regular work week. 


• Installed quantities of materials such as concrete, pipe, wire, conduit, etc. 


• Equipment deliveries received since the last weekly progress report. 


• Equipment deliveries expected during the upcoming period. 


• Equipment in on site storage. 
 
The weekly progress report shall be submitted to Owner by Tuesday of the week following the reporting 
week. 
 
Contractor shall prepare a monthly progress report to accurately describe the current status of the Project 
in the main categories of engineering, procurement, construction, and commissioning.  The report shall 
begin with an executive summary and shall include, as a minimum, sections on the following subjects: 
 


• Summary of major engineering, procurement and construction/commissioning activities 
completed since the last progress report. 


• Summary of significant engineering, procurement and construction/commissioning activities 
planned for the upcoming period. 
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• Procurement status including an aggregate list of purchase orders and contracts executed, 
including date of execution. 


• Expediting status including an aggregate list of equipment delivered to the site, including date 
of delivery and acceptance by Contractor. 


• Schedule analysis and overview, including the most current Level 3 Project Schedule, 
updated Level 1 Project Schedule with status bar, overall Project progress curve including all 
phases of the Project showing plan & earned, milestones met, milestones not met and 
reasons why, targeted milestones for the next month and next 90 days, slipped dates, plan to 
recover slippages, etc. 


• Identification of any construction quality problems. 


• Identification of any safety injuries or incidents. 


• List of any problem areas and a plan for correction. 


• Updated list of significant action items for Contractor and Owner. 


• List of approved and pending Change Orders. 


• Drawing list with current revisions and approval dates, as appropriate. 


• Construction photos with captions. 


• On site labor statistics including Contractor, local labor and Subcontractor craft man-hours, 
broken down by craft. 


• Status of Contractor permits. 


• Equipment in on site storage. 


• Progress on punch list items. 


 
Scope of Work Additional Requirements 
 
General 
Equipment and Materials shall be designed in accordance with prudent industry practices, relevant Codes 
and Standards, local regulations, and site permits.  Equipment and Materials ratings and spare capacity 
shall be provided in accordance with this Scope of Work. 
 
Contractor shall provide an organizational chart of its project management that lists positions and 
provides resumes of all key personnel and a project experience list of similar scope of work, as part of its 
proposal. The resumes shall be tailored to this scope of work. 
 
The Contractor's design engineer(s) shall attend a kickoff design conference at a time and place to be 
mutually agreed upon with Owner to discuss matters relative to the execution of this Scope of Work.  The 
Contractor's design engineer(s) shall attend additional design conferences as required by Owner to 
review and expedite the Work. 
 
The Facility shall be designed and constructed to meet all requirements set forth in Exhibit C of the 
Agreement.    
 
The Contractor shall be responsible for delivery, receipt, inspection, unloading, storage, security, hauling, 
assembly, and preventive maintenance of all Equipment and Materials until Substantial Completion and 
accepted by Owner.   
 
The Contractor shall be responsible for removal and disposal of construction waste generated or 
presently in the area of construction in accordance with all federal, state, and local requirements. 
 
Construction utilities such as construction water, power, fuels, telephone, and data connections shall be 
secured and provided by the Contractor at Contractor's expense.  The Contractor shall be responsible for 
designing and installing modifications to provide construction power for its use during construction.  The 
Contractor shall provide first fill of fuel for the emergency diesel generator and diesel driven fire pumps 
and all fuel gas consumed during startup and commissioning.  The Contractor shall also furnish the first 
fill of all lubricants, materials or fluids used for flushing and startup of all Equipment and Materials 
including combustion turbines and generators and all other lubricating and hydraulic systems.  The 
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Contractor shall also provide all chemicals used during storage, startup, and commissioning and shall 
dispose of these materials as necessary using methods acceptable by federal, state, and local 
requirements.  The Contractor shall maintain an adequate supply of these lubricants, materials, fluids, 
and chemicals to provide replenishment up to the time of Substantial Completion. 
 
It is the Contractor's responsibility to provide clean Equipment and Materials, piping, and systems ready 
for operation and use by Owner.  All costs associated with providing a clean and ready to operate 
condition shall be the responsibility of the Contractor including but not limited to demineralized water 
obtained from offsite sources, rental equipment and inert gas for fuel gas line blows.  
 
Disposal of waste, shipping fluids, materials, chemicals, hazardous waste or flushing liquids/materials 
such as water, demineralized water, wastewater, lube oil, diesel fuel and fuel gas, generated during 
construction and startup including, from the Project Site shall be performed by the Contractor to 
acceptable disposal sites, so that disposal is performed according to local, state, and Federal 
requirements.  
 
Facility startup utilities such as backfeed power will be provided by Contractor. 
 
Land and rights-of-way shall be provided by the Contractor.   
 
The Facility shall be designed such that it can be safely and reliably operated under all conditions, 
including startup, shutdown, load ramping, and continuous operation at any load in the load range.  The 
load range shall include any operating condition from shutdown through Maximum Load.  
 
All piping, conduit, and cable tray shall be routed so as not to interfere with routine equipment 
maintenance activities.  All major equipment shall have an open access path for disassembly and 
removal or replacement purposes and applies to both indoor and outdoor locations.  Access and egress 
paths shall be maintained in accordance with OSHA requirements. 
 
Pipe racks, bus bar, and cable trays shall be designed to allow for passage of truck deliveries, equipment 
removal/replacement, crane access, maintenance access and operations.  Clearance and height 
requirements shall be reviewed and confirmed with Owner. 
 
Performance 
Contractor shall be responsible for the Facility Performance Guarantees consisting of the following: 
 


• Facility Thermal Performance Guarantees  


• Guaranteed Startup and Air Emissions 


• Facility Guaranteed Noise Emissions 


• Facility Guaranteed Reliability  
 
All Guarantees shall be based on natural gas firing only. 
 
For purposes of auxiliary power loads, all Equipment and Materials required for normal Maximum Load 
operation of the Facility shall be in service during testing.  A list of the auxiliary electric equipment which 
will be operating during testing shall be provided in the Contractor's detailed Performance Test 
procedures.  
 
Electrical output (±MW, ±MVARS, ±MWHR, ±MVARHR, Voltage, Frequency, Amps) shall be measured 
with revenue grade metering equipment.   
 
The Performance Test procedures shall be developed by the Contractor with input and agreement from 
the Power Generating Unit(s) and power transformer suppliers and Owner. 
 
The Contractor shall provide test thermowells, pressure test ports, and sampling ports as necessary to 
perform the Performance Test procedures.  These locations shall be provided with the detailed test 
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procedures developed by the Contractor.  Temporary strap-on instrumentation for temperature or flow 
measurement will not be allowed. 
 
Noise.  The guaranteed noise emissions for the Facility shall be in accordance with OSHA.  
 
The Contractor shall specify that for operation at any load the A-weighted sound pressure level resulting 
from steady-state operation of each individual equipment package included in the Contractor's scope of 
supply shall not exceed a spatial average of 85 dBA along the equipment envelope at a height of 5 feet 
above the ground and personnel platforms.  The equipment envelope is the perimeter line that completely 
encompasses the equipment package at a distance of 3 feet from the face.   
 
The sound levels within all building interiors shall not exceed an average A-weighted sound pressure 
level of 55 dBA at normally occupied locations during normal operation of the Facility. 
 
The environmental noise emissions resulting from the normal operation of the Facility, inclusive of startup 
and shutdown shall not exceed an A-weighted sound pressure L 90 level of 55 dBA along the property 
boundary or lower if required by the Environmental Permit. 
 
Emissions.  Contractor shall design plant to meet all applicable Permit requirements.   
 


Engineering and Design 
Contractor shall perform/furnish all engineering and design work, within the scope of work, required for 
the Facility and Equipment and Materials. 
 
Within two (2) months following the Effective Date, Contractor shall develop and submit to Owner a facility 
design manual defining the design criteria for the Facility.  Design manual shall be subject to review and 
approval by Owner with respect to level of detail and conformance with the requirements of the 
Agreement.  Contents of the facility design manual shall include the following items as a minimum: 
 


• Design criteria for each engineering discipline. 


• Results of the site subsurface investigation. 


• Contractor's equipment and system designation methods. 


• List of systems and system designations. 


• Water/mass balances. 


• Full set of cycle heat balances. 


• Auxiliary load lists. 


• Generator capability curves. 
 
An up-to-date printable index listing all Contractor drawings by number, title, and revision shall be 
maintained and available to Owner at all times. An updated copy of the index shall be issued to the 
Owner in the monthly report.  Electronic copies shall be provided in a searchable format. 
 
All OEM/vendor drawings shall be assigned a Contractor drawing number.  An up-to-date printable index 
listing all vendors' drawings received shall be maintained and be available to Owner at all times.  The 
listing shall show the Contractor assigned number, vendor's drawing number, title, and revision number. 
An updated copy of the index shall be issued to the Owner in the monthly report.  Electronic copies shall 
be provided in a searchable format. 
 
All engineering and design calculations prepared by Contractor during the design of the Facility shall be 
made available for Owner to review.  Such calculations shall include architectural, civil, electrical, 
mechanical/chemical and instrumentation/control details. 
 
The Contractor's design progress shall be reviewed in meetings conducted at approximately 30, 60, and 
90 percent of design completion. Meetings shall be held at a location to be determined by the Owner. The 







18 
 


90 percent design review shall be held at the site. Contractor's Project Manager, Engineering Manager, 
Discipline Lead Engineers, and Construction Manager shall be in attendance for all design reviews. 
 
The Contractor's three-dimensional model shall be reviewed during each of the design review meetings 
discussed above. Contractor's model specialist shall be in attendance and shall facilitate walk-throughs 
and flyovers of the model as directed by the Owner or Owner's Engineer.   
 
The Contractor's Project Site Manager or Construction Manager shall engage with the Contractor's design 
staff during project design to provide constructability input. 
 
Contractor's Startup and/or Commissioning personnel shall engage with the Contractor's design staff 
beginning at P&ID development to provide input. Startup input shall include cleaning and flushing 
procedures to be required of shop fabrication suppliers.  The above construction group input/interface 
shall be structured and documented to the Owner. 
 
The Contractor shall facilitate additional design reviews and model reviews once mobilized, as requested 
by the Owner.  
 
General engineering and design services shall include, but not be limited to the following: 
 


• Detailed design drawings, information, and data. 


• Performance and acoustical guarantees. 


• Home office construction support and Technical Advisory services. 


• Equipment and instrumentation identification with Owner’s identification numbers as per 
Attachment B. 


• Coordination for the design and installation of Contractor/OEM's equipment. 


• Drawings and data As-Built drawings. 


• Complete Heat Balance Diagrams for each case identified in the Performance and Emissions 
summary. 


• Design of Power Generating Unit and auxiliaries’ access platforms. 


• Design of prefabricated and pre-engineered enclosures. 


• Design of ductwork, stair towers, access ways and platforms. 


• Electrical, control and instrumentation design for the Contractor/OEM-furnished equipment 
and systems. 


• Design of electrical and control systems interface with Contractor/OEM-furnished equipment 
and systems. 


• Detailed control narratives including graphic displays, I/O assignments, and other required 
control system design information required to formulate a complete and functional controls 
interface for all equipment specified herein. 


• The Contractor/OEM shall provide detailed information and documentation for the generator, 
exciter, protective relays, and other associated electrical system components as requested 
by Owner to facilitate Owner’s grid interconnection.  Such information shall include relay 
settings, calculations, and other technical data to demonstrate compliance with such 
standards, laws or Regulations. 


• Contractor/OEM shall provide necessary data and mathematical models of turbine governors, 
AVR and PSS as required by Owner.  


• All motor actuated valves shall include integral motor starters. 


• All nuts, bolts, gaskets, special fasteners, backing rings, expansion joints, etc., required for 
field assembly of components and equipment furnished under these specifications. 


• All piping integral to any equipment furnished under these specifications, except as otherwise 
specified. 


• All necessary instrument, power, and control wiring and raceways between Contractor/OEM 
provided devices and Contractor/OEM provided junction boxes furnished under these 
specifications (wiring from Contractor/OEM provided junction boxes to Contractor/OEM's 
turbine control systems will be provided by Contractor/OEM). This shall include terminal 
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blocks and internal wiring to these terminal blocks for equipment requiring external 
connection. 


• Erection drawings, prints, information, instructions, and other data for use by the 
Contractor/OEM. 


• Detailed storage requirements. 


• Hangers and supports for equipment and materials being designed and furnished under this 
specification. 


• Temporary shipping braces and stiffeners required to maintain the true shape of components 
during shipping. 


 
Codes and Standards 
The design and specification of work shall be in accordance with applicable state and federal laws and 
regulations, and local codes and ordinances.  The industry Codes and Standards used for design, 
fabrication, and construction are listed below and will be the editions in effect, including all addenda, as 
stated in equipment and construction purchase or contract documents.  Other recognized standards may 
also be used as design, fabrication, and construction guidelines when not in conflict with the listed 
standards.   
 


• American Association of State Highway and Transportation Officials (AASHTO) 


• American Bearing Manufacturers Association (ABMA) 


• American Concrete Institute (ACI) 


• Association of Edison Illuminating Companies (AEIC) 


• American Gear Manufacturers Association (AGMA) 


• American Institute of Steel Construction (AISC) 


• American Iron and Steel Institute (AISI) 


• American National Standards Institute (ANSI) 


• American Petroleum Institute (API) 


• American Society of Civil Engineers (ASCE) 


• American Society of Heating, Refrigerating and Air-Conditioning Engineers (ASHRAE) 


• American Society of Mechanical Engineers (ASME) 


• American Society for Nondestructive Testing (ASNT) 


• American Society for Testing and Materials (ASTM) 


• American Water Works Association (AWWA) 


• American Welding Society (AWS) 


• Cooling Tower Institute (CTI) 


• Compressed Gas Association (CGA) 


• Concrete Reinforcing Steel Institute (CRSI) 


• Crane Manufactures Association of America No. 70 (CMAA) 


• Diesel Engine Manufacturers Association (DEMA) 


• Expansion Joint Manufacturers Association (EJMA) 


• Handbook of Steel Construction (CISC) 


• Heat Exchange Institute (HEI) 


• Hydraulic Institute (HI)  


• Hoist Manufacturers Institute (HMI) 


• International Electro-Technical Commission (IEC) (61800 Standard on Adjustable Speed Power 
Drive Systems) 


• Institute of Electrical and Electronics Engineers (IEEE) 


• Illuminating Engineering Society (IES) 


• Illuminating Engineering Society of North America (IESNA)  


• Insulated Cable Engineers Association (ICEA) 


• Instrument Society of America (ISA) 


• International Standards Organization (ISO) 


• International Building Code (when no local codes prevail) 


• International Plumbing Code (when no local codes prevail) 
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• Metal Building Manufacturers Association (MBMA) 


• Manufacturers Standardization Society (MSS) 


• National Association of Corrosion Engineers (NACE)  


• National Electric Code (NEC)  


• National Electrical Manufacturers Association (NEMA) 


• North American Electric Reliability Corporation (NERC)  


• National Electrical Safety Code (NESC) 


• International Electrical Testing Association (NETA) 


• National Fire Protection Association (NFPA) 


• National Sanitation Foundation (NSF) 


• Occupational Safety and Health Administration (OSHA) 


• Pipe Fabrication Institute (PFI) 


• Research Council on Structural Connections (RCSC) 


• Scientific Apparatus Manufacturers Association (SAMA) 


• Sheet Metal and Air Conditioning Suppliers National Association (SMACNA) 


• Steel Structures Painting Council (SSPC) 


• Tubular Exchanger Manufacturer Association (TEMA) 


• Underwriters Laboratories Inc. (UL) 
 


Contractor shall designate an Engineering Manager who will be responsible for the overall management 
and administration of engineering and design work. 
 
Risk Assessment 
It shall be the responsibility of the Contractor to provide both their generic and site specific risk  
assessments related to undertaking any hazardous work and/or use of any hazardous materials, and 
major HAZID and HAZOP studies as required to demonstrate the safety of the proposed design and 
operation of the plant, or as required under statutory legislation.    
 
The Contractor shall ensure that risk assessments on the design elements of the Facility are carried out, 
and the relevant information is included in the construction phase Project Safety Plan.    
 
Shutdown Safety  
Each Power Generating Unit shall be designed for safe shutdown upon total loss of all Auxiliary Services 
for 4-hours during a plant blackout situation.  Safe shutdown shall mean safe to personnel, the Power 
Generating Unit, and the surrounding plant facilities; and shall also mean not creating any damage or 
condition requiring subsequent maintenance or inspection prior to restoration of the Power Generating 
Unit to service.   
 
Auxiliary Services shall mean plant AC power at any voltage, cooling water supply, service water supply, 
instrument/control air supply, service air supply, purge air/gas supply, or any other external service or 
media furnished to the Power Generating Unit.  The only Auxiliary Services that will be maintained during 
the 4-hour blackout period will be fire suppression, fire detection, and/or inert media systems; and 
emergency DC or AC power where this emergency service is specifically defined and quantified as 
necessary by the Contractor/OEM for the 4-hour period. 
 


Procurement 
Contractor shall be responsible for the procurement, handling, shipping including freight charges and 
delivery to the site of all equipment and services, including, without limitation, locating, negotiating, 
inspecting, expediting, shipping, unloading, receiving, verifying, customs clearance and claims.   
 
Contractor shall store all Equipment and Materials including commissioning spares and special tooling at 
the Project Site in accordance with Prudent Industry Practices and equipment manufacturer's 
recommendations.  Contractor shall take all actions necessary to preserve equipment manufacturer 
warranties. Contractor shall store all Equipment and Materials to keep the equipment free from dirt and 
debris, in accordance with manufacturer’s requirements and guidelines.  All piping shall be provided with 
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end caps during shipment and storage. Contractor shall perform all maintenance activities, including 
without limitation, lubrication checks, rotations, temporary heater operation, and megger checks, to 
ensure compliance with equipment manufacturer recommendations.  Contractor shall maintain a log of 
such maintenance activities, such log to include the dates and times of such activities and the signatures 
of the personnel performing such activities.  Such log shall be available to Owner for review in 
Contractor's field office at all times. 
 
Contractor shall be responsible for the procurement of all bulk materials, permanent or temporary, 
needed for the proper erection of systems and components of the Facility.  This includes, but is not 
limited to, all grading and fill material, foundation materials (including piling, concrete, rebar, and forms), 
steel, pipe, hangers, conduit, cable, cable tray, and insulation and lagging. 
 
All technical portions of purchase orders and subcontracts for permanent engineered equipment shall be 
prepared in accordance with Contractor's standard practices and numbering system. 
 
Contractor shall be responsible for all erection and installation work.  Contractor shall manage the 
performance of all subcontractors and shall be responsible for the safety, quality, schedule, and time of 
performance for all subcontract work. 
 
Procurement Plan 
Contractor shall provide Owner with a project procurement plan. 
 
An initial plan shall be submitted 60 days after the Effective Date, Contractor shall finalize the project 
procurement plan and submit to Owner for review. 
 
The initial and final procurement plans shall include the following, as a minimum: 
 


• A plan for sourcing materials. 


• A procurement schedule integrated with the engineering schedule. 


• Factory acceptance testing plan. 


• Transportation requirements (including material deliveries or loads requiring permitting). 


• Special requirements such as heavy haul that may require special permitting. 


• A plan for storage, care, custody, and control, including long term storage and maintenance 
inspection. 


• Specific details of supplier qualifications, supplier QA/QC, expediting, transportation, logistics, 
and control of materials procured using world-wide global sourcing methods. 


 


Construction 
Contractor shall designate a resident Project Site Manager who will be responsible for the overall 
management and administration of the Facility construction effort.  This shall include supervision and 
execution of subcontracts, maintenance of safe working conditions, and insuring that contract terms and 
conditions are fulfilled and that the installation is in accordance with plans and specifications. 
 
The Contractor shall perform all construction and erection work required for a complete operating facility.  
The Contractor shall manage and be responsible for all Subcontractor's work and shall be responsible for 
the quality, schedule, and time of performance for all work on site.   
  
Contractor shall be responsible for managing all subcontractors on the site, controlling the flow of traffic 
and personnel entering and leaving the site, and coordinating the use of heavy equipment and rigging 
equipment. 
 
Any work found to be in non-compliance with any drawing, specification, standard, or code, which 
requires any type of engineering evaluation to determine acceptability for use or corrective action to bring 
into compliance, shall be documented and dispositioned by appropriately trained and authorized 
personnel.  Written documentation of the non-compliance shall be provided to Owner at the time of 
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discovery.  Written documentation of the evaluation and disposition by Contractor shall be promptly 
provided to Owner.   
 
The Contractor shall be responsible for all construction indirect costs such as supervision, Equipment and 
Materials, taxes, utilities, facilities, and other indirect items needed to construct the Facility, including 
costs for personnel, construction equipment, temporary buildings, temporary utilities, scaffolding, Project 
job office expenses, employee travel and per diem expenses, quality control testing such as concrete, 
welding, electrical, control, mechanical, civil and structural, systems and components including 
mobilization/demobilization costs. 
 
The Contractor shall be responsible for all its site excavations, fill, backfill, and foundations; use 
applicable excavation requirements of Class C soils. 
 
During construction and updated on a weekly basis, the Contractor shall keep on file one set of current 
As-Built Drawings, including vendor drawings.   
 
The Contractor shall furnish all temporary construction office facilities, furnishings, janitorial services and 
supplies for his use and the technical advisors for the erection and commissioning.  
 
Contractor shall be responsible for all air blows on air and gas piping, including all temporary equipment, 
piping, silencers, and targets.  Contractor shall furnish to Owner, for review and approval, the air blowing 
procedures and acceptance criteria proposed by Contractor no less than six (6) months prior to 
Contractor commencing such air blows. 
 


Facility Startup and Commissioning 
Contractor shall be responsible for pre-commissioning and commissioning of the Facility and ensuring 
that all Equipment and Materials have been installed in accordance with the applicable manufacturers' 
instructions. Owner personnel shall be granted access to shadow and assist in pre-commissioning and 
commissioning process.  
 
Facility startup shall include all activities, procedures, and tests required to bring all installed systems and 
Equipment and Materials to final acceptance by Owner.  This includes but is not limited to mechanical 
completion tests, hydrostatic testing, pipe and system flushing and cleaning, vessel closure, equipment 
shaft alignment, rotor balancing, lubrication, loop check of instruments and controls, instrument 
calibration, control valve stroking, initial operation, functional testing of Equipment and Materials, and 
Performance Tests. 
 
The Contractor shall implement a commissioning startup program with a designated resident 
Commissioning and Startup Manager who has experience in similar facilities with similar Power 
Generating Units and shall be responsible for all aspects of the startup program.  Owner has the right to 
approve or reject this position submitted by the Contractor.  
 
Commissioning and functional testing shall be completed on a system-by-system basis.  The testing of 
Equipment and Materials, components, instruments, and systems shall be performed in accordance with 
the requirements of the manufacturers, their suppliers, and this Agreement. 
 
Facility startup shall be conducted in accordance with written procedures submitted to and approved by 
Owner.  
 
The Contractor shall be responsible for preparing Turnover Packages on a system-by-system basis.   
 
 








  


Exhibit J-1 


 


CONTRACTOR’S CONDITIONAL LIEN WAIVER 


 
TO WHOM IT MAY CONCERN: 


 


WHEREAS, [●] (“Contractor”) pursuant to that Engineering, Procurement and 


Construction Agreement by and between Oklahoma Gas and Electric Company (“Owner”) and 


Contractor dated [●] (the “Agreement”) has contracted to provide engineering, procurement and 


construction services to Owner for, and to provide technical support and assistance in 


connection with the commissioning and testing of, [gas fired combustion turbines and/or 


reciprocating internal combustion engine generators] (each a “Power Generating Unit” and 


collectively, the “Power Generating Units”), and to train the Project staff who will operate and 


maintain each Power Generating Unit at the Project owned and operated by the Owner located in 


[●] County, [Arkansas/Oklahoma]1. 
 


Capitalized terms used herein that are not otherwise defined herein have the meanings set 


forth in the Agreement. 
 


For and in consideration of, and conditioned upon, the payment of $[ ]2, 


Contractor, on behalf of itself and its successors and assigns, DOES HEREBY WAIVE AND 


RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, which could by 


law attach to the Project, the Work or the Project Site and any and all interests 


and estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Contractor pursuant to the Agreement; and 
 


DOES HEREBY CERTIFY THAT: 
 


There are no claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise arising out of or in 


connection with the performance by Contractor or to the best of Contractor’s 


knowledge, any Subcontractor of any Work under the Agreement at the date of this 


certification; all employees, Subcontractors, and other Persons which, if not paid, 


could assert any such liens, claims or encumbrances have been paid all amounts 


due through the date of this certification in accordance with the contracts related 


thereto and there is no known basis for the filing of any claims, liens, security 


interests or encumbrances in the nature of mechanics’, labor or materialmen’s liens 


or claims or otherwise arising out of or in connection with the performance by 


Contractor or any Subcontractor under the Agreement; and releases, assignments 


and waivers from all Subcontractors that would otherwise have a right to place any 


such lien or encumbrance or make any such claim have been obtained in such a 


form as to constitute an effective defense against the assertion of all such liens, 


 
1 Note to Draft: To be modified based on where Project is located.  
2 Note to Draft: Insert amount of payment request to which this lien waiver relates. 







  


claims and encumbrances under the laws of the State of [Arkansas/Oklahoma]. 


 


Signed this   day of [●]. 


 
CONTRACTOR: 


 


[●] 


By:       


Name: 







  


Exhibit J-2 


 


CONTRACTOR’S FINAL LIEN WAIVER 


 
TO WHOM IT MAY CONCERN: 


 


WHEREAS, [●] (“Contractor”) pursuant to that Engineering, Procurement and 


Construction Agreement by and between Oklahoma Gas and Electric Company (“Owner”) and 


Contractor dated [●] (the “Agreement”) has contracted to provide engineering, procurement and 


construction services to Owner for, and to provide technical support and assistance in 


connection with the commissioning and testing of, [gas fired combustion turbines and/or 


reciprocating internal combustion engine generators] (each a “Power Generating Unit” and 


collectively, the “Power Generating Units”), and to train the Project staff who will operate and 


maintain each Power Generating Unit at the Project owned and operated by the Owner located in 


[●] County, [Arkansas/Oklahoma]. 
 


Capitalized terms used herein that are not otherwise defined herein have the meanings set 


forth in the Agreement. 
 


Contractor, for and in consideration of final payment under the Agreement, on behalf of 


itself and its successors and assigns, DOES HEREBY WAIVE AND RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, which could by 


law attach to the Project, the Work or the Project Site and any and all interests 


and estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Contractor pursuant to the Agreement; and 
 


DOES HEREBY CERTIFY THAT: 
 


There are no claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens , claims or otherwise arising out of or 


in connection with the performance by Contractor or any Subcontractor of any 


Work under the Agreement at the date of this certification; all employees, 


Subcontractors, and other Persons which, if not paid, could assert any such liens, 


claims or encumbrances have been paid all amounts due in accordance with the 


contracts related thereto and there is no known basis for the filing of any claims, 


liens, security interests or encumbrances in the nature of mechanics’, labor or 


materialmen’s liens or claims or otherwise arising out of or in connection with the 


performance by Contractor or any Subcontractor under the Agreement; and 


releases, assignments and waivers from all Subcontractors that would otherwise 


have a right to place any such lien or encumbrance or make any such claim have 


been obtained in such a form as to constitute an effective defense against the 


assertion of all such liens, claims and encumbrances under the laws of the State of 


[Arkansas/Oklahoma]. 







  


Signed this   day of [●].  
 


CONTRACTOR: 


 


[●] 


By:   


Name: 







  


Exhibit J-3 


 


SUBCONTRACTOR’S CONDITIONAL LIEN WAIVER 


 


TO WHOM IT MAY CONCERN: 
 


WHEREAS, the undersigned, [●] (“Subcontractor”) has subcontracted to furnish 


services to Contractor pursuant to that Engineering, Procurement and Construction Agreement 


by and between Oklahoma Gas and Electric Company (“Owner”) and [●] (“Contractor”) dated 


[●] (the “Agreement”) for the Project owned and operated by the Owner located in [●] County, 


[Arkansas/Oklahoma]. Capitalized terms used herein that are not defined herein have the 


respective meanings set forth in the Agreement. 
 


For and in consideration of the payment of $[ ]3, Subcontractor, on behalf of 


itself and its successors and assigns, DOES HEREBY WAIVE AND RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, with respect to, 


or on, the Project, the Work or the Project Site and any and all interests and 


estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Subcontractor pursuant to the Agreement. 
 


 


 


 


 


Signed this   day of [●].  


 
[NAME OF SUBCONTRACTOR] 


 


 


 


By:   


Name:   


Title:   
 


 


 


 


 


 


 


 
3 Note to Draft: Insert amount of payment request to which this lien waiver relates. 







  


Exhibit J-4 


 


SUBCONTRACTOR’S FINAL LIEN WAIVER 


 
TO WHOM IT MAY CONCERN: 


 


WHEREAS, the undersigned, [●] (“Subcontractor”) has subcontracted to furnish 


services to Contractor pursuant to that Engineering, Procurement and Construction Agreement 


by and between Oklahoma Gas and Electric Company (“Owner”) and [●] (“Contractor”) dated 


[●] (the “Agreement”) for the Project owned and operated by the Owner located in [●] County, 


[Arkansas/Oklahoma]. Capitalized terms used herein that are not defined herein have the 


respective meanings set forth in the Agreement. 
 


Subcontractor, on behalf of itself and its successors and assigns, DOES HEREBY 


WAIVE AND RELEASE: 
 


Any and all claims, liens, security interests or encumbrances in the nature 


of mechanics’, labor or materialmen’s liens, claims or otherwise, with respect to, 


or on, the Project, the Work or the Project Site and any and all interests and 


estates therein, in each case on account of labor, services, improvements, 


materials, fixtures, apparatus or machinery or any other Work furnished or 


performed by Subcontractor pursuant to the Agreement. 
 


 


 


 


 


Signed this   day of [●].  


 
[NAME OF SUBCONTRACTOR] 


 


 


 


By:   


Name:   


Title:   








Bracewell Draft 
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CONTRACTOR GUARANTY 


This Guaranty, dated as of [ ● ] (this “Guaranty”), is made by [●], a [●] (the 


“Guarantor”), in favor of Oklahoma Gas and Electric Company, an Oklahoma corporation 


(the “Beneficiary”). 


RECITALS 


WHEREAS, [●] (the “Guaranteed Party”) and the Beneficiary are entering into an 


Engineering, Procurement and Construction Agreement on the date hereof (as amended, 


restated, supplemented or otherwise modified from time to time, the “Guaranteed 


Agreement”), pursuant to which the Guaranteed Party will design, engineer, procure, install, 


construct, test and commission the Project (as defined therein) as provided in the Guaranteed 


Agreement; and 


WHEREAS, as a condition to the execution of the Guaranteed Agreement, the 


Guaranteed Party has agreed to cause Guarantor to deliver to the Beneficiary this Guaranty. 


NOW, THEREFORE, in consideration of the premises and agreements set forth 


herein and other good and valuable consideration, receipt and sufficiency of which is hereby 


acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows: 


1. Definitions; Interpretation. 


 1.1 Definitions.  All capitalized terms, unless otherwise defined herein, shall have 


the meanings ascribed to them in the Guaranteed Agreement. 


 1.2 Interpretation.  The provisions of Section 1.2 (Rules of Interpretation) of the 


Guaranteed Agreement shall apply, mutatis mutandis, to this Guaranty. 


2. Guaranty.  


Subject to the terms and conditions hereof, from and after the date hereof and until 


the Termination Date (as defined below), the Guarantor hereby absolutely, irrevocably and 


unconditionally guarantees to the Beneficiary (a) the due, punctual and full payment, without 


duplication, of all obligations of the Guaranteed Party pursuant to the Guaranteed Agreement 


in accordance with the terms thereof and (b) the due and punctual performance of, and 


compliance with, all obligations of the Guaranteed Party pursuant to the Guaranteed 


Agreement in accordance with the terms thereof (collectively the “Guaranteed Obligations”).  


All obligations to which this Guaranty applies under the terms hereof shall be conclusively 


presumed to have been created in reliance hereon. 


3. Guaranteed Obligations; Waiver; Subrogation; Limitations. 


 3.1 Nature of Obligations.  The obligations of the Guarantor contained in Section 


2 are direct, independent and primary obligations of the Guarantor.  Subject to the terms 


hereof, such obligations shall, until the Termination Date, constitute a continuing guaranty 


of payment and performance, and not of collection, binding upon the Guarantor and its 


successors and permitted assigns and are irrevocable without regard to (a) the invalidity, 
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illegality or unenforceability against the Guaranteed Party of the Guaranteed Agreement or 


the Guarantor of this Guaranty, (b) any change in the manner, place, terms or timing of 


payment or performance of any of the Guaranteed Obligations, or any amendment or 


supplement to or modification of the Guaranteed Agreement or any extension or renewal of 


a party’s obligations under the Guaranteed Agreement, (c) any bankruptcy, insolvency or 


similar proceeding with respect to the Guaranteed Party, the Beneficiary or any of its or their 


respective Affiliates, or any of its or their respective assets, (d) any release, waiver, discharge, 


consent or any exercise or non-exercise by the Beneficiary of any right, remedy or power 


with respect to the Guaranteed Obligations or the Guaranteed Agreement, (e) any merger or 


consolidation of the Guaranteed Party, the Guarantor or any of their respective Affiliates into 


or with any other Person, or any change in the corporate existence, structure or ownership of 


the Guaranteed Party or any of its Affiliates, or in the ownership of the Guaranteed Party by 


the Guarantor, or any substitution, release or exchange of any other guaranty or any other 


security for any of the Guaranteed Obligations or any of the obligations under the Guaranteed 


Agreement, (f) any lack or limitation of status, power, capacity, or authority, or other legal 


limitation, of the Guaranteed Party or any of its Affiliates or the Beneficiary in respect of any 


Guaranteed Obligations, (g) any change in the Applicable Law of any jurisdiction, or any 


present or future order, amending, varying, reducing or otherwise affecting or purporting to 


affect the validity or enforceability of any Guaranteed Obligations or the obligations of the 


Guarantor in respect of any Guaranteed Obligations, (h) the adequacy of any other means the 


Beneficiary may have of obtaining payment or performance of the Guaranteed Obligations 


or (i) any other circumstance whatsoever (other than full payment and performance of the 


Guaranteed Obligations or the occurrence of the Termination Date) that might in any manner 


or to any extent vary the obligations of or otherwise constitute a legal or equitable discharge 


of a surety or guarantor.  Except as set forth in Section 3.4(a) with respect to any rights, set-


offs, offsets, claims, counterclaims, limitations, qualifications and other defenses solely to 


the extent that each of the foregoing are available to the Guaranteed Party under the 


Guaranteed Agreement, the Guaranteed Obligations shall not be subject to, any right of 


set-off, recoupment or counterclaim or other right which the Guarantor may have at any time 


against the Guaranteed Party or the Beneficiary, whether in connection with the Guaranteed 


Obligations or otherwise, and the Guaranteed Obligations are in no way conditioned or 


contingent upon (x) any attempt to collect from the Guaranteed Party or any other Person, 


(y) any attempt to perfect or enforce any security or (z) any other condition or contingency 


or any other action, occurrence, or circumstance whatsoever.  A separate action or actions 


may be brought and prosecuted against the Guarantor to enforce this Guaranty, irrespective 


of whether any action is brought against the Guaranteed Party or any other Person or whether 


the Guaranteed Party or any other Person is joined in any such action or actions.  Without 


limiting the foregoing, the Beneficiary shall not be obligated to file any claim relating to the 


Guaranteed Obligations in the event that the Guaranteed Party becomes subject to a 


bankruptcy, reorganization or similar proceeding, and the failure of the Beneficiary to so file 


shall not affect the Guarantor’s obligations hereunder.  The Guarantor hereby covenants and 


agrees that it shall not institute, and shall cause its Affiliates not to institute, any proceeding 


asserting that this Guaranty is illegal, invalid or unenforceable in accordance with its terms. 


3.2 Waiver.  The Guarantor unconditionally waives, to the fullest extent permitted 


by Applicable Law, any right it may have to (a) notice of any amendment or supplement to 


or modification of the Guaranteed Agreement or any extension or renewal of a party’s 
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obligations under the Guaranteed Agreement, (b) all notices which may be required by 


Applicable Law or otherwise to preserve any of the rights of the Beneficiary against the 


Guaranteed Party, the Guarantor or any other Person, (c) require the Beneficiary to proceed 


against the Guaranteed Party or any other Person or pursue any collateral or remedy within 


the Beneficiary’s power, (d) require promptness, acceptance of this Guaranty, diligence, 


presentment, demand for payment, protest and all other notices, including notice of the 


creation, renewal, extension, incurrence or accrual of any of the Guaranteed Obligations, (e) 


require any election of remedies, (f) require the marshalling of assets or the resort to any 


other security, (g) except as otherwise expressly provided herein, claim any other defense, 


contingency, circumstance or matter which might constitute a legal or equitable discharge of 


a surety or guarantor (including the failure (or delay) of the Beneficiary to assert any claim 


or demand or to enforce any right or remedy against the Guaranteed Party) (other than full 


payment and performance of the Guaranteed Obligations or the occurrence of the 


Termination Date), (h) any defense based on or arising out of the voluntary or involuntary 


bankruptcy, insolvency or other similar proceeding affecting the Guaranteed Party or any of 


its Affiliates, the Beneficiary, or any of their respective assets (including any defense which 


may be available by virtue of any stay, moratorium or other similar Applicable Law now or 


hereafter in effect), (i) the addition, substitution or release of any Person interested in the 


transactions contemplated by the Guaranteed Agreement or (j) any other circumstance that 


might otherwise constitute a defense available to, or a legal or equitable discharge of, the 


Guaranteed Party, the Guarantor or any other guarantor (other than the defense of full 


payment and performance, subject to Section 4.2).  The Guarantor acknowledges that it will 


receive substantial direct and indirect benefits from consummation of the transactions 


contemplated by the Guaranteed Agreement and that the waivers set forth in this Guaranty 


are knowingly made in contemplation of such benefits. 


3.3 Subrogation.  Unless and until all of the Guaranteed Obligations shall have 


indefeasibly been paid and performed in full, the Guarantor hereby unconditionally and 


irrevocably waives any rights that it may now have or hereafter acquire against the 


Guaranteed Party or any other Person now or hereafter liable with respect to the Guaranteed 


Obligations or otherwise interested in the transactions contemplated by the Guaranteed 


Agreement or any other rights that arise from the existence, payment, performance or 


enforcement of the Guarantor’s obligations under or in respect of this Guaranty, including, 


without limitation, any right of subrogation, reimbursement, exoneration, contribution or 


indemnification (including any right that would result in the Guarantor being deemed a 


creditor of the Guaranteed Party pursuant to this Guaranty under the United States 


Bankruptcy Code).  If any amount shall be paid to the Guarantor in violation of the 


immediately preceding sentence at any time prior to the indefeasible payment in full in cash 


of the Guaranteed Obligations, such amount shall be received and held in trust for the benefit 


of the Beneficiary, shall be segregated from other property and funds of the Guarantor and 


shall forthwith be paid or delivered to the Beneficiary in the same form as so received (with 


any necessary endorsement or assignment) to be credited and applied to the Guaranteed 


Obligations, in accordance with the terms of the Guaranteed Agreement, whether matured or 


unmatured, or to be held as collateral for any Guaranteed Obligations thereafter arising. 
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3.4 Limitations.   


(a)  The obligation and liability of the Guarantor under this Guaranty is 


specifically limited to payment and performance in respect of the Guaranteed Obligations, 


subject to any and all rights, set-offs, offsets, claims, counterclaims, limitations, 


qualifications and other defenses, solely to the extent that each of the foregoing are available 


to the Guaranteed Party under the express terms of the Guaranteed Agreement, other than as 


expressly waived by Guarantor pursuant to Section 3.1, 3.2 or 3.3. 


(b)  To the extent that the Guaranteed Party is relieved of all or any portion of the 


Guaranteed Obligations by full and final satisfaction thereof (including, without limitation, 


by any indefeasible payment hereunder) or pursuant to any express written agreement with 


the Beneficiary, the Guarantor shall be similarly relieved, to such extent, of its obligations 


under this Guaranty in respect of any such Guaranteed Obligations so relieved.  


(c)  The Guarantor has no obligation or liability to any Person relating to, arising 


out of or in connection with this Guaranty or the Guaranteed Agreement, other than as 


expressly set forth herein and therein (including, without limitation, any third party 


beneficiaries under the Guaranteed Agreement).  


(d) Subject to the terms and conditions of this Guaranty including Section 4.2, in 


no event shall (i) the Beneficiary be entitled to recover any amounts hereunder with respect 


to any Guaranteed Obligation to the extent the Beneficiary or its Affiliates have recovered 


such amounts in cash under the Guaranteed Agreement or (ii) there be any duplication of 


payments or recovery by the Beneficiary or its Affiliates under different provisions of this 


Guaranty, or under any provision of this Guaranty and any provision of the Guaranteed 


Agreement. 


(e) This Guaranty may not be enforced without giving full effect to the limitations 


contained herein. 


4. Term; Reinstatement.   


4.1 Term. Subject to Section 4.2, this Guaranty is a continuing one and shall 


remain in full force and effect until the date on which the Guaranteed Agreement has expired 


or otherwise terminated in accordance with its terms and all Guaranteed Obligations have 


been indefeasibly satisfied in full (the “Termination Date”), at which time this Guaranty shall 


automatically terminate, and the obligations of the Guarantor under this Guaranty shall be 


discharged and released in all respects. Upon any termination of this Guaranty, and from and 


after the Termination Date, subject to Section 4.2, the Guarantor shall have no further 


obligation or liability under this Guaranty or in respect of any Guaranteed Obligations; 


provided that, notwithstanding any termination of this Guaranty, any defenses or limitations 


on liability available to Guarantor (but not, for the avoidance of doubt, any obligation or 


liability of the Guarantor) under the terms of this Guaranty shall survive any termination of 


this Guaranty and the Termination Date. 


4.2 Reinstatement.  This Guaranty and the obligations of the Guarantor hereunder 


shall automatically be reinstated if and to the extent that for any reason any payment made 
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pursuant to this Guaranty or the Guaranteed Agreement is rescinded or otherwise restored to 


the Guarantor or the Guaranteed Party whether as a result of any bankruptcy, insolvency or 


similar proceedings or otherwise with respect to the Guaranteed Party or any other Person or 


as a result of any settlement or compromise with any Person in respect of such payment, and 


the Guarantor shall pay the Beneficiary on written demand all reasonable costs and expenses 


(including reasonable attorneys’ fees) incurred by them in connection with such rescission 


or restoration. 


5. Representations and Warranties.   


The Guarantor represents and warrants to the Beneficiary as follows as of the date 


hereof: 


 5.1 Organization and Existence. The Guarantor is a [●] duly organized, validly 


existing and in good standing under the laws of the [State of ●], with all requisite power and 


authority to enter into this Guaranty and perform its obligations hereunder.   


 5.2 Authorization. The Guarantor has full [limited liability company] power and 


authority to enter into this Guaranty and to perform its obligations hereunder.  The execution, 


delivery and performance by the Guarantor of this Guaranty have been duly authorized by 


all necessary [limited liability company] action on the part of the Guarantor.  This Guaranty 


constitutes a valid and legally binding agreement of the Guarantor, enforceable against the 


Guarantor in accordance with its terms. 


 5.3 Non-contravention. The execution, delivery and performance of this Guaranty 


by the Guarantor will not (a) contravene or violate any provision of the organizational 


documents of the Guarantor, (b) conflict with or result in a violation or breach of any term 


or provision of any Applicable Law applicable to the Guarantor or any of its assets or 


properties or (c) contravene or violate any provision of, or result in the termination or 


acceleration of, or entitle any party to accelerate any obligation or indebtedness under, any 


contract to which the Guarantor is a party or by which the Guarantor is bound, except, in the 


case of clauses (b) and (c) above, as would not, individually or in the aggregate, reasonably 


be expected to adversely affect the performance of the Guarantor’s obligations hereunder. 


 5.4 Governmental Authority. No consent of any Governmental Authority is 


required for or in connection with the execution, delivery and performance of this Guaranty 


by the Guarantor or the performance by the Guarantor of its obligations hereunder. 


6. Miscellaneous. 


 6.1 Financial Capacity.  Guarantor has, and at all times while this Guaranty is in 


effect shall have, the financial capacity to pay and perform its obligations under this 


Guaranty. 


 6.2 Amendments and Waivers. No term, covenant, agreement or condition of this 


Guaranty may be terminated, amended or compliance therewith waived (either generally or 


in a particular instance, retroactively or prospectively) except by an instrument or instruments 


in writing executed by the Guarantor and the Beneficiary. 







6 
 
 


 6.3 Notices.  All notices, requests and other communications hereunder shall be 


in writing (including e-mail or similar electronic transmission) and shall be sent, delivered, 


mailed or addressed: 


If to the Guarantor: 


[●] 


Attention:  


Email:  


 


If to the Beneficiary: 


Oklahoma Gas and Electric Company 


321 North Harvey Avenue 


Oklahoma City, Oklahoma 73102 


Attention:   


Email:   


 


With a copy (which shall not constitute notice) to: 


 


Bracewell LLP  


2001 M Street, Suite 900  


Washington D.C., 20037  


Attention: Danielle Varnell 


Email: danielle.varnell@bracewell.com 


 


Each such notice, request or other communication shall be given (i) by mail (postage 


prepaid, registered or certified mail, return receipt requested), (ii) by hand delivery, (iii) by 


nationally recognized courier service or (iv) by email, receipt confirmed via reply of the 


intended recipient (with a confirmation copy to be sent by first class mail, hand delivery or 


nationally recognized courier service).  Each such notice, request or communication shall be 


effective (x) if mailed, if delivered by hand or by nationally recognized courier service, when 


delivered at the address specified in this Section 6.3 (or in accordance with the latest 


unrevoked written direction from the receiving Party) and (y) if given by email, when such 


email is delivered to the address specified in this Section 6.3 (or in accordance with the latest 


unrevoked written direction from the receiving Party), and the appropriate confirmation is 


received; provided that notices received on a day that is not a Business Day or after 5:00 p.m. 


Eastern Time on a Business Day will be deemed to be effective on the next Business Day. 


 6.4 No Waiver. Any term or condition of this Guaranty may be waived at any time 


by the party that is entitled to the benefit thereof, but no such waiver shall be effective, unless 


set forth in a written instrument duly executed by or on behalf of the party waiving such term 


or condition.  No waiver by any party of any term or condition of this Guaranty, in any one 


or more instances, shall be deemed to be or construed as a waiver of the same or any other 


term or condition of this Guaranty on any future occasion. The remedies herein are 


cumulative and are not exclusive of any remedies provided by Applicable Law. 
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 6.5 Assignment. This Guaranty shall be binding upon, inure to the benefit of and 


be enforceable by, the Guarantor and the Beneficiary and their respective successors and 


permitted assigns.  Neither this Guaranty nor any of the rights or obligations hereunder shall 


be assigned by either party hereto without the prior written consent of the other party hereto, 


except that the Beneficiary may assign this Guaranty or any of its rights or obligations 


hereunder to its assignee under the Guaranteed Agreement, pursuant to an assignment 


permitted under Section 20.6(b) thereof, without the consent of the Guarantor. Any attempted 


assignment in violation of the terms of this Section 6.5 shall be null and void, ab initio.   


6.6 No Recourse to Guarantor Affiliates.  Notwithstanding the foregoing or 


anything that may be expressed or implied in this Guaranty, the Beneficiary, by its acceptance 


of the benefits hereof, covenants, agrees and acknowledges that: (i) notwithstanding the fact 


that the Guarantor may be a limited liability company, no Person other than the Guarantor 


shall have any obligation or liability hereunder, and that it has no rights of recovery under 


this Guaranty against, no recourse under this Guaranty shall be had against, and no personal 


liability under this Guaranty shall attach to, any former, current or future affiliate, member, 


equity holder, director, officer, agent, manager or employee of the Guarantor or of the 


Guaranteed Party or of any Affiliate thereof (other than the Guaranteed Party), or any of their 


respective successors or permitted assignees (excluding, in each case, the Guaranteed Party 


and the Guarantor and any of the successors and assignees of the Guaranteed Party and the 


Guarantor collectively, “Guarantor Affiliates”), whether by or through attempted piercing of 


the “corporate veil,” by or through a claim (whether in tort, contract or otherwise) by or on 


behalf of the Guaranteed Party against any Guarantor Affiliate, by the enforcement of any 


judgment, fine or penalty or by any legal or equitable proceeding, or by virtue of any 


Applicable Law, or otherwise; (ii) the only rights of recovery that the Beneficiary has against 


any Guarantor Affiliate or the Guarantor in respect of the Guaranteed Agreement or the 


transactions contemplated thereby are against (x) the Guaranteed Party under and to the 


extent expressly provided in the Guaranteed Agreement or (y) the Guarantor under and to the 


extent expressly provided in this Guaranty; and (iii) the Beneficiary shall not, directly or 


indirectly, institute, and shall cause its Affiliates and its and their respective representatives 


not to, directly or indirectly institute, any proceeding or bring any claim (whether in tort, 


contract or otherwise) in connection with the Guaranteed Obligations, this Guaranty or the 


Guaranteed Agreement (or any of the respective transactions contemplated by any of the 


foregoing) against the Guarantor or any Guarantor Affiliate other than as contemplated in 


clause (ii) above; provided, however, that nothing in this Agreement shall limit any of the 


rights of the Beneficiary under or in connection with any other contract or agreement. 


 6.7 Entire Agreement. This Guaranty, together with the Guaranteed Agreement, 


constitutes the entire agreement and understanding between Guarantor and the Beneficiary 


with respect to the subject matter hereof and supersedes any prior understandings, 


negotiations, agreements, or representations between the Guarantor and the Beneficiary of 


any nature, whether written or oral, with respect to the subject matter hereof. 


 6.8 Governing Law. THIS GUARANTY AND ANY CLAIM OR 


CONTROVERSY ARISING HEREUNDER SHALL BE GOVERNED BY AND 


CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF OKLAHOMA 
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WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES THAT WOULD 


REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER STATE. 


6.9 CONSENT TO JURISDICTION; WAIVERS.  EACH PARTY HERETO 


HEREBY IRREVOCABLY AND UNCONDITIONALLY: 


(a) SUBMITS FOR ITSELF AND ITS PROPERTY IN ANY LEGAL 


ACTION OR PROCEEDING RELATING TO THIS GUARANTY, OR FOR 


RECOGNITION AND ENFORCEMENT OF ANY JUDGMENT IN RESPECT 


THEREOF, TO THE NON-EXCLUSIVE GENERAL JURISDICTION OF ANY 


STATE AND FEDERAL COURTS LOCATED IN OKLAHOMA COUNTY, 


OKLAHOMA;  


(b) CONSENTS THAT ANY SUCH ACTION OR PROCEEDING MAY 


BE BROUGHT IN SUCH COURTS AND, TO THE EXTENT PERMITTED BY 


APPLICABLE LAW, WAIVES ANY OBJECTION THAT IT MAY NOW OR 


HEREAFTER HAVE TO THE VENUE OF ANY SUCH ACTION OR 


PROCEEDING IN ANY SUCH COURT OR THAT SUCH ACTION OR 


PROCEEDING WAS BROUGHT IN AN INCONVENIENT COURT AND 


AGREES NOT TO PLEAD OR CLAIM THE SAME; 


(c) AGREES THAT SERVICE OF PROCESS IN ANY SUCH ACTION 


OR PROCEEDING MAY BE EFFECTED BY MAILING A COPY THEREOF BY 


REGISTERED OR CERTIFIED MAIL (OR ANY SUBSTANTIALLY SIMILAR 


FORM OF MAIL), POSTAGE PREPAID, TO ITS ADDRESS SET FORTH IN 


SECTION 6.3 OR AT SUCH OTHER ADDRESS OF WHICH THE OTHER 


PARTY HERETO SHALL HAVE BEEN NOTIFIED; AND 


(d) AGREES THAT NOTHING HEREIN SHALL AFFECT THE 


RIGHT TO EFFECT SERVICE OF PROCESS IN ANY OTHER MANNER 


PERMITTED BY APPLICABLE LAW OR SHALL LIMIT THE RIGHT TO SUE 


IN ANY OTHER JURISDICTION. 


 6.10 WAIVER OF JURY TRIAL.  EACH OF THE PARTIES HERETO 


HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY 


IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS 


GUARANTY OR THE TRANSACTIONS CONTEMPLATED HEREBY. 


 6.11 Severability. The provisions of this Guaranty shall be deemed severable and 


the invalidity or unenforceability of any provision shall not affect the validity or 


enforceability of the other provisions hereof.  If any provision of this Guaranty, or the 


application thereof to any Person or any circumstance, is found to be invalid or unenforceable 


in any jurisdiction, (a) a suitable and equitable provision shall be substituted therefor in order 


to carry out, so far as may be valid or enforceable, such provision and (b) the remainder of 


this Guaranty and the application of such provision to other Persons or circumstances shall 


not be affected by such invalidity or unenforceability, nor shall such invalidity or 







9 
 
 


unenforceability affect the validity or enforceability of such provision, or the application 


thereof, in any other jurisdiction. 


 6.12 Headings. The headings contained in this Guaranty are for reference purposes 


only and shall not affect in any way the meaning or interpretation of this Guaranty.  


 6.13 Confidentiality.  This Guaranty and any documents or information delivered 


hereunder by Guarantor to Beneficiary shall be treated as confidential and are being provided 


to the Beneficiary solely in connection with the Guaranteed Agreement. This Guaranty and 


any such documents or information may not be disclosed to any Person or used, circulated, 


quoted or otherwise referred to in any document (other than as contemplated by the 


Guaranteed Agreement), except with the written consent of the Guarantor (not to be 


unreasonably withheld, conditioned or delayed); provided that the Beneficiary may disclose 


this Guaranty and any such documents or information to the same Persons and under the 


same circumstances as are described in Article 18 of the Guaranteed Agreement. 


[Signature pages follow.] 







 


Signature Page to Guaranty (EPC Agreement) 
 


IN WITNESS WHEREOF, THIS GUARANTY HAS BEEN DULY EXECUTED 


AND DELIVERED AS OF THE DATE FIRST ABOVE WRITTEN.  


[●] 


 


By:  


Name:   


Title:   
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ACCEPTED AND AGREED: 


 


OKLAHOMA GAS AND ELECTRIC COMPANY,  


a Oklahoma corporation 


 


 


 


By:__________________________________ 


Name:   


Title:   
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Contractor’s performance requirements are specified in Section 01610 of Exhibit A.  Contractor 


shall demonstrate achievement of all performance requirements during testing in accordance with 


Section 01610 of Exhibit A.  


   


1.  Performance Guarantees Subject to Buydown: 


 


Each Power Generating Unit individually and the Facility shall satisfy at least the 


Minimum Performance Guarantee with respect to the Performance Guarantees Subject to 


Buydown.  A failure by any Power Generating Unit or the Facility to satisfy any Minimum 


Performance Guarantee shall mean that the Performance Test for such Performance Guarantee 


Subject to Buydown was not Successfully Run. 


 


Performance Test Minimum Performance Guarantee Performance Guarantee 


Facility Net Electrical 


Output 


98% of Guaranteed Facility Net 


Electrical Output 


100% of Guaranteed Facility 


Net Electrical Output 


Facility Net Heat Rate 102% of Guaranteed Facility Net 


Heat Rate  


100% of Guaranteed Facility 


Net Heat Rate 


Unit Net Electrical 


Output 


98% of Guaranteed Unit Net 


Electrical Output (Base Load) 


100% of Guaranteed Unit Net 


Electrical Output (Base Load) 


Unit Net Heat Rate 102% of Guaranteed Unit Net Heat 


Rate (Base Load) 


100% of Guaranteed Unit Net 


Heat Rate (Base Load) 


 


2.  Performance Guarantees (Non-Buydown): 


 


Each Power Generating Unit individually and the Facility shall satisfy the Performance 


Guarantees (Non-Buydown).  A failure by any Power Generating Unit or the Facility to satisfy any 


Performance Guarantee (Non-Buydown) shall mean that the Performance Test for such 


Performance Guarantee (Non-Buydown) was not Successfully Run. 


 


Performance Test Performance Guarantee 


Unit Net Electrical Output Shall be achieved as outlined in the Agreement. (MECL) Minimum 


Emissions Compliance Load 


Unit Exhaust Flow 98% of Guaranteed Unit Exhaust Flow  


Unit Exhaust Temperature No less than Guaranteed Unit Exhaust Temperature minus 10 °F  


Guaranteed Acoustical 


Performance (Noise) 


Limits 


Shall be achieved as outlined in Section [01610] of Exhibit A. 


Guaranteed Exhaust 


Emissions. 


Shall be achieved as outlined in Section [01610] of Exhibit A. 
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Performance Test Performance Guarantee 


Guaranteed Startup and 


Shutdown Exhaust 


Emissions. 


Shall be achieved as outlined in Section [01610] of Exhibit A. 


 


3. Liquidated Damages for Performance Guarantees Subject to Buydown: 


 


In the event that Contractor has achieved Minimum Performance Guarantee for any 


Performance Guarantee Subject to Buydown, but fails to achieve the Performance Guarantee for 


such Performance Guarantee Subject to Buydown, then Contractor shall pay to Owner liquidated 


damages for the respective performance shortfall with respect to such Performance Guarantee 


Subject to Buydown (the “Performance Liquidated Damages”), at the following rates: 


 


Performance Guarantee Subject to LD Performance Liquidated 


Damages Rate 


Facility Net Electrical Output  $[___] per kW 


Facility Net Heat Rate $[___] per Btu/kWh, HHV 


Unit Net Electrical Output  $[____] per kW 


Unit Net Heat Rate $[____] per Btu/kWh, HHV 


 


The Performance Liquidated Damages shall accrue (a) with respect to any Power 


Generating Unit that has achieved Minimum Performance Guarantee for any Performance 


Guarantee Subject to Buydown, but has failed to achieve the Performance Guarantee for such 


Performance Guarantee Subject to Buydown, and (b) with respect to the Facility if it has achieved 


the Minimum Performance Guarantee for any Performance Guarantee Subject to Buydown, but 


has failed to achieve the Performance Guarantee for such Performance Guarantee Subject to 


Buydown. 
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Contractor is entirely responsible for training facility staff/Owner staff on the operation, maintenance and 
repair of all Equipment and Materials within its scope.  All major pieces of Equipment and Materials shall 
be purchased with Contractor furnished training included as applicable.  All training shall be coordinated 
directly with the Owner’s facility operations manager.  Training sessions shall be arranged for two separate 
classes with a minimum of 10 people and a maximum of 20 people.  Training for 35 people total shall be 
provided.  All training materials shall be in the English language and Contractor's personnel providing the 
training must write and speak the English language fluently. 
 
Contractor shall identify and furnish all on-site facilities conducive to providing a distraction-free training 
environment. 
 
Outlines and schedules of all training classes are to be provided to the Owner, 60 days in advance, for 
review and comment to determine that the topics and time allowed are appropriate for the Equipment and 
Materials.  Final training manuals shall be published after review by the Owner and shall be available 30 
days prior to commencement of any training module.  Any off-facility site training shall be identified, as 
required, and included in Contractor's scope.  
 
Contractor shall plan for training to begin not less than 4 months prior to Mechanical Completion. 
 
Training shall include the following at a minimum: 
 


Train-the-trainer sessions for Owner trainers by Contractor for whole plant operations and each 
specific type of equipment.  Instructors of this training shall be specifically qualified for such 
training. 
 
Training for individuals in different classifications/assignment provided on-site for whole plant 
operations and each specific type of equipment.  Instructor of this training shall be specifically 
qualified for such training. 
 
Training materials (manuals, drawings, 3D modeling, testing, etc.) shall be provided by Contractor 
for each type of equipment for ownership by the Owner.  Materials shall also be provided 
electronically and be editable. 
 
The training shall consist of a combination of formal classroom sessions and "hands-on" training. 
The classroom sessions shall be completed prior to the commencement of facility commissioning.  
Contractor shall provide all training aids and facilities, as required, such as, overhead projector, 
flip charts, and blackboards. 
 
The classroom training shall be conducted by knowledgeable instructors, specifically qualified for 
such training, in a formal classroom setting.  The classroom training sessions are intended to 
provide concentrated instruction in the design, capability, operation, inspection, and control of the 
equipment and systems within the facility. 
 
The “hands-on” training shall include direct contact with equipment and simulator with exercises.  
Ongoing training for refreshers and new hires shall include the same. 
 
The "hands-on" training shall also occur during the commissioning of the facility.  This includes 
hydrotesting, first fire, initial roll, etc.  As part of this phase of the training, the operating and 
maintenance personnel will be expected to work with and provide assistance to the Contractor 
during commissioning of the facility.  In this way, commissioning will become an extension of their 
actual work. 
 
Scheduling of all training shall be coordinated with an Owner single point of contact. 
 
Centralized repository of all training materials. 
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As part of the training program, each member of the Owner operating and maintenance staff shall 
be provided with copies of the P&IDs, the electrical single-line diagram, water mass balance, the 
major equipment list, and the system descriptions/definitions.  The system descriptions/definitions 
will include but will not be limited to the following.  In depth write up and description of the system 
and its purpose.  Tables that will communicate correct valve and instrumentation line ups.  
Control theory explanation of the control logic, alarms, and permissive and interlock logic 
associated with each system or interconnected system or sub system.  The trainees will be 
expected to "walk down" each of the systems using these reference documents to establish the 
location and function of all equipment and major control components in the facility. 
 
Training team and subject matter experts shall be integrated into the facility commissioning team 
upon initiation of training.   
 
Training will be conducted to familiarize operating and maintenance personnel with each of the 
various operating systems, the major mechanical and electrical equipment, and the control 
systems.   
 
Applicable vendors shall provide training on major systems and equipment.  At a minimum, 
vendors shall provide training for the Power Generation Units, and control system.  The total 
scope of each class will include approximately 20 days of training.  The logistical scheduling of 
the two classes will be determined by the Contractor so as to limit the mobilization and cost of the 
instruction provider. 
 
Owner trainers shall be involved with factory acceptance testing (FAT). 
 
Understanding of operational requirements for the components, equipment, subsystems and 
systems for the following operational modes (but not limited to): normal, abnormal, emergency, 
start-up, transition, alarm response, etc. 


 
The Contractor's training program shall assume that the trainees have no power plant knowledge and 
experience.   
 
Training for the Power Generating Units shall include the following topics, at a minimum: 
 
General 


1. Combustion Turbine/RICE/Energy Storage Overview 
2. Combustion Turbine/RICE/Energy Storage Auxiliary systems, to include full P&ID review, and a 


review of the system description and function.   
3. Personnel Safety and Hazards (concerning equipment/systems)  
4. Combustion Turbine/RICE/Energy Storage Protection 
5. Generator Protection 
6. Exciter Operations 
7. Generator Auxiliaries 
8. Selective Catalytic Reduction System (if Required) 
9. Oxidation Catalyst (if Required) 
10. Digital Electro-Hydraulic Controls 
11. Combustion Turbine/RICE/Energy Storage Controls 
12. Combustion Turbine/RICE/Energy Storage starting system, and cycle of operation 


 
Operations 


1. Combustion Turbine/RICE/Energy Storage Operational Limitations 
2. Combustion Turbine/RICE/Energy Storage Startup Operations, to include start up cycle of 


operation, including all needed permissive logic to reach MECL and unit self-sustaining operation 
3. Combustion Turbine/RICE/Energy Storage Shutdown Operations 
4. Combustion Turbine/RICE/Energy Storage Routine Test Procedures 
5. Combustion Turbine/RICE/Energy Storage Troubleshooting 
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6. Combustion Turbine/RICE/Energy Storage Emergency Conditions 
 
Maintenance 


1. Combustion Turbine/RICE/Energy Storage Maintenance 
2. Combustion Turbine/RICE/Energy Storage Auxiliaries Maintenance 
3. Generator Maintenance 
4. Generator Auxiliaries Maintenance 
5. Combustion Turbine/RICE/Energy Storage Starting System Maintenance 
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ENGINEERING PROCUREMENT AND CONSTRUCTION AGREEMENT 


This ENGINEERING, PROCUREMENT AND CONSTRUCTION AGREEMENT is 


made and entered into as of [•], 202[•] (the “Effective Date”) by and between Oklahoma Gas and 


Electric Company, an Oklahoma corporation (“Owner”), and [•], a [•] (“Contractor”).  Owner and 


Contractor are sometimes individually referred to herein as a “Party” and Owner and Contractor 


are collectively referred to as the “Parties”. 


WHEREAS, Owner has entered into that certain Asset Purchase Agreement, dated as of 


[•], 202[•] (the “Purchase Agreement”) and with [•], a [•] (“Seller”), pursuant to which Owner 


acquired the rights in and to the Project (as defined below) and other project assets from Seller as 


provided in the Purchase Agreement; 


WHEREAS, Owner desires that the Project (as defined below) be constructed and 


completed for commercial operation at the Project Site (as defined below); 


WHEREAS, Contractor has expertise in the design, engineering, procurement of 


equipment, construction, commissioning and testing of power generation facilities of the type and 


character of the Project, and desires to provide design, engineering, equipment procurement, 


construction, commissioning and testing services to Owner for the Project on the terms and subject 


to the conditions set forth in this Agreement; 


WHEREAS, Owner desires to engage Contractor to design, engineer, procure, install, 


construct, test and commission the Project on a turnkey, fixed-price, guaranteed-completion-date 


basis, and Contractor desires to provide such services, all as further defined by and in accordance 


with the terms and conditions set forth in this Agreement; and 


WHEREAS, on the date hereof, Owner has issued or will issue to Contractor a final Notice 


to Proceed directing Contractor to commence all aspects of the Work in accordance with the terms 


of this Agreement.  


NOW, THEREFORE, in consideration of the mutual promises contained herein and other 


good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 


the Parties hereto, intending to be legally bound hereby, agree as follows: 


ARTICLE 1 


DEFINITION OF TERMS 


Section 1.1 Definitions.  Whenever used in this Agreement, the following terms shall 


have the following respective meanings:  


“AC” or “ac” means alternating current power. 


“Acceptable Credit Rating” means, with respect to a Person, a Credit Rating of no less than 


(as applicable): (a) “BBB-” from S&P, or (b) “Baa3” from Moody’s, or (c) if such Person has a 


Credit Rating at such time from both S&P and Moody’s, “BBB-” from S&P and “Baa3” from 


Moody’s. 
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“Acceptable Letter of Credit” means an irrevocable letter of credit that (a) is issued or 


confirmed (within the meaning of Section 5-107 of the Uniform Commercial Code of the State of 


Oklahoma) in a manner acceptable to Owner by a Qualified Institution; (b) has an expiration date 


no earlier than one (1) year after the date such irrevocable letter of credit is received by Owner; 


(c) is drawable upon presentation at an office of the issuing financial institution that is located in 


Oklahoma City, Oklahoma; and (d) is in a form approved by Owner. 


“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly 


through one or more intermediaries, controls, is controlled by or is under common control with 


such first Person.  The term “control” (including related terms such as “controlled by” and “under 


common control with”) means the possession, directly or indirectly, of the power to direct or cause 


the direction of the management or policies of a Person, whether through the ownership of voting 


securities, by contract or otherwise. 


“Aggregate Consideration” means the Purchase Price plus the Contract Price. 


“Agreement” means this Engineering, Procurement and Construction Agreement, 


including all Recitals and Exhibits hereto, as the same may be modified, amended or supplemented 


from time to time in accordance with the terms hereof. 


“All-Inclusive” means, with respect to wage rates, labor rates, or similar rates described in 


this Agreement, that any such rate is inclusive of, and Contractor shall not be reimbursed separately 


for, any of the following items: statutory burdens including workmen’s compensation insurance 


and benefits; other fringe benefits; on-site, field or home office supervision; home office overhead 


and general and administrative expenses; administrative, clerical and warehouse support, and small 


tools; Taxes for which Contractor or any Subcontractor or Supplier is liable or responsible under 


this Agreement; and any other similar direct or indirect charges. 


“Applicable Law” means any laws, treaties, ordinances, statutes, judgments, injunctions, 


decrees, orders, writs, rules, regulations and interpretations of any national, federal, provincial, 


state or local court or other Governmental Authority, and the official, written judicial 


interpretations thereof, that are applicable to the Work or the performance of any portion of the 


Work, the Project Site, all or any portion of the Project, the Parties, Contractor Parent Guarantor 


or the Subcontractors or Suppliers, this Agreement and each other document, instrument and 


agreement delivered or to be delivered hereunder or in connection herewith (including Hazardous 


Material Laws and those relating to human health, safety, the natural environment or otherwise) 


and including any applicable requirements of NERC and, if applicable, the regional transmission 


organization where the Project is located. 


“APSC” mean the Arkansas Public Service Commission.  


“Artifacts” has the meaning set forth in Section 2.17. 


“As-Built Drawings” means those drawings listed in the Drawing List revised to reflect 


changes made to the subject of such drawings during the construction and fabrication process as 


provided for herein and as described in more detail in Exhibit A. 
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“Balance of Plant” means the Equipment and Materials including all supporting 


components and auxiliary systems of the Facility needed to deliver energy, other than the Power 


Generation Units, which shall be completed and transferred to Owner upon Project Substantial 


Completion including, but not limited to, the Project Interconnection Facilities, SCADA System, 


Security System, meteorological stations, telemetry system, telecommunications systems, all 


buildings and structures, Project roads, fencing and so forth. 


“Bankruptcy” means a situation in which (i) a Person files a voluntary petition for 


bankruptcy or is adjudicated as bankrupt or insolvent, or files any petition or answer or consent 


seeking any reorganization, arrangement, moratorium, composition, readjustment, liquidation, 


dissolution or similar relief for itself under the present or future applicable federal, state or other 


statute or law related to bankruptcy, insolvency or other relief for debtors, or seeks or consents to 


or acquiesces in the appointment of any trustee, receiver, conservator, liquidator or similar official 


of such Person or of all or any substantial portion of its properties or has a foreclosure action 


instituted with respect to all or any substantial portion of its properties (the term “acquiesce,” as 


used in this definition, includes the failure to file a petition, motion, or objection to vacate, 


discharge, or oppose any order, judgment or decree (or any petition, motion, or pleading that seeks 


any such order, judgment or decree) within fourteen (14) days after (a) entry of such order, 


judgment or decree or (b) the filing of a petition, motion, or pleading that seeks any such order, 


judgment or decree); (ii) a court of competent jurisdiction enters an order, judgment or decree 


approving a petition filed against any Person seeking a reorganization, arrangement, moratorium, 


composition, readjustment, liquidation, dissolution or similar relief under the present or any future 


federal bankruptcy act, or any other present or future Applicable Law relating to bankruptcy, 


insolvency or other relief for debtors, and such decree remains unvacated and unstayed for an 


aggregate of sixty (60) days (whether or not consecutive) from the date of entry thereof, or a 


trustee, receiver, conservator, liquidator or similar official of such Person is appointed and such 


appointment remains unvacated and unstayed for an aggregate of sixty (60) days, whether or not 


consecutive; (iii) a Person is generally unable to pay, or admits in writing its inability to pay, its 


debts as they mature; (iv) a Person gives notice, to any Governmental Authority of insolvency or 


pending insolvency, or suspension or pending suspension of operations; or (v) a Person makes a 


general assignment for the benefit of creditors or takes any other similar action for the protection 


or benefit of creditors (other than in the ordinary course of such party’s business). 


“Body of the Agreement” has the meaning set forth in Section 20.17. 


“BOP Contract” means that certain Primary Subcontract referred to herein as the “BOP 


Contract” to be entered into by and between Contractor and the BOP Contractor for performance 


of part of the Work. 


“BOP Contractor” means the Primary Subcontractor and Supplier that is a party to the BOP 


Contract with Contractor. 


“Business Day” means every day other than a Saturday, Sunday or a day which is a legal 


holiday in the State of Oklahoma or Arkansas. 


“Change” has the meaning set forth in Section 5.1(a). 
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“Change in Law” means, after the Effective Date, the enactment, adoption, promulgation, 


modification or repeal of any Applicable Law which establishes requirements affecting the 


construction of the Project, the supply of equipment, the performance of the Work or the ability to 


achieve Project Substantial Completion by the Guaranteed Project Substantial Completion Date, 


as applicable, and which make any of them more burdensome than the requirements specified in 


this Agreement; provided, however, that no Change in Law pursuant to this Agreement shall arise 


by reason of (a) any national, federal, state or provincial income Tax law (or any other Tax law 


based on income), (b) a labor wage law or other Applicable Law that affects Contractor’s or its 


Subcontractor’s or Supplier’s costs of employment, (c) a change of Applicable Law outside of the 


United States of America, including any change in Applicable Law that affects the cost of goods, 


manufacturing, shipping or other transportation of any Equipment and Materials, (d) the 


enactment, adoption, promulgation, issuance, modification, repeal, cancellation, or rescission of 


any federal law that imposes or increases the amount of any tariff applicable to the importation 


into the United States of any equipment, material, or other item to be physically incorporated into 


the Project, or (e) the final enactment, modification, amendment or repeal of an Applicable Law 


prior to the Effective Date with an effective date of such action that falls after the Effective Date. 


“Change Order” has the meaning set forth in Section 5.3(d). 


“Change Order Request” has the meaning set forth in Section 5.3(c). 


“CIL” has the meaning set forth in Section 2.9(a). 


“Claim” has the meaning set forth in Section 16.4(a)(i). 


“Code” means the Internal Revenue Code of 1986, as amended. 


“Codes and Standards” means those industry codes and standards applicable to the 


construction, workmanship, Equipment and Materials or other aspects of the Work or the operation 


of the Project that are specified in the Scope of Work, as such industry codes and standards may 


be in effect from time to time. 


“Commissioning Plan” means a commissioning plan that outlines the tasks, processes, 


procedures and deliverables required to prove the function and performance of the Project and its 


components, as such plan is further described in Section 01700.12.1 of Exhibit A. 


“Commissioning Tests” has the meaning set forth in Section 6.4(a).   


“Confidential Information” means, with respect to each Party, all written or oral 


information or data of a proprietary nature, relating to a Party’s business, projects, operations, 


activities or affairs, whether of a technical or financial nature or otherwise (including 


environmental assessment reports, financial information, business plans and proposals, ideas, 


concepts, trade secrets, know-how, processes, pricing of services or products, and other technical 


or business information, whether concerning this Agreement, each Party’s respective businesses 


or otherwise) that the receiving Party acquires directly or indirectly from the disclosing Party. 


“Construction Aids” means all materials, supplies, construction equipment, construction 


tools, construction utilities, construction support services, field office equipment, field office 
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supplies, form lumber, temporary buildings and facilities, and other items that are required for 


performance of the Work but which are not intended to become a permanent part of the Project. 


“Construction Site Conditions” means the geotechnical, physical and other conditions at 


the Project Site and the surrounding area as a whole, including conditions relating to the 


environment, transportation, access, waste disposal, handling and storage of materials, the 


availability and quality of electric power, the availability and quality of water, the availability and 


quality of roads, climatic conditions and seasons, topography, air and water (including raw water) 


quality and access conditions, ground surface conditions, surface soil conditions, sound attenuation 


conditions, subsurface geology, and conditions, nature, quality and quantity of surface and 


subsurface materials to be encountered (including Hazardous Materials). 


“Construction Manager” means the construction manager (or any replacement thereof) 


appointed by Contractor in accordance with this Agreement. 


“Contract Price” has the meaning set forth in Section 3.1. 


“Contractor” has the meaning set forth in the preamble. 


“Contractor Event of Default” has the meaning set forth in Section 15.1. 


“Contractor Indemnitees” has the meaning set forth in Section 16.1(a). 


“Contractor Insurance” has the meaning set forth in Section 14.1. 


“Contractor Interconnection Costs” means (i) any non-reimbursable costs and expenses 


payable by Owner to the Interconnection Utility for (A) engineering, design, construction, testing 


and completion of the Interconnection Utility Interconnection Facilities or Network Upgrades and 


(B) revisions, modifications or updates to the Interconnection Studies and (ii) any increased costs 


and expenses incurred by Contractor to perform any Work associated with the Project 


Interconnection Facilities, that, in the case of each of (i) and (ii), arise out of any change made by 


Contractor to the design of the Project or the Equipment and Materials to be installed in the Project 


that is submitted to SPP and/or the Interconnection Utility after the Effective Date including in 


connection with any updates to the Interconnection Studies for the Project. 


“Contractor Parent Guarantor” has the meaning set forth in Section 2.10(a). 


“Contractor Parent Guaranty” has the meaning set forth in Section 2.10(a). 


“Contractor Permits” means the Permits that Contractor is required to secure for the 


performance of the Work, including but not limited to those listed in Part I of Exhibit C. 


“Contractor Related Party” means each of Contractor, each Subcontractor, Supplier, 


Contractor Parent Guarantor, Seller and any other Affiliate of Contractor Parent Guarantor. 


“Contractor Warranties” has the meaning set forth in Section 12.3(b). 


“Contractor’s Alternate Guarantor” has the meaning set forth in Section 2.10(a).  
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“Corrective Action Plan” means a plan prepared by Contractor which specifies in detail the 


actions to be taken by Contractor and the schedule to remedy schedule delays, as submitted to and 


approved by Owner pursuant to Section 2.15(c). 


“COVID-19” means the viral pneumonia named coronavirus disease 2019 (COVID-19) by 


the World Health Organization and caused by the virus named Severe Acute Respiratory 


Syndrome Coronavirus 2 (SARS-CoV-2) by the International Committee on Taxonomy of Viruses 


and any variants, evolutions, intensification, resurgence or mutations thereof and related or 


associated epidemics, pandemics, disease outbreaks or public health emergencies. 


“Credit Rating” means the rating then assigned to a Person’s senior, unsecured long-term 


debt obligations (not supported by third party credit enhancements) by S&P or Moody’s or if such 


Person does not have a rating for its senior, unsecured long-term debt, then the rating assigned to 


such Person as an issuer rating by S&P or Moody’s. 


“DC” or “dc” means direct current power. 


“Defect” means any non-cosmetic defect or non-conformance in the Work (including any 


Equipment and Materials) due to a failure to comply with the requirements of this Agreement, 


resulting from faulty design, engineering, installation, manufacture, construction, or workmanship 


of the Work (including any Equipment and Materials), including premature wear and failure of 


such parts, components or systems, and premature wear and failure of adjacent parts, components 


or systems directly or indirectly caused by such Defect. 


“Delay Liquidated Damages” has the meaning set forth in Section 9.1(a). 


“DEQ” means the [Arkansas Department of Environmental Quality/the Oklahoma 


Department of Environmental Quality.] 


“Design Documents” has the meaning set forth in Section 2.3(a). 


“Designated Warranty Manager” has the meaning set forth in Section 12.4. 


“Direct Costs” means (i) material at cost, (ii) subcontracted work at cost, (iii) rental charges 


for necessary equipment, exclusive of small tools, used directly in the performance of the 


additional Work, at the rates then in effect for such equipment (and for equipment owned by 


Contractor, such rates as may be established or determined to be one hundred percent (100%) of 


the latest revision of the applicable rental rate as stated in the Rental Rate Blue Book for 


construction equipment and as modified for the [•] County, [Oklahoma/Arkansas] area), (iv) 


Contractor’s home office direct labor performing additional Work at the All-Inclusive hourly 


engineering labor wage rate for each job classification, (v) Contractor’s field staff direct labor 


performing additional Work at the applicable All-Inclusive hourly wage rate for each job 


classification, and (vi) field staff travel expenses at cost and Contractor’s field craft labor charges 


at the All-Inclusive hourly craft labor wage rate for each job classification. All such costs are to 


only be those incremental charges directly attributable to a proposed Change. 


“Disclosing Party” means the Party providing Confidential Information. 
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“Dispute” means any controversy, claim or dispute that arises out of or in connection with 


this Agreement or the construction, interpretation, performance, breach, termination, 


enforceability or validity of this Agreement, whether the same is based on rights, privileges or 


interests recognized by or based upon statute, contract, agreement (whether written or oral), tort, 


common law or other Applicable Law. 


“Dispute Notice” has the meaning set forth in Section 19.1(a). 


“Documentation” means documentation required to be prepared and provided by 


Contractor to Owner hereunder and other documentation customarily provided by Contractor to 


end-users, including the Design Documents, requests for information, As-Built Drawings, 


isometrics, specifications, studies, system descriptions, lists (including spare parts lists), diagrams, 


procedures, instructions, reports, test results, calculations, manuals, Operating & Maintenance 


Manuals and delivery schedules required by or referenced in the Scope of Work or elsewhere in 


this Agreement or required by Owner or its designee to reasonably assess Contractor’s Work 


progress or for the operation or maintenance of the Project. 


“Dollars” and “$” means the lawful currency of the United States of America. 


“Drawing List” means the list of Design Documents, drawings (including vendor 


drawings) and specifications setting forth in detail the requirements for the construction of the 


Project contained in the Scope of Work. 


“Effective Date” has the meaning set forth in the preamble.  


“Engineering Arbitrator” has the meaning set forth in Section 19.1(c). 


“Equipment and Materials” means all materials, supplies, apparatus, devices, equipment, 


machinery, tools, parts, hardware, software, components, instruments, consumables, appliances 


and goods of any kind that are to be incorporated into the Project or otherwise form or intended to 


form part of the Work or the Project (other than Construction Aids) whether provided by 


Contractor or any Subcontractor or Supplier.  


“Event of Default” means a Contractor Event of Default or an Owner Event of Default, as 


the case may be. 


“Excusable Event” means an Owner-Caused Delay that wholly or partially prevents or 


otherwise adversely affects Contractor’s performance of the Work. 


“Facility” means the complete facility, including the Power Generating Units, to be located 


on the Project Site, together with all instruments, components and accessories installed on or 


appurtenant thereto, and all Balance of Plant in respect thereof, as described in more detail in 


Exhibit A. 


“Federal Benefits” means any tax credit or loan guarantee available with respect to the 


Project under the Code. 
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“Final Completion” means satisfaction (or waiver in writing by Owner) of the conditions 


set forth in Section 7.6. 


“Final Completion Certificate” means a certificate from Contractor to Owner, substantially 


in the form of Exhibit O-6, issued in accordance with Article 7, certifying that the requirements 


for Final Completion have been satisfied. 


“Final Completion Date” has the meaning set forth in Section 7.8. 


“Final Completion Payment” has the meaning set forth in Section 3.3(g). 


“Force Majeure Event” means any event which wholly or partly prevents or delays the 


performance of any obligation arising under this Agreement which is unforeseeable, is not 


reasonably within the control of and is without the fault or negligence and could not have been 


avoided by commercially reasonable measures of the non-performing Party, and shall include, to 


the extent satisfying the foregoing definition, by enumeration, (i) acts of God, (ii) acts of the public 


enemy, (iii) blockades, insurrections, strikes, lockouts, or other disputes with workmen (other than 


any such action by or in relation to Contractor or any Subcontractor or Supplier and excluding 


labor actions deliberately caused by Contractor or any Subcontractor or Supplier), (iv) riots, 


disorders or civil disturbances, (v) fires or explosions, (vi) boycotts or embargoes, (vii) acts of 


military authorities, and (x) court action.  Notwithstanding anything to the contrary in the 


foregoing, in no event will any of the following constitute a Force Majeure Event: (1) shortages or 


late delivery of materials, equipment, supplies or labor required for the manufacture of, or 


comprising any part of, the Work or the Project, except to the extent due to a Force Majeure Event 


otherwise excusable hereunder (2) the acts or omissions of Contractor or Subcontractors or 


Suppliers or any of their Affiliates (except in the event and only to the extent that such act or 


omission of Contractor or Subcontractors or Suppliers or any of their Affiliates would be excused 


hereunder by virtue of a Force Majeure Event), (3) economic hardship, (4) changes in financial 


circumstances or market price conditions or price fluctuations, (5) shortages, unavailability or cost 


of labor or Equipment and Materials, except to the extent due to Force Majeure Event otherwise 


excusable hereunder (6) fluctuations in currency exchange rates, (7) failure to obtain or maintain 


Permits where such failure is due to the responsible Party’s acts or failure to act, (8) normal adverse 


climate or weather conditions related to wind, precipitation, heat or cold in the geographic region 


of the Project Site or region where the Work is being performed, and (9) any event or circumstance, 


or combination of events or circumstances, arising out of or related to COVID-19 or the impacts 


or effects thereof (including any action taken, or regulations, orders, guidelines or other instruction 


issued, by any Governmental Authority in response thereto).  


“Functional Tests” means those tests set forth in Section 01700.12.5 of Exhibit A.  


“Geotechnical Reports” means those studies and reports set forth in Exhibit L attached 


hereto. 


“Good Utility Practice” means those practices, methods, standards, procedures and acts of 


design, engineering, construction, workmanship, operation, care and diligence that would be 


implemented and normally practiced or followed by prudent nationally-recognized engineering 


and construction firms in the design, engineering, procurement, installation, construction, testing 







 9 
[CT/RICE] EPC 


and commissioning of similar utility scale power generation systems in the United States and 


which practices, methods and acts, in the exercise of prudent and responsible professional 


judgment by those experienced in the industry in light of the facts known (or that reasonably should 


have been known) at the time the decision is made, could reasonably have been expected to 


accomplish the desired result consistent with commercially reasonable business practices, good 


engineering design practices, reliability, safety, Applicable Law, Permits, Codes and Standards 


and other standards established for such work.  


“Governmental Authority” means applicable national, federal, state, county, municipal and 


local governments and all agencies, authorities, departments, instrumentalities, courts, 


corporations, other authorities lawfully exercising or entitled to exercise any administrative, 


executive, judicial, legislative, police, regulatory or taxing authority or power, or other 


subdivisions of any of the foregoing having a regulatory interest in or jurisdiction over the Project 


Site, the Project, the Work or the performance of any portion of the Work, the Parties, Contractor 


Parent Guarantor or the Subcontractors or Suppliers. 


“GSU Transformer” means the generator step up transformer and associated equipment to 


be manufactured and delivered by the GSU Transformer Supplier pursuant to the GSU 


Transformer Supply Agreement and installed as part of the Work, as further described in the Scope 


of Work. 


“GSU Transformer Supplier” means the Primary Subcontractor and Supplier party to the 


GSU Transformer Supply Agreement with Contractor. 


“GSU Transformer Supply Agreement” means that certain Primary Subcontract referred 


to herein as the “GSU Transformer Supply Agreement” to be entered into by and between 


Contractor and the GSU Transformer Supplier for supply of the GSU Transformer. 


“Guaranteed Final Completion Date” means the date that is [180 days] after the Project 


Substantial Completion Date.  


“Guaranteed Project Substantial Completion Date” means [•], as such date may be 


extended pursuant to a Change Order in effect pursuant to the terms of this Agreement; provided, 


however, that the Guaranteed Substantial Completion Date may not be extended past [•] for any 


reason whatsoever. 


“Hazardous Material” means any substance, chemical, waste or material that is or becomes 


regulated under Applicable Law because of its toxicity, infectiousness, radioactivity, 


explosiveness, ignitability, corrosiveness or reactivity, including asbestos, urea formaldehyde, 


polychlorinated biphenyls, nuclear fuel or materials, radioactive materials, explosives, known 


carcinogens, petroleum products and byproducts, and any substance, chemical, waste or material 


regulated by any Hazardous Material Laws.  “Hazardous Material” includes any pollutant, 


contaminant, hazardous material, substance or waste, or other material or substance, including 


crude oil, crude oil flow lines, crude oil storage tank batteries, crude oil wells, demolition debris, 


gases, liquids, oils, oil fueled equipment, other storage tanks (either above or below ground), salt 


disposal wells and solid waste, or other byproducts or breakdown products therefrom, related to 


the construction, operation or demolition of oil wells, present or remaining in the air, soil or ground 
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water, no matter how mixed with or diluted by any other pollutant, contaminant, hazardous 


material, substance or waste, or other material or substance. 


“Hazardous Material Laws” means the Comprehensive Environmental Response, 


Compensation and Liability Act of 1980, the Superfund Amendments and Reauthorization Act of 


1986, the Resource Conservation and Recovery Act, the Clean Water Act, the Clean Air Act, the 


Occupational Safety and Health Act, the Toxic Substances Control Act, and similar laws, as such 


may be amended from time to time, and any other federal, state, county, municipal, local or other 


law, statute, code, ordinance, rule, regulation or order which relates to or deals with human health, 


general safety, worker safety or the environment in the jurisdiction in which the Project Site is 


located. 


“Indemnified Party” has the meaning given in Section 16.4(a)(i). 


“Intellectual Property Rights” means all licenses, trade secrets, copyrights, know-how 


patents, trademarks, proprietary information or other intellectual property rights of any kind 


necessary for the design, construction, ownership, use, operation, maintenance, repair, alteration, 


commissioning, de-commissioning, removal and disposal of the Project. 


“Interconnection Agreement” means that Generator Interconnection Agreement that was 


entered into on [________] by and among SPP, Interconnection Utility, and Seller in accordance 


with Attachment V of the SPP Tariff. 


“Interconnection Point” means the point of interconnection of the Project as further 


described in the Interconnection Agreement. 


“Interconnection Studies” means the interconnection studies, facilities studies, or other 


similar studies required by SPP or Interconnection Utility prior to execution of the Interconnection 


Agreement. 


“Interconnection Utility” means the Transmission Owner who is party to the 


Interconnection Agreement and owns, leases or otherwise possesses an interest in the portion of 


the Interconnection Utility Interconnection Facilities at which the Project shall interconnect at the 


Interconnection Point. 


“Interconnection Utility Interconnection Facilities” means the facilities that are required to 


be constructed by or on behalf of the Interconnection Utility under the Interconnection Agreement 


to allow the Project to interconnect at the Interconnection Point with the Interconnection Utility’s 


[•] kV electrical transmission system. 


“ISO/RTO/Utility Requirements” means the applicable requirements of SPP and the 


Interconnection Utility with respect to the design and commissioning of the Project, including the 


interconnection requirements set forth in the Interconnection Agreement and other tests or 


requirements required of SPP and the Interconnection Utility in order to achieve Project 


Substantial Completion. 


“ITP” has the meaning set forth in Section 2.16(b)(i). 
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“Key Date Schedule” means the listing of items and scheduled completion dates set forth 


in Exhibit P-1, including, but not limited to, the Project Mechanical Completion Date, the Project 


Commissioning Completion Date, the Project Substantial Completion Date, and the Final 


Completion Date. 


“Key Personnel” means the key personnel set forth on Exhibit S. 


“Land Agreements” means all options, leases and easement agreements between Owner 


(or Owner’s Affiliate) on the one hand and a Landowner on the other hand.  A copy of each Land 


Agreement is set forth in Exhibit N.  


“Landowner” or “Landowners” means those Persons which own the Project Site land. 


“Late Completion Notice” has the meaning set forth in Section 9.1(b).  


“Lien” has the meaning set forth in Section 3.6(c). 


“Materials Warranty” has the meaning set forth in Section 12.3(b). 


“Milestone Completion Certificate” means, as applicable each Unit Mechanical 


Completion Certificate, each Unit Commissioning Completion Certificate, the Project Mechanical 


Completion Certificate, the Project Commissioning Completion Certificate, the Project Substantial 


Completion Certificate and the Final Completion Certificate. 


“Milestone Payment Schedule” means the schedule set forth in Exhibit G setting forth the 


Milestone Payments and those portions of the Work specified as milestones required to be 


achieved in order to receive each such Milestone Payment. 


“Milestone Payment(s)” means a discrete portion of the Contract Price payable in 


accordance with Section 3.3 upon achievement of those portions of the Work specified as 


milestones corresponding to such payment on the Milestone Payment Schedule.  


“Minimum Performance Guarantees” means those minimum performance guarantees with 


respect to the Performance Guarantees Subject to Buydown as described in Exhibit U.  


“Monthly Progress Report” means a written monthly progress report prepared by 


Contractor setting forth the detail required in Exhibit F-2. 


“MW” means megawatt (expressed as AC). 


“NERC” means the North American Electric Reliability Corporation or a successor 


organization that is responsible for establishing reliability criteria and protocols. 


“Network Upgrades” has the meaning set forth in Attachment V of the SPP Tariff. 


“Notice to Proceed” means a written notice issued by Owner to Contractor directing 


Contractor to commence all aspects of the Work in accordance with the terms of this Agreement. 


“Notice to Proceed Date” means the Effective Date of this Agreement. 
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“NPDES Permit” means the National Pollutant Discharge Elimination System Permit 


(NPDES) –State Department of Natural Resources General Storm water Permit for Construction 


Activity required in respect of the Project prior to the commencement of construction activity at 


the Project Site. 


“OCC” means the Oklahoma Corporation Commission.  


“Operating & Maintenance Manuals” means the operating data and manuals, Equipment 


and Materials and parts manuals, operation and maintenance manuals and instructions which are 


reasonably necessary to safely and efficiently operate, maintain and shut down the Project, in each 


case, to be provided in accordance with this Agreement, as described in more detail in Exhibit A. 


“Operational Spare Parts” has the meaning set forth in Section 2.1(s). 


“Other Credit Support” has the meaning set forth in Section 2.10(a). 


“Other Development Work” has the meaning set forth in the Purchase Agreement. 


“Owner” has the meaning set forth in the preamble. 


“Owner Approved Materials” means all materials located at the Project Site which are 


approved by Owner in its sole discretion. 


“Owner Event of Default” has the meaning set forth in Section 15.2. 


“Owner Indemnitees” has the meaning given in Section 16.2(a). 


“Owner Permits” means those Permits required to be obtained or maintained by Owner for 


the performance of the Work listed in Part II of Exhibit C. 


“Owner’s Engineer” means [•] or any other nationally recognized engineering firm or firms 


or other nationally recognized engineer or engineers, in each case with experience in similar power 


generation facilities selected and designated by Owner. 


“Owner’s Site Operation Team” means Owner’s employees or personnel on the Project 


Site.  


“Owner-Caused Delay” means any material and adverse delay to the extent caused by (a) 


the unexcused failure of Owner to perform its obligations set forth in this Agreement or (b) 


Owner’s material interference with the performance of the Work without the right to do so under 


this Agreement, in any case where such failure or interference is not caused by Contractor or any 


Subcontractors or Suppliers (whether as a result of Contractor’s or a Subcontractor’s or Supplier’s 


default, negligence, misconduct or otherwise). 


“Padmount Transformers” means the enclosed pad-mounted electrical transformers to be 


manufactured and delivered by or on behalf of BOP Contractor pursuant to the BOP Contract and 


installed as part of the Work, as further described in the Scope of Work. 
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“Party” or “Parties” have the meanings set forth in the preamble. 


“Performance Guarantee” means those performance guarantees described in Exhibit U. 


“Performance Guarantees (Non-Buydown)” means those Performance Guarantees (Non-


Buydown) as set forth in Exhibit U. 


“Performance Guarantees Subject to Buydown” means those Performance Guarantees 


Subject to Buydown as set forth in Exhibit U. 


“Performance Liquidated Damages” means those liquidated damages set forth in Exhibit 


U with respect to Performance Guarantees Subject to Buydown.  


“Performance Tests” means those tests set forth in Section 01800 of Exhibit A.  


“Performance Test Procedures” means those performance test procedures set forth in 


Section 01800 of Exhibit A. 


“Permits” means any permit, license, consent, approval, certificate, waiver, exemption, 


registration, variance, franchise or other authorization issued by a Governmental Authority 


applicable to the performance of the Work or the design, engineering, procurement, construction, 


commissioning, testing, ownership, operation or maintenance of the Project. 


“Person” means any individual, corporation, partnership, limited liability company, 


association, joint stock company, trust, unincorporated organization, joint venture, Governmental 


Authority, government or political subdivision or agency thereof. 


“Physical Items” has the meaning set forth in Section 12.2(a). 


“Plan of the Day Report” means a written daily plan of the day report prepared by 


Contractor setting forth the detail required by Owner.  


“Power Generating Units” means the gas-fired combustion turbine generators and/or 


reciprocating internal combustion engine generators designed with a minimum capacity of [•] MW 


AC and energy of [•] MWh AC at the Interconnection Point, described in Exhibit A, to be located 


on the Project Site.1 


“Power Generating Units Supplier” means the Primary Subcontractor and Supplier that is 


a party to the Power Generating Units Supply Agreement with Contractor. 


“Power Generating Units Supply Agreement” means that certain Primary Subcontract 


referred to herein as the “Power Generating Units Supply Agreement” to be entered into by and 


between Contractor and the Power Generating Units Supplier for supply of the Power Generating 


Units. 


 
1 Note to Draft:  This definition to be modified based on the technology that is selected. 
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“Primary Equipment and Materials” means the Padmount Transformers, the Project 


Interconnection Facilities, the GSU Transformer, and the Power Generating Units. 


“Primary Subcontract” means (a) each of the BOP Contract, the Power Generating Units 


Supply Agreement, and the GSU Transformer Supply Agreement, (b) any Subcontract for design, 


supply and construction of the Padmount Transformers or the Project Interconnection Facilities 


and Work associated with such Equipment and Materials, and (c) any Subcontract requiring 


payments by Contractor in excess of [One Hundred Thousand Dollars ($100,000)]. 


“Primary Subcontractor and Supplier” means any Subcontractor or Supplier that is 


providing services, materials, equipment, supplies or any other item of the Work, the respective 


contract cost of which is in excess of [One Hundred Thousand Dollars ($100,000)] under one 


purchase order or subcontract or an aggregate of purchase orders or subcontracts. 


“Project” means the Facility to be designed, engineered, permitted, procured, constructed, 


tested and commissioned under this Agreement, and having minimum capacity of [•] MW AC at 


the Interconnection Point, including all Equipment and Materials, Interconnection Facilities and 


the Project Site. 


“Project Commissioning Completion” means the satisfaction (or waiver in writing by 


Owner) of the conditions set forth in Section 7.4. 


“Project Commissioning Completion Certificate” means a certificate from Contractor to 


Owner, substantially in the form of Exhibit O-4, issued in accordance with Article 7, certifying 


that the requirements for Project Commissioning Completion have been satisfied. 


“Project Commissioning Completion Date” has the meaning set forth in Section 7.8.   


“Project Completion Milestones” means (a) Unit Mechanical Completion for each Power 


Generating Unit, (b) Unit Commissioning Completion for each Power Generating Unit, (c) Project 


Mechanical Completion, (d) Project Commissioning Completion, (e) Project Substantial 


Completion, (f) Final Completion, and (g) such other key Project milestones specified in the Key 


Date Schedule and the Project Schedule. 


“Project Construction Plan” has the meaning set forth in Section 2.15(d). 


“Project Execution Plan” has the meaning set forth in Section 2.15(d). 


“Project Interconnection Facilities” means the Switchyard, including GSU Transformer, 


switchgear, disconnects and any necessary VAR control, or other SPP or NERC requirements), 


and SPP-approved meter(s), as further described in the Scope of Work, and the other facilities and 


equipment that are located between the Switchyard and the Interconnection Point. 


“Project Manager” means the project manager (or any replacement thereof) appointed by 


Contractor in accordance with this Agreement. 


“Project Mechanical Completion” means the satisfaction (or waiver in writing by Owner) 


of the conditions set forth in Section 7.3. 
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“Project Mechanical Completion Certificate” means a certificate from Contractor to 


Owner, substantially in the form of Exhibit O-3, issued in accordance with Article 7, certifying 


that the requirements for Project Mechanical Completion have been satisfied. 


“Project Mechanical Completion Date” has the meaning set forth in Section 7.8.   


“Project Safety Manual” has the meaning set forth in Section 2.11(c). 


“Project Schedule” means the detailed level III critical path method project schedule 


attached hereto as Exhibit P-2 showing the progress and sequencing of the Work including the 


critical path analysis, actual start and finish dates, expected completion dates for any milestones 


and Contractor’s expected dates of achievement of the Project Completion Milestones and the 


Final Completion Date that represents the plan for accomplishing the Work by Contractor for the 


Project, as updated from time to time pursuant to the terms of this Agreement, and which shall be 


the baseline schedule document for the performance of the Work under this Agreement. 


“Project Site” means the land in [•] County, [Oklahoma/Arkansas], on which the Project 


will be located as more particularly described in Exhibit B. 


“Project Substantial Completion” means the satisfaction (or waiver in writing by Owner) 


of the conditions set forth in Section 7.5. 


“Project Substantial Completion Certificate” means a certificate from Contractor to Owner, 


substantially in the form of Exhibit O-5, issued in accordance with Article 7, certifying that the 


requirements for Project Substantial Completion have been satisfied. 


“Project Substantial Completion Date” has the meaning set forth in Section 7.8. 


“Project Transaction Documents” means this Agreement, the Contractor Parent Guaranty, 


and the Purchase Agreement. 


“Prudent Industry Practices” means those practices, methods, equipment, standards and 


acts engaged in or approved by a significant portion of the power generation industry for the 


construction and testing of similar utility scale power generation facilities in the United States 


similar to the Project that at a particular time in the exercise of prudent and reasonable care in 


judgment would have been expected to accomplish the desired result in a manner consistent with 


Applicable Laws, good business practices, reliability, economy, health, safety and expedition in 


light of the facts known at the time a decision was made and consistent with that degree of care 


and skill ordinarily exercised by other contractors experienced in the industry on facilities of the 


type and size similar to the Project.   


“Punchlist” means the list as described in more detail in Exhibit A, which shall be prepared 


by Contractor (and agreed to by Owner) or identified by Owner in connection with the achievement 


of each Project Completion Milestone (other than Final Completion), identifying those incidental 


items of Work that remain to be completed or corrected but cannot reasonably be expected to 


impact negatively on (a) the safe operation of the Project or any portion thereof in accordance with 


Good Utility Practices, Prudent Industry Practices, Applicable Law, Permits, Codes and Standards 


and manufacturers’ warranties or (b) the capacity, continuous operation, efficiency, output, 
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reliability or mechanical or electrical integrity of the Project or any portion thereof or the safety of 


individuals, which list shall be updated in accordance with the requirements of this Agreement, 


but may not be amended after Contractor has completely demobilized from the Project Site.  


“Punchlist Item” means any item listed on the Punchlist.  


“Punchlist Amount” means the cost or estimated cost to complete any Punchlist item as 


approved by Contractor and Owner under Section 8.1. 


“Punchlist Holdback Amount” means an amount equal to three hundred percent (300%) of 


the Punchlist Amount of each of the Punchlist items on the applicable Punchlist as of the date of 


Project Substantial Completion (as determined in accordance with Section 8.1). 


“Purchase Agreement” has the meaning set forth in the Recitals. 


“Purchase Price” has the meaning set forth in the Purchase Agreement. 


“Purpose” has the meaning set forth in Section 13.1(b). 


“Quality Assurance Plan” has the meaning set forth in Section 2.3(d). 


“Qualified Institution” means a financial institution that (a) has a Credit Rating of at least 


A by S&P or A2 by Moody’s, and (b) is otherwise reasonably acceptable to Owner. 


“Receiving Party” means the Party receiving Confidential Information. 


“Release” means the release, discharge, deposit, injection, dumping, spilling, leaking or 


placing of any Hazardous Material into the environment so that such Hazardous Material or any 


constituent thereof may enter the environment, or be emitted into the air or discharged into any 


waters, including ground waters. 


“Remediation Plan” has the meaning set forth in Section 2.21. 


“Retainage” has the meaning set forth in Section 3.3(d)(i). 


“SCADA System” means the supervisory control and data acquisition and output 


prediction system for the Project, as further described in the Scope of Work. 


“Scope of Work” means the detailed statement of the Work set forth in Exhibit A and the 


items set forth in the attachments to Exhibit A. 


“Security System” means the cameras, server control and related equipment required to 


remotely monitor the Project Site as further described in the Scope of Work. 


“Seller” has the meaning set forth in the Recitals. 


“Spare Parts List” has the meaning set forth in Section 2.3(b). 


“SPP” means the Southwest Power Pool, Inc.  
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“SPP Tariff” means the SPP Open Access Transmission, Energy and Operating Reserve 


Market Tariff on file with FERC. 


 


“State Benefits” means any tax credit or loan guarantee available with respect to the Project 


under the laws of the State of [Oklahoma/Arkansas], as amended. 


“Subcontract” means any contract, purchase order or agreement for performance of any 


portion of the Work entered into with a Subcontractor or a Supplier. 


“Subcontractor” means any Person, other than a Supplier, performing Work on behalf of 


Contractor related to the performance of any obligations undertaken by Contractor under this 


Agreement.  For the avoidance of doubt, “Subcontractor” includes any such Person, regardless of 


tier. 


“Subcontractor Warranties” has the meaning set forth in Section 12.2(a). 


“Successfully Run” or “Successful Run” means, (a) with respect to any Performance Test, 


that (i) the applicable Performance Test was completed in accordance with the conditions and 


requirements of proper performance of such test as required by Exhibit A and the provisions of 


this Agreement, and (ii) (A) the results of such Performance Test for all Performance Guarantees 


Subject to Buydown demonstrate that the Project, or the applicable component thereof, has 


successfully achieved at least the Minimum Performance Guarantee for such test or (B) the results 


of such Performance Test for all Performance Guarantees (Non-Buydown) demonstrate that the 


Project, or the applicable component thereof, has successfully achieved the Performance 


Guarantee for such test, (b) with respect to a Commissioning Test, that (x) the Commissioning 


Test was completed in accordance with the provisions of Exhibit A and (y) the results from such 


Commissioning Test meet the criteria specified in Exhibit A, and (c) with respect to a Functional 


Test, that (x) the applicable Functional Test was completed in accordance with the procedures, 


conditions and requirements for the proper performance of such test in Exhibit A and the 


Commissioning Test Plan and (y) the results from such Functional Test demonstrate that the 


Project has successfully achieved the results required by Exhibit A.  


“Supplier” means any Person supplying any Equipment and Materials to Contractor or to 


any Subcontractor for the Work but who does not perform labor at the Project Site. 


“Switchyard” means the Project switchyard as further described in the Scope of Work. 


“SWPPP Plan” means the Storm Water Pollution Prevention Plan that is accepted by the 


applicable Governmental Authority as final in connection with the issuance of the NPDES Permit 


by such Governmental Authority. 


“Tax” or “Taxes” means any U.S. federal, state, local or foreign income, profits, franchise, 


withholding, ad valorem, gross receipts, windfall profits, value added, production, goods and 


services, harmonized sales, duty, license, escheat or unclaimed property, personal property 


(tangible and intangible), employment, payroll, sales and use, social security, disability, 


occupation, real property, severance, excise and other taxes, charges, levies, fees, duties, customs, 


tariffs, imposts, obligations, charges or other assessments (including any assessment, fee or other 
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charge in the nature of or in lieu of any tax) imposed by a Governmental Authority, including any 


interest, penalty or addition thereto. 


“Technical Dispute” means any dispute that the Parties mutually agree in writing in their 


reasonable discretion will primarily require the application of engineering principles or other 


specialized technical knowledge in order to reach resolution thereof. 


“Test” or “Tests” means any Performance Tests and any Functional Tests.  


“Transmission Owner” has the meaning set forth in Attachment V of the SPP Tariff. 


“Turnover Package” means the books provided by Contractor that include the records of 


construction and commissioning, materials testing, Equipment and Materials supplied hereunder, 


as more particularly described in Section 2.3(b) and the Scope of Work. 


“Unit Commissioning Completion” means the satisfaction (or waiver in writing by Owner) 


of the conditions set forth in Section 7.2 with respect to any Power Generating Unit. 


“Unit Commissioning Completion Certificate” means a certificate from Contractor to 


Owner, substantially in the form of Exhibit O-2, issued in accordance with Article 7, certifying 


that the requirements for Unit Commissioning Completion have been satisfied with respect to any 


Power Generating Unit. 


“Unit Commissioning Completion Date” means the date on which Unit Commissioning 


Completion has occurred with respect to any Power Generating Unit.   


“Unit Mechanical Completion” means the satisfaction (or waiver in writing by Owner) of 


the conditions set forth in Section 7.1 with respect to any Power Generating Unit. 


“Unit Mechanical Completion Certificate” means a certificate from Contractor to Owner, 


substantially in the form of Exhibit O-1, issued in accordance with Article 7, certifying that the 


requirements for Unit Mechanical Completion have been satisfied with respect to any Power 


Generating Unit. 


“Unit Mechanical Completion Date” means the date on which Unit Mechanical 


Completion has occurred with respect to any Power Generating Unit.   


“Warranty Period” means the period beginning on the Project Substantial Completion Date 


and expiring on the third anniversary of the Project Substantial Completion Date, as such period 


may be extended pursuant to Section 12.3(c). 


“Weekly Progress Report” means a written weekly progress report prepared by Contractor 


setting forth the detail required in Exhibit F-1. 


“Work” means all of Contractor’s obligations under this Agreement to engineer, design, 


permit, procure, manufacture, construct and erect, install, equip, train, start-up, test, commission 


and complete the Project, all as more particularly described in the Scope of Work, and shall be 


deemed to include for all purposes all Equipment and Materials incorporated into the Project or 
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any portion thereof.  Where this Agreement describes a portion of the Work in general, but not in 


complete detail, the Parties acknowledge and agree that the Work includes any work required:  (a) 


for the complete supply, design, engineering and construction of the Project in accordance with all 


Permits, Good Utility Practices, Prudent Industry Practices and Applicable Law and (b) for the 


Project to be capable of being operated in accordance with all Permits, Good Utility Practices, 


Prudent Industry Practices and Applicable Law. 


Section 1.2 Rules of Interpretation.  Unless otherwise required by the context in which 


any term appears:  (a) capitalized terms used in this Agreement other than for grammatical 


purposes shall have the meanings specified in this Article 1 or as otherwise defined in this 


Agreement; (b) the singular shall include the plural and vice versa, and the masculine, feminine 


and neuter gender include all genders; (c) the words “herein,” “hereof” and “hereunder” and words 


of similar import shall refer to this Agreement as a whole and not to any particular section or 


subsection of this Agreement; (d) references to, and the definition of, any agreement, document or 


instrument (including this Agreement) shall mean a reference to such agreement, document or 


instrument as the same may be amended, modified, supplemented or replaced from time to time 


that are duly entered into and effective against the parties thereto or their  successors and permitted 


assigns; (e) all references to an “Article,” “Section” or “Exhibit” are to an Article or Section hereof 


or to an Exhibit attached hereto; (f) the words “include,” “includes” and “including” mean include, 


includes and including “without limitation” and “without limitation by specification;” (g) the word 


“day” (as distinguished from a Business Day) means a calendar day (including Saturdays, Sundays 


and holidays) and the word “month” means a calendar month, (h) the table of contents and article 


and section headings and other captions are for the purpose of reference only and do not limit or 


affect the meaning of the terms and provisions hereof, (i) reference to any Applicable Law means 


such Applicable Law as amended, modified, codified, replaced or re-enacted, and all rules and 


regulations promulgated thereunder and (j) a reference to a governmental agency, department, 


board, commission or other public body or to a public officer includes an entity or officer that or 


who succeeds to substantially the same functions as those performed by such public body or officer 


as of the Effective Date. 


ARTICLE 2 


CONTRACTOR’S OBLIGATIONS 


Section 2.1 Contractor’s Performance Obligations; Notice to Proceed.  Commencing on 


the Notice to Proceed Date, Contractor shall, at its own expense, obtain, provide for and furnish 


all the Equipment and Materials, consumables, supervision, labor, transportation, administration 


and any other items and services that are required for the proper execution and completion of the 


Work, whether temporary or permanent and whether or not incorporated or to be incorporated into 


the Work, including all design, engineering, procurement, installation and construction services, 


all administration, management, training and coordination, all commissioning and verification 


services, and all inspections, storage and transportation, necessary to perform and complete the 


Work and deliver the Project, in accordance with the terms of this Agreement including the Scope 


of Work, Applicable Law, Permits, Codes and Standards and Good Utility Practices. Contractor 


acknowledges and agrees that it is obligated to perform the Work on a “turnkey basis” which 


constitutes a fixed-price (subject to the terms hereof) obligation to engineer, design, permit, 


procure, construct, test and commission the Project in accordance with the terms and conditions of 


this Agreement.  Where this Agreement describes a portion of the Work in general, but not in 
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complete detail, the Parties acknowledge and agree that the Work includes any incidental work 


inferred or required to complete the Work in accordance with this Agreement.  Contractor is 


obligated to supply all of the Equipment and Materials, labor and design services and to supply 


and perform all of the Work as may reasonably be required or necessary (whether or not 


specifically set forth in this Agreement) to complete the Work in accordance with and subject to 


the terms and conditions of this Agreement, including the guarantees of performance as set forth 


herein, in a safe, efficient, environmentally sound, and professional manner at a rate of progress in 


accordance with the Project Schedule, all for the Contract Price.  Contractor acknowledges and 


agrees that, except as otherwise explicitly set forth in this Agreement, Contractor shall have sole 


control over the engineering, procurement, design and construction means, methods, techniques, 


sequences, and procedures and for the coordination of all portions of the Work under this 


Agreement.  Without limiting the generality of the foregoing, Contractor shall: 


(a) perform and complete the design and engineering of the Project so that it 


meets the requirements of this Agreement, and is capable of operation in accordance with the 


design criteria specified in the Scope of Work and the guarantees of performance set forth in this 


Agreement and in compliance with the Interconnection Agreement, Codes and Standards and 


Applicable Law (including all Permits) in effect at the time of Project Substantial Completion, 


engage all supervisors, engineers, designers, draftsmen and other Persons necessary for the 


preparation of all Documentation required for the Work in accordance with the Project Schedule 


and prepare all construction drawings, installation drawings and instructions, tests procedures and 


other materials and information required to design, engineer, construct, test, start up and 


commission the Work; 


(b) procure, deliver to the Project Site, install, troubleshoot and commission all 


of the Equipment and Materials required for performance of the Work and completion of the 


Project, which Equipment and Materials shall be new and unused and free from Defects and shall 


comply with the requirements of this Agreement; 


(c) as it relates to the Work and with respect to all Equipment and Materials 


and Construction Aids, provide complete handling, shipping, and importation, as necessary, of all 


Equipment and Materials and Construction Aids, including quality assurance, shipping, loading, 


unloading, customs clearance (and payment of any customs duties in connection therewith), 


docking, warehousing, any required storage and claims (including off-site storage (as necessary)) 


in strict accordance with the applicable Supplier’s or manufacturer’s recommendations, and 


transportation to and receiving for delivery at the Project Site; 


(d) provide Project Site receiving and inventory control and staff as required to 


perform the Work; 


(e) protect the Equipment and Materials from damage, keep the Equipment and 


Materials clean during the receiving, storage, and installation process, and comply with any 


original equipment manufacturer’s manuals regarding the foregoing; 


(f) provide the necessary construction management required to perform the 


Work (including the Key Personnel as set forth in Section 2.7); 
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(g) supply all Construction Aids required for the performance of the Work but 


which do not form a permanent part of the completed Work. 


(h) pay all costs and expenses required to upgrade (including paving, if 


required), repair and maintain any existing roads and construct, repair and maintain any temporary 


roads in connection with the Project and the Work; 


(i) employ a sufficient number of qualified Persons that are dedicated to the 


completion of the Work, and that have the technical and managerial expertise to control and 


execute the Work in accordance with the requirements of this Agreement, who shall be licensed if 


required by Applicable Law, so that Contractor completes the Work and Contractor’s other 


obligations under this Agreement in an efficient, prompt, economical and professional manner and 


in accordance with the Project Schedule; such Persons to include sufficient qualified buyers, 


inspectors, expediters and Subcontractors and Suppliers necessary to provide all labor, Equipment 


and Materials to be provided by Contractor hereunder in a timely manner consistent with the 


Project Schedule; 


(j) without prejudice to Section 2.18, obtain and review all necessary 


geotechnical investigations and reports (including the Geotechnical Reports (if any)), confirm 


acceptance of the data, methods and results therein applicable to the Work and ensure such results 


are incorporated in the Work; 


(k) obtain all Permits (other than Owner Permits) and maintain all Permits 


(including Contractor Permits) and pay all expenses in connection with obtaining and maintaining 


such Permits.  During and in connection with the Work, comply with, and cause the Subcontractors 


and Suppliers to comply with, and carry out the Work in compliance with (a) all Applicable Laws 


and all Permits relating to the performance of the Work, including those Applicable Laws and 


Permits relating to fire, safety, health, environmental matters, employment standards and workers’ 


compensation, and (b) all applicable requirements of [APSC/OCC], DEQ, SPP and NERC relating 


to the Project and the Work; and, without limiting the foregoing, provide reasonably requested 


assistance to Owner with respect to obtaining and complying with any Owner Permits that are 


Owner’s responsibility pursuant to Section 4.1(c) and, without limiting Contractor’s obligations 


pursuant to Section 2.4(c), with respect to Owner’s interactions with Project Site Landowners and 


local community members.  To the extent that Contractor becomes aware of an Owner Permit that 


is Owner’s responsibility to obtain pursuant to Section 4.1(c), Contractor shall use commercially 


reasonable efforts to provide Owner with notice in order to provide Owner the opportunity to 


obtain such Owner Permit in accordance with Applicable Law in the reasonable course of its 


business and the exercise of reasonable care; 


(l) coordinate with Owner and lead discussions and negotiations with SPP and 


the Interconnection Utility in consultation with Owner for the interconnection of the Project; 


(m) perform all inspection and other like services required for performance of 


the Work, including inspecting all Equipment and Materials; 
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(n) install all Equipment and Materials (including the Project Interconnection 


Facilities) in accordance with, Applicable Law, Permits and the original equipment manufacturer’s 


specifications; 


(o) engineer, design, procure, construct, test and commission the Project 


Interconnection Facilities in accordance with the requirements of this Agreement, the 


ISO/RTO/Utility Requirements and the Interconnection Agreement including meeting the 


milestones required under the Interconnection Agreement in connection with the engineering, 


designing, procurement, constructing, testing and commissioning of the Project Interconnection 


Facilities.  Contractor shall provide to Owner design and specifications of the Project 


Interconnection Facilities and the Project as required by the Interconnection Agreement to enable 


Owner to comply with the terms of the Interconnection Agreement.  Without limiting the 


foregoing, coordinate on behalf of Owner with the Interconnection Utility in respect of Owner’s 


obligations under the Interconnection Agreement related to the Interconnection Utility 


Interconnection Facilities; provided that, except as otherwise provided in the Purchase Agreement, 


any and all costs of the Interconnection Utility Interconnection Facilities shall be the exclusive 


responsibility of Owner; 


(p) provide all construction power and water, water for commissioning and 


startup, all necessary fuel for commissioning and startup, and [fuel procurement]2 for the Facility; 


(q) erect and maintain, as required by the condition and progress of the Work, 


all necessary safeguards for the safety and protection of life and property using commercially 


reasonable measures, including any provisions necessary for fire protection of the Work, and take 


necessary safety and other precautions to protect property and persons from damage, injury or 


illness arising out of the performance of the Work, and be responsible for the compliance by all of 


its agents, employees and Subcontractors and Suppliers with all Applicable Law governing 


occupational health and safety, Permits and Good Utility Practices; 


(r) procure, have available, and use as necessary all spare parts required for the 


Work, including all start-up spares required for the start-up, testing and initial operation of any 


component of the Project. Such spare parts will be considered to be parts supplied to Owner under 


this Agreement, and title thereto will pass to Owner in accordance with Section 13.1(a); 


(s) procure and deliver to Owner prior to Project Substantial Completion, the 


operational spare parts comprising the Work and specified in the Scope of Work (the “Operational 


Spare Parts”).  The Operational Spare Parts will be considered to be parts supplied to Owner under 


this Agreement (the aggregate cost of which is included in the Contract Price), and title thereto 


will pass to Owner in accordance with Section 13.1(a).  With Owner’s prior written approval, 


Contractor may use the Operational Spare Parts supplied by Contractor pursuant to this Section 


2.1(s) during the Work (as supplements to the spare parts procured by Contractor under Section 


2.1(r)).  If Contractor uses any Operational Spare Parts in order to perform the Work, Contractor 


will promptly replace such parts with identical new parts at Contractor’s sole cost and expense.  


 
2 Note to Draft:  Fuel procurement under consideration. 
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Contractor will coordinate with Owner concerning the delivery and storage of the Operational 


Spare Parts; 


(t) timely make payments to all Subcontractors and Suppliers in accordance 


with the terms of the applicable agreements with such parties; 


(u) coordinate Project Site activities with Owner during the course of 


performing the Work as more fully described in Section 2.4; 


(v) coordinate with Owner on developing and agreeing to reasonable 


procedures regarding access, safety, and work rules and procedures in areas to which Owner is 


providing access to Contractor for performance of the Work, and subsequently comply with those 


procedures; 


(w) comply with the SWPPP Plan; 


(x) achieve Project Mechanical Completion, Project Commissioning 


Completion, Project Substantial Completion and Final Completion;  


(y) provide a location on the Project Site for a construction trailer, and all 


necessary power, water, and sewage to support such trailer, to accommodate Owner’s Site 


Operation Team during the performance of the Work; and 


(z) diligently, duly and properly perform and complete the Work and all its 


other obligations set forth in this Agreement.   


Section 2.2 Business Practices.  Contractor shall not make any payment or give 


anything of value to any government official (including any officer or employee of any 


Governmental Authority) to influence his, her or its decision or to gain any other advantage for 


Owner or Contractor in connection with the Work to be performed hereunder. 


Section 2.3 Deliverables.  Contractor shall provide the following deliverables to Owner: 


(a) Drawing List.  On the Notice to Proceed Date, Contractor shall provide to 


Owner a schedule setting forth the anticipated date for issuing each of the design documents, 


drawings and specifications setting forth in detail the requirements for the construction of the 


Project listed on the Drawing List (the “Design Documents”).  Within fifteen (15) Business Days 


after the receipt of any drawing submitted to it for review under this Agreement, Owner shall notify 


Contractor of any comments or queries that it may have thereon.  If Owner does not so notify 


Contractor of any comments or queries within such fifteen (15) Business Day period, Owner shall 


be deemed to not have any comments or queries on the Design Documents submitted to it.  If 


Owner provides comments to Contractor within such fifteen (15) Business Day period in respect 


of the Design Documents submitted to it, Contractor shall revise such Design Documents as, if 


and to the extent, it deems necessary in its reasonable discretion.  Within five (5) Business Days 


after receipt of Owner’s comments, Contractor shall resubmit the revised Design Documents (if 


any) to Owner or notify Owner that Contractor has determined that no revisions are necessary for 


the Design Documents previously submitted for review to comply with the requirements of this 


Agreement.  Review and/or comment by Owner (or the failure to review and comment) of any 
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Design Documents shall not relieve Contractor of any of its responsibilities hereunder.  All Design 


Documents requiring certification or seal under any Applicable Law or Codes and Standards shall 


be certified or sealed by professional engineers licensed and properly qualified to perform such 


engineering services in the State of [Oklahoma/Arkansas], together with all other appropriate 


jurisdictions. 


(b) Turnover Package, Operating & Maintenance Manuals and Spare Parts.   


(i) Turnover Package.  Not later than [thirty (30) days prior to Project 


Substantial Completion]3, Contractor shall provide to Owner one hard (1) copy of the Turnover 


Package for the Project.  The Turnover Package shall be updated and two (2) USB drives or DVDs 


each containing a copy of the Turnover Package shall be provided not later than five (5) days prior 


to Final Completion for those items completed after thirty (30) days prior to Project Substantial 


Completion and before Final Completion (including reclamation activities).   


(ii) Operating & Maintenance Manuals.  Not later than (i) [thirty (30) 


days prior to the anticipated date of Project Substantial Completion,] Contractor shall deliver to 


Owner three (3) copies (one (1) hard copy and two (2) USB drives each containing a copy of draft 


Operating & Maintenance Manuals applicable to the Project, and (ii) [fifteen (15) days prior to the 


anticipated date of Project Substantial Completion], Contractor shall deliver to Owner three (3) 


copies (one (1) hard copy and two (2) USB drives each containing a copy of final “as built” 


Operating & Maintenance Manuals for the Project. 


(iii) Spare Parts.  Prior to entering into any Subcontract for Equipment 


and Materials (a) that require spare parts or (b) for which Contractor or the original equipment 


manufacturer or Supplier recommends spare parts, Contractor shall consult with Owner 


concerning the selection of such spare parts.  Contractor may submit recommendations for spare 


parts from time to time on an item-by-item basis.  Not later than ninety (90) days prior to the 


estimated date of Project Substantial Completion, Contractor shall submit Contractor’s 


recommendation for the initial complete inventory of spare parts for the Project in final form to 


Owner (the “Spare Parts List”) and Owner shall review and provide any comments on the Spare 


Parts List within no more than fifteen (15) Business Days following receipt thereof.  The initial 


Spare Parts List shall be broken into two categories: (x) the spare parts to be provided by 


Contractor for installation, commissioning, start-up and testing activities, and (y) the Operational 


Spare Parts that would be expected to be required in the first two (2) years of commercial operation 


of the Project.  Contractor shall purchase and replace, at Contractor’s own cost and expense, spare 


parts that are consumed during installation, commissioning, performance tests or other start-up 


activities. For a period of ten (10) years from the Substantial Completion Date, Contractor shall 


make all manufacturer or Supplier spare parts available for purchase by Owner. 


(c) As-Built Drawings.  As a condition of Project Substantial Completion, 


Contractor shall deliver to Owner two (2) sets of preliminary As-Built Drawings and two USB 


drives containing copies of all such drawings in AutoCAD or a format reasonably acceptable to 


Owner; and as a condition of Final Completion, Contractor shall deliver to Owner two (2) sets of 


final As-Built Drawings and two USB drives containing copies of all such drawings in AutoCAD 


 
3 Note to Draft:  Timing in this section to conform to Scope of Work. 
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or a format reasonably acceptable to Owner and the other documents and information required by 


the Interconnection Agreement in accordance with the requirements thereof. 


(d) Quality Assurance Plan.  Contractor shall perform the Work in compliance 


with the quality assurance and quality control plan for the Work set forth in Exhibit M, which shall 


include inspections, management and control of the construction services and management and 


control of Subcontractors and Suppliers and their subcontracts (“Quality Assurance Plan”).  The 


Quality Assurance Plan shall also meet the requirements of all Applicable Law and Codes and 


Standards and conform to the requirements of Exhibit I.  Contractor shall also require all 


Subcontractors and Suppliers to establish, implement and maintain appropriate quality control 


standards and perform all Work in accordance with the Quality Assurance Plan.   


(e) Key Date Schedule; Project Schedule.   


(i) Key Date Schedule.  Attached hereto as Exhibit P-1 is the Key Date 


Schedule which lists the Project Completion Milestones and the dates by which each Project 


Completion Milestone and other items listed therein must be completed by Contractor.  Contractor 


shall continually monitor factors and events that are delaying or could delay completion of the 


items set forth on the Key Date Schedule.  If Contractor becomes aware of any such delays or 


potential delays in the achievement of any Project Completion Milestone or other item set forth in 


the Key Date Schedule, Contractor shall take remedial actions reasonably within its control to 


eliminate or minimize schedule delays as soon as possible.   


(ii) Project Schedule.  Contractor shall perform the Work in accordance 


with the Project Schedule attached hereto as Exhibit P-2.  The Project Schedule shall become the 


baseline schedule against which the monthly schedule updates are made and compared against.  At 


a minimum, the updates shall be on a monthly basis based on actual progress to date, with more 


frequent updates per Owner’s reasonable request under circumstances where more frequently 


updated Project Schedule information is necessary to facilitate Project planning.  Contractor shall 


regularly (and no less frequently than once per week with respect to the Work performed by any 


Primary Subcontractor and Supplier) obtain from Subcontractors and Suppliers information and 


data about the planning for and progress of the Work and the delivery of Equipment and Materials, 


shall coordinate and integrate such information and data into any updates to the Project Schedule, 


and shall monitor the progress of the Work and the delivery of Equipment and Materials.  


Contractor shall act as the expeditor of its own forces and those forces of Subcontractors and 


Suppliers to prevent potential and actual delays, interruptions, hindrances or disruptions.  As part 


of the Monthly Progress Report, Contractor shall provide a comparison schedule to the Project 


Schedule on a monthly basis to reflect the current status of the Work and shall provide Owner with 


a detailed summary of any deviations from the Project Schedule and the reasons for such deviation. 


Section 2.4 Cooperation with Owner and Others. 


(a) Cooperation with Interconnection Utility.  At Contractor’s sole cost and 


expense, Contractor shall (i) obtain all interconnection approvals and agreements necessary for the 


operation of the Project in accordance with Good Utility Practices and Applicable Law, (ii) 


otherwise perform all other obligations under the Interconnection Agreement specified in the 


Scope of Work, in each case on or before the date required in the Interconnection Agreement (as 
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such date may be extended pursuant to the Interconnection Agreement) and (iii) pay all Contractor 


Interconnection Costs (or reimburse Owner for any Contractor Interconnection Costs paid by 


Owner).  Without limiting the foregoing, Contractor shall cooperate as reasonably needed or 


requested by Owner with the Interconnection Utility to coordinate the completion of the testing of 


the Interconnection Utility Interconnection Facilities by the Interconnection Utility at the 


Interconnection Point.  


(b) Interface with Governmental Authorities.  Contractor is authorized to 


directly communicate, interact, and interface with Governmental Authorities and other third parties 


as necessary to fulfill its obligations hereunder in respect of Permits.  Owner shall reasonably 


cooperate with Contractor in connection with Contractor’s obligations with respect to Permits.  


Each Party will provide the other Party with copies of any material correspondence with any 


Governmental Authorities and any third parties (other than correspondence by or among any of 


such Party’s Affiliates or any of such Party’s or such Party’s Affiliates’ respective legal counsel, 


advisors or consultants) relating to any Permits or Applicable Law.  Notwithstanding anything to 


the contrary, without the prior written consent of Owner, in no event shall any action of Contractor 


pursuant to this Section 2.4(b) obligate Owner to take any action or permit Contractor to take any 


action that could have a material adverse effect on Owner, Owner’s Affiliates, any Permit, on any 


construction or other activity on the Project Site, the Interconnection Agreement or with respect to 


anything else otherwise materially and adversely affecting the Project; provided that, no such 


action taken by Contractor shall relieve Contractor of its duties, responsibilities, obligations or 


liabilities hereunder. 


(c) Landowners Cooperation.  Contractor shall observe and comply with all 


applicable provisions of the Land Agreements respecting entry upon and activities on the property 


that is subject to the Land Agreements; including any remediation of the landowners’ property 


required under the Land Agreements arising out of or in connection with the Work provided, 


however, that in no event shall Contractor be responsible for any (i) rental or similar payments that 


may be payable to the Landowners under the Land Agreements after the Project Substantial 


Completion Date, or (ii) restoration, reclamation or mitigation land responsibilities under the Land 


Agreements that relate to periods after Final Completion (except to the extent arising out of 


Contractor remediation activities in connection with the Contractor Warranties), and Contractor 


shall keep Owner reasonably informed of Contractor’s direct dealings or communications with 


Landowners.  Contractor shall pay (on behalf of and for the account of Owner) as and when due 


(i) the costs incurred under the Land Agreements payable during the period commencing on the 


Effective Date through the Project Substantial Completion Date including all rental, option 


payments, easement fees or similar payments payable to the Landowners under the Land 


Agreements and (ii) costs incurred under the Real Property Agreements (as defined in the Purchase 


Agreement) for the purchase of (or the option to purchase) any interest in real property in respect 


of the Project Site.  Contractor shall act as Owner’s agent in connection with the exercise of any 


options on behalf of Owner under and in accordance with the terms of the Real Property 


Agreements and upon Contractor’s request Owner shall provide reasonable assistance to 


Contractor and shall cause Owner to execute all documents reasonably requested by Contractor in 


furtherance of such Contractor obligations. 


Section 2.5 Subcontractors and Suppliers. 
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(a) Use of Subcontractors and Suppliers.  Subject to compliance by Contractor 


with Section 2.5(b), Contractor shall have the right to have any portion of the Work performed or 


Equipment and Materials supplied by qualified Subcontractors and Suppliers.  All Subcontracts 


shall require the work, supply or other obligations specified therein to be performed in accordance 


with, and so as not to cause any breach of, this Agreement. 


(b) Primary Subcontractors and Suppliers. 


(i) Set forth in Exhibit E (which may be amended from time to time as 


mutually agreed by Owner and Contractor) is a schedule of the Primary Subcontractors and 


Suppliers who Contractor shall be entitled to engage in furtherance of Contractor’s obligations 


under this Agreement subject to compliance with this Section 2.5(b)(i); provided, however, that 


any such contracting shall not relieve Contractor of any of its obligations, duties or responsibilities 


hereunder.  Prior to procurement by Contractor of the Power Generating Units or any other Primary 


Equipment and Materials from any Supplier set forth in Exhibit E, Contractor shall provide to 


Owner manufacturer data sheets for the applicable Primary Equipment and Materials from such 


Supplier. 


(ii) Contractor shall notify Owner in writing of any additional Suppliers 


or Subcontractors with whom Contractor anticipates engaging that, if engaged, would be deemed 


a Primary Subcontractor and Supplier.  Owner shall have the right to review and approve such 


engagement, such approval not to be unreasonably withheld or delayed.  Owner shall notify 


Contractor within fifteen (15) Business Days of receipt of Contractor’s notice of any proposed 


additional suppliers or subcontractors of Owner’s approval or objection to such engagement.  If 


Owner fails to notify Contractor in writing of its approval or disapproval of any such proposed 


engagement within fifteen (15) Business Days after Owner’s receipt of such notice from 


Contractor, then Owner shall be deemed to have approved such engagement.  Following such 


Owner’s approval or deemed approval, Exhibit E shall be deemed to be amended to reflect such 


additional approved Primary Subcontractor and Supplier.  Contractor shall update and amend 


Exhibit E by notice to Owner from time to time as necessary to reflect approved additions or 


changes thereto. 


(iii) Contractor shall be solely responsible for the performance of the 


Work and for paying each Subcontractor and Supplier amounts due to such Subcontractor and 


Supplier and nothing contained herein shall obligate Owner to pay any Subcontractor or Supplier 


for any of the Work performed by such Subcontractor or Supplier.  No Subcontractor or Supplier 


is intended to be, nor shall any such Subcontractor or Supplier be deemed to be, a third party 


beneficiary of this Agreement. 


(c) Subcontract Terms.  All Work performed directly for Contractor by a 


Subcontractor or Supplier shall be pursuant to a Subcontract between them, which Subcontract 


shall not violate Okla. Stat. tit.15, §15-821 (2015) or Ark. Code Ann. §4-56-104 (2019).  


Contractor shall ensure that all such Subcontracts contain appropriate flow down provisions 


including, but not limited to: 


(i) full assignability of warranties, to Owner and/or Owner’s designees 


without Subcontractor’s or Supplier’s consent; and 
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(ii) full assignability of Subcontracts to Owner and/or Owner’s 


designees without Subcontractor’s or Supplier’s consent if such assignee has the capacity to 


perform its obligations under the Subcontract. 


(d) No Approval; Contractor Responsible for Work.  Neither the use by 


Contractor of any Subcontractor or Supplier nor the review or failure to object by Owner of any 


Primary Subcontractor and Supplier or Primary Subcontract under this Section 2.5 or Exhibit E 


shall (a) constitute any approval of the Work undertaken by any such Person, (b) relieve Contractor 


of its duties, responsibilities, obligations or liabilities hereunder, (c) relieve Contractor of its 


responsibility for the performance of any work rendered by any such Subcontractor or Supplier or 


(d) create any relationship between Owner, on the one hand, and any Subcontractor or Supplier, 


on the other hand, or cause Owner to have any responsibility for the actions or payment of such 


Person.  As between Owner and Contractor, Contractor shall be solely responsible for the acts, 


omissions or defaults of its Subcontractors and Suppliers and any other Persons for which 


Contractor or any such Subcontractor or Supplier is responsible (with the acts, omissions and 


defaults of the Subcontractors and Suppliers being attributable to it).  In no event shall any act or 


omission by any Subcontractor or Supplier constitute a Force Majeure Event except to the extent 


caused by an event or circumstance that itself constituted a Force Majeure Event. 


(e) Information; Access.  Contractor shall furnish Owner with (a) reports 


received from the Subcontractors and Suppliers or Contractor relating to recall notices, defect 


notices or other similar product communications and (b) such information with respect to the 


Primary Subcontractors and Suppliers that is reasonably related to the Work as Owner may 


reasonably request. 


Section 2.6 Project Site Program to Prevent Theft and Vandalism.  Commencing on the 


Notice to Proceed Date until the Project Substantial Completion Date, Contractor shall provide all 


necessary and reasonably appropriate security safeguards at the Project Site (including access 


roads, the Project and areas designated for laydown and parking) for the protection of the Work, 


including, seven (7) days per week, Project Site security personnel.  Contractor shall prepare and 


maintain accurate reports of incidents of loss, theft, or vandalism and shall furnish these reports to 


Owner in a timely manner.  Without limiting the foregoing, Contractor shall provide and 


implement a “Project Site Program to Prevent Theft and Vandalism” that includes commercially 


reasonable measures Contractor shall take to protect property on the Project Site (or stored off-


site) against damage, theft, injury, nuisance or interference during the course of the Work.  Within 


five (5) days after the Notice to Proceed Date, Contractor shall provide for Owner’s review its plan 


for the Project Site Program to Prevent Theft and Vandalism.  Within five (5) Business Days of 


the receipt of the proposed Project Site Program to Prevent Theft and Vandalism submitted to it 


for review under this Agreement, Owner shall notify Contractor of any comments or queries that 


it may have thereon and thereafter Contractor shall incorporate Owner’s reasonable comments as, 


if and to the extent, it deems necessary in its reasonable discretion for the Project Site Program to 


Prevent Theft and Vandalism to comply with the requirements of this Agreement.  Within five (5) 


Business Days of receipt of Owner’s comments, Contractor shall resubmit the revised Project Site 


Program to Prevent Theft and Vandalism (if any) to Owner or notify Owner that Contractor has 


determined that no revisions are necessary for the Project Site Program to Prevent Theft and 


Vandalism to comply with the requirements of this Agreement.  Review and/or comment by Owner 
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of the Project Site Program to Prevent Theft and Vandalism shall not relieve Contractor of any of 


its responsibilities hereunder. 


Section 2.7 Contractor’s Key Personnel; Personnel.   


(a) Key Personnel.  At least sixty (60) days prior to the anticipated 


commencement of Work at the Project Site, Contractor shall nominate qualified individuals to act 


as Key Personnel, including, but not limited to, a Project Manager and a Construction Manager, in 


connection with the performance of the Work in the positions set forth on Exhibit S.  The Key 


Personnel shall have sufficient experience and expertise to perform such Person’s role under this 


Agreement.  Contractor shall notify Owner of each such nomination, and shall promptly provide 


Owner with a statement of such nominee’s qualifications for such position and an opportunity to 


meet with each such nominee, following which, Contractor may designate each such nominee to 


the position for which such Person has been nominated, subject to Owner’s reasonable approval.  


Upon at least ten (10) Business Days’ notice to Owner, Contractor may nominate a new qualified 


individual to act in any of the Key Personnel positions from time to time by a notice delivered to 


Owner subject to following the procedures set forth in this Section 2.7.   


(b) Project Manager; Construction Manager.  The Project Manager shall have 


full responsibility for the prosecution of the Work and shall act as a single point of contact in all 


matters on behalf of Contractor, provided, however, that the Project Manager shall not have the 


authority to amend this Agreement.  Contractor’s Project Manager shall be solely dedicated to the 


performance of the Work.  Owner shall have the right to approve any replacement Project Manager 


proposed by Contractor and to require Contractor to replace the Project Manager upon written 


notice. The Construction Manager shall be Contractor’s representative at the Project Site and shall 


have authority to act on behalf of and to bind Contractor with respect to day-to-day decisions in 


the ordinary course of business.   


(c) Background Checks.  Notwithstanding any other provision of this 


Agreement, all Subcontractors and Key Personnel (which shall include key personnel of 


Subcontractors) shall be subject to Owner’s initial and continuing approval.  Contractor, as part of 


its process for qualifying Key Personnel and prior to seeking Owner’s approval thereof, shall 


conduct or cause to be conducted background checks on all Key Personnel and will follow the 


guidance of the Equal Employment Opportunity Commission in assessing whether such Key 


Personnel are suitable for performing the Work prior to assigning such Key Personnel to the 


Project.  If, under Applicable Law, background checks are or become required for other personnel 


of Contractor or of Subcontractors, Contractor will conduct or cause to be conducted such 


background checks and will follow the same procedure described above in reviewing and assessing 


such background checks. Contractor shall retain all background checks performed pursuant to this 


Section 2.7(b) in accordance with Contractor’s normal and customary document retention policies 


and shall provide copies of any such background checks to Owner upon Owner’s reasonable 


request for audit purposes.  If the results of any background check reveal facts or circumstances 


that Owner reasonably concludes affect adversely the fitness of any employee for duty at the Site 


or otherwise in performing the Work, Contractor shall promptly replace or cause to be replaced 


such employee pursuant to the process set forth in Section 2.7(a).   







 30 
[CT/RICE] EPC 


(d) Employee Fitness.  Personnel of Contractor and any Subcontractor on the 


Project Site shall report to the Project Site in a manner fit to execute their job responsibilities and 


not be under the influence of or in possession of any alcoholic beverage or of any controlled 


substance (except a controlled substance as prescribed by a physician for the treatment of the 


employee possessing same, so long as safety or the performance of the Work is not affected 


thereby).  All Subcontractors and Contractor’s employees shall be advised of these requirements 


prior to entry onto the Project Site.  Contractor shall immediately remove from the Project Site any 


individual under the control of Contractor or its Subcontractors found to be in violation of the 


requirements of this Section 2.7(c) as determined by Contractor or Owner.  Contractor shall impose 


the requirements of this Section 2.7(c) on all Subcontractors performing work at the Project Site. 


(i) Fitness for Duty.  Contractor is required to have a screening program 


for drugs, intoxicating substances and alcohol for all employees, agents and Subcontractors 


assigned to perform any Work at the Project Site that complies with this Agreement and the Project 


Safety Manual.  The program must provide screening for pre-access testing, “for cause” testing 


and random testing.  Contractor shall certify that its employees and agents, as well as those of all 


Subcontractors, have passed the appropriate screening test in accordance with their programs.  


Personnel covered by this program shall be denied access to, or may be required to leave the Project 


Site if there are reasonable grounds to believe that the individual is: 


(A) under the influence of, using, possessing, buying, selling or 


otherwise exchanging (whether or not for profit) controlled or intoxicating 


substances or drug paraphernalia; or 


(B) under the influence of, consuming, possessing, buying, 


selling or otherwise exchanging (whether or not for profit) alcoholic beverages. 


(ii) Standards.  Contractor shall hold its employees and agents, as well 


as those of all Subcontractors, to a standard at least as stringent as that to which Owner’s employees 


are held pursuant to Owner’s policy on illegal drugs, alcohol or intoxicating substances as may be 


in effect from time to time. Copies of Owner’s current policy on illegal drugs, alcohol or 


intoxicating substances has been delivered to Contractor prior to the issuance of the Notice to 


Proceed. 


(iii) Removal. Upon Owner’s reasonable request, Contractor shall 


remove from the Project Site any person for whom Contractor is responsible who is incompetent, 


insubordinate, careless, disorderly, in violation of the above restriction on illegal drugs, alcohol or 


intoxicating substances, or under the influence of illegal drugs, alcohol or intoxicating substances, 


and such person shall not again be employed in the performance of the Work without the written 


consent of Owner. 


Section 2.8 Taxes. 


(a) Taxes included in the Contract Price.  The Contract Price includes any and 


all Taxes imposed under Applicable Law on Contractor (other than sales Taxes imposed by any 


Governmental Authority in respect of the Work), the Subcontractors and Suppliers, the Work, the 


construction or sale of Equipment and Materials to Owner or installation of the Project.   
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(b) Sales and Use Taxes.   


(i) Contractor will obtain a valid [Oklahoma/Arkansas] sales tax permit 


by no later than ninety (90) days after the Effective Date.  Any sales or use tax liability, including 


related penalties and interest assessed to either Party, resulting from Contractor’s failure to comply 


with the sale for resale exemption described in this Section 2.8(b) shall be the sole responsibility 


of Contractor.  Owner currently qualifies for and has obtained a valid general 


[Oklahoma/Arkansas] manufacturer’s exemption applicable to the Project. 


(ii) If Owner obtains a qualified manufacturer’s exemption described in 


[Title 68, Sections 1359(7) and 1404.1 of the Oklahoma Statutes] for items of tangible personal 


property that do not qualify for the general manufacturer’s exemption described in paragraph (i) 


above, Contractor shall invoice Owner for and Owner shall pay Contractor all sales and use tax 


payable with respect to such purchases and Contractor shall timely provide Owner with all 


documentation reasonably necessary to enable Owner to obtain a refund of such tax to the extent 


permitted by such exemption.  Without limiting the generality of the foregoing, Contractor shall 


timely provide Owner with the affidavits described in [Oklahoma Administrative Code Section 


710:65-13-153(e)(1)(B)(ii) and Title 68, Section 1404.1(F) of the Oklahoma Statutes] for all such 


purchases, together with any additional documentation required by the [Oklahoma Tax 


Commission.]  Owner shall not pay to Contractor any sales and use taxes payable with respect to 


materials, apparatus, or tools owned or leased by Contractor or any Subcontractor that are used to 


complete the Work but are not contemplated under this Contract to become part of the Facility. 


(c) Payment of Taxes.  Contractor shall timely pay all Taxes due in connection 


with Work under this Agreement and shall make any and all payroll deductions required by 


Applicable Law.  In the event Owner is required under Applicable Law to pay any Taxes that are 


the responsibility of Contractor hereunder, Owner shall timely pay such amounts and Contractor 


shall promptly reimburse Owner for the same following receipt by Contractor of an invoice for 


such amounts by Owner in accordance with Article 3.  In the event Owner is required under 


Applicable Law to withhold or impose any Taxes that are the responsibility of Contractor 


hereunder from or on behalf of Owner on any payment under Article 3, Contractor shall pay to 


Owner such Taxes and Owner shall timely remit such Taxes to the applicable Governmental 


Authority under Applicable Law. 


(d) Tax Administration and Payment.  Contractor shall, in accordance with 


Applicable Law, timely administer and timely pay all Taxes that are included in the Contract Price 


and timely furnish to the appropriate taxing authorities all required information and reports in 


connection with such Taxes and furnish copies of such information and reports (other than 


information specifically pertaining to Contractor’s income and profit) to Owner as reasonably 


requested by Owner. 


(e) Contractor and Owner to Cooperate.  Contractor and Owner shall 


reasonably cooperate with each other to minimize the Tax liability of both Parties to the extent 


legally permissible, including separately stating taxable charges on Contractor’s invoices and 


supplying resale and exemption or exclusion certificates for sales Tax exclusions for the Project, 


if applicable, and other information as reasonably requested in all cases by taxing authorities.  In 


addition, to the extent any exemptions, abatements, credits against or deferrals of any Taxes may 







 32 
[CT/RICE] EPC 


be available to Owner or Contractor under Applicable Law, the Parties shall reasonably cooperate 


in order to secure any such exemptions, abatements, credits against, or deferrals of, such Taxes. 


Section 2.9 Hazardous Materials. 


(a) Use by Contractor.  Contractor shall not manufacture, use, store or dispose 


at, or deliver to, the Project Site any Hazardous Materials except to the extent necessary to perform 


its obligations under this Agreement and any such manufacture, delivery, use, storage or disposal 


shall be in compliance with all Applicable Laws.  Contractor (i) shall develop and implement a 


process for reviewing and approving all Hazardous Materials brought onto the Project Site by 


Contractor or any of its Subcontractors or Suppliers or any Person under Contractor’s control, and 


(ii) shall develop and maintain a chemical inventory list (“CIL”) along with a safety data sheet for 


each product on the CIL.  Contractor shall provide safety data sheets, warning labels or other 


documentation covering all Hazardous Materials to be delivered to the Project Site prior to or at 


such time as Contractor causes any such substances to enter the Project Site. 


(b) Remediation by Contractor.  Contractor shall conduct and complete all 


investigations, studies, sampling, testing and remediation of the Project Site as required by 


Applicable Law and Permits in connection with any Release or the presence of Hazardous 


Materials at the Project Site or brought onto or generated at the Project Site by Contractor, its 


Affiliates or any Subcontractor or Supplier or to the extent any such Release is caused by the 


negligent acts or omissions of Contractor, its Affiliates or any Subcontractor or Supplier, unless 


such Release is caused by Owner after the Effective Date.  Contractor shall promptly comply with 


all lawful orders and directives of all Governmental Authorities regarding Applicable Law relating 


to the use, transportation, storage, handling or presence of Hazardous Materials, or any Release, 


by Contractor, any Subcontractor or Supplier or any Person acting on its or their behalf or under 


its or their control of any such Hazardous Materials brought onto or generated at the Project Site 


by Contractor or any Subcontractor or Supplier, except to the extent any such orders or directives 


are being contested in good faith by appropriate proceedings in connection with the Work. 


(c) Hazardous Materials Disposal System.  Contractor shall maintain an 


updated file of all material safety data sheets for all Hazardous Materials used in connection with 


performance of the Work at or near the Project Site or at any construction area related to the Project 


and shall deliver an update of such file to Owner no later than five (5) Business Days after the end 


of each month during the performance of the Work.  During the performance of the Work, 


Contractor shall maintain an accurate record and current inventory of all Hazardous Materials used 


in performance of the Work and material safety data sheet at or near the Project Site or at any 


construction area related to the Project, which record shall identify quantities, location of storage, 


use and final disposition of such Hazardous Materials.  Contractor shall implement and administer 


a Hazardous Materials handling program for all of its employees and all Subcontractors and 


Suppliers present at the Project Site which shall include development of guidelines and training 


with respect to the proper handling, use and disposal of Hazardous Materials and the development, 


implementation and enforcement of procedures for notification of Owner and appropriate 


Governmental Authorities about, and clean-up of, and Release of Hazardous Materials, which such 


program shall be provided to Owner for review not later than ten (10) days prior to the performance 


of any Work at the Project Site.  Contractor shall provide to Owner copies of all waste disposal 


manifests, if any, related to the disposal of any Hazardous Materials.  Contractor shall arrange and 
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contract with contractors (who are appropriately licensed and insured) for the transportation from 


the Project Site, disposal, record keeping and reporting, in accordance with Applicable Law and 


Permits, of Hazardous Materials generated by or produced in connection with Contractor’s 


performance of the Work.  Contractor shall comply with Owner’s reasonable requirements and 


procedures with respect to the disposal of such Hazardous Materials. 


(d) Discovery of Hazardous Materials.  If Contractor discovers, encounters or 


is notified of any Release, or any other hazardous conditions, at the Project Site, or has reason to 


believe a Release will occur: (i) Contractor shall promptly notify Owner thereof and stop work in 


and restrict access to the area containing such Hazardous Materials as required by Applicable Law 


or Permits; (ii) if Contractor or any Subcontractor or Supplier has brought such Hazardous 


Materials onto the Project Site or generated such Hazardous Materials, Contractor shall promptly 


remove such Hazardous Materials from the Project Site and remediate the Project Site in 


accordance with all Applicable Law and Permits (to the extent the Permits relate to the Work) in 


each case at Contractor’s sole cost and expense, except where such materials were Released by 


Owner after the Effective Date; and (iii) Contractor shall not be entitled to any extension of time 


or additional compensation hereunder for any delay or costs incurred by Contractor as a result of 


the existence of or Release of Hazardous Materials at the Project Site, except where such materials 


were Released by Owner or any employee, agent or invitee of Owner after the Effective Date in 


which case Contractor shall be entitled to a Change Order in accordance with the provisions of 


Article 5 that is necessitated by any delay or increased costs caused by such Release. 


Section 2.10 Security for Performance of the Work. 


(a) Contractor shall deliver to Owner a guaranty (“Contractor Parent 


Guaranty”) of Contractor’s obligations under this Agreement, in the form set forth in Exhibit Q, 


issued by [•] (“Contractor Parent Guarantor”) as of the Effective Date to be maintained in full force 


and effect in accordance with the terms thereof.  Contractor’s Parent Guarantor shall maintain an 


Acceptable Credit Rating throughout the term of this Agreement.  In furtherance of this Section 


2.10(a), Contractor shall deliver (or cause to be delivered) to Owner such quarterly or annual 


financial statements of the Contractor Parent Guarantor as Owner may reasonably request from 


time to time.  If at any time Contractor’s Parent Guarantor shall fail to maintain an Acceptable 


Credit Rating, Contractor shall, within three (3) Business Days thereafter, deliver to Owner and 


shall cause to be maintained at all times thereafter in connection with this Agreement for the benefit 


of Owner (a) a guaranty from a Person with an Acceptable Credit Rating (“Contractor’s Alternate 


Guarantor”) in form and substance acceptable to Owner in its sole discretion, or (b) cash, an 


Acceptable Letter of Credit, [performance bond] or other security in form, substance and amount 


acceptable to Owner in its sole discretion (“Other Credit Support”). 


(b) No Subcontract or purchase order shall bind or purport to bind Owner, but 


each Subcontract and purchase order with a Primary Subcontractor and Supplier shall contain 


provisions, which Contractor shall not waive, release, modify or impair, giving Contractor an 


unrestricted right to assign each such Primary Subcontract and all benefits, interest, rights and 


causes of action arising under it to Owner.  Contractor shall secure in each Primary Subcontract 


provisions whereby Owner may subsequently assign the Primary Subcontract as it requires.  


Owner shall not be liable for Contractor’s obligations under any Subcontract or purchase order 


unless and until (and then only to the extent that) Owner has assumed performance of such 
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obligations following (and as a consequence of) Owner’s exercise of Owner’s rights and remedies 


hereunder.  In addition, except as otherwise expressly agreed by Owner in writing, Contractor shall 


include in all Subcontracts and purchase orders with Primary Subcontractors and Suppliers the 


following provision (suitably modified to conform to the terminology used in the applicable 


Subcontract or purchase order): 


Owner is a third party beneficiary of this Subcontract and may, at its 


election, require (following a “Contractor Event of Default” as defined in 


the contract between Owner and Contractor, whether or not such contract is 


terminated) that Subcontractor perform all of the then unperformed duties 


and obligations of Subcontractor under this Subcontract for the benefit of 


the electing party (rather than Contractor); provided that the party making 


such election agrees to assume the obligations of Contractor under this 


Subcontract for all work done by Subcontractor from and after the date 


Subcontractor is required to perform as provided above. 


Section 2.11 Standards of Performance; Safety. 


(a) Contractor shall perform and prosecute all Work in accordance with the 


terms and conditions of this Agreement, including all requirements of the Scope of Work, all 


Applicable Laws and Permits relating to performance of the Work, using methods and equipment 


that are accepted as Good Utility Practices and Prudent Industry Practices.  Contractor shall cause 


its employees to design and engineer the Work using registered professional engineers and 


architects licensed as required by Applicable Laws to practice their respective disciplines in the 


State of [Oklahoma/Arkansas].  Contractor warrants to Owner that: (i) the Work has been and/or 


shall be designed and specified with the skill and care to be expected of appropriately qualified 


and experienced professional designers with experience in the design of works of a similar type, 


nature and complexity to the Work and the Project; and (ii) the Work and the Project have been 


and/or shall be designed and specified in accordance with the standards referred to in the Scope of 


Work, the Permits and Codes and Standards.  Contractor shall perform all required road, bridge, 


electrical transmission line or underground pipeline modifications to allow all Equipment and 


Materials to be provided hereunder and Construction Aids to be transported to the Project Site; 


obtain and pay for all necessary Permits (other than Owner Permits) and bonds or other form of 


surety necessary to support transportation needs or requirements; and provide and perform all 


necessary work to move such Equipment and Materials and Construction Aids across underground 


utilities located on the Project Site or property adjacent to or en-route to the Project Site and protect 


such utilities from damage as a result of any construction activities. 


(b) Contractor shall install, connect, maintain and provide, or cause to be 


provided, all temporary construction utilities, facilities and services including communication 


system, waste water lines and sewer lines, solid waste disposal, electric power and water  


(including potable water) necessary for performance of the Work and provide, within the Project 


Site, temporary roads, office furniture, telephone facilities, secretarial services, drinking water and 


sanitary facilities to be used by Contractor and/or the Subcontractors and Suppliers in the 


performance of the Work, and pay when due the costs and charges of such construction utilities 


and other consumables and supply services used by Contractor, Subcontractors and Suppliers and 
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arrange with local authorities and utility companies having jurisdiction over the Project Site for 


the provision of utilities. 


(c) At all times while any of Contractor’s employees, agents or Subcontractors 


or Suppliers are on the Project Site, Contractor shall be solely responsible for providing them with 


a safe place of employment, and Contractor shall inspect the places where its employees, agents, 


Subcontractors and Suppliers are or may be present on the Project Site and shall promptly take 


action to correct conditions which cause or may be reasonably expected to cause the Project Site 


to be or become an unsafe place of employment for them. Contractor shall provide to its 


employees, at its own expense, safety equipment required to protect against injuries during the 


performance of the Work and shall ensure that its agents, employees, Subcontractors and Suppliers 


are knowledgeable of and utilize safe practices in the performance of the Work.  In addition, 


Contractor shall provide commercially reasonable safety and emergency apparatus, first aid 


personnel, equipment for the protection of personnel, the environment and the Work in compliance 


with Applicable Law and Permits.  Contractor shall deliver to Owner for review, not later than 


fifteen (15) days prior to mobilization at the Project Site, a draft Project and Work specific health, 


safety, security and environmental plan consistent with Exhibit I that will be applicable to all 


individuals performing Work on the Project Site on behalf of Contractor or any of its 


Subcontractors or Suppliers including incipient stage firefighting, emergency response and 


evacuation, and fire protection systems training.  Owner shall have ten (10) days to review and 


provide reasonable comments to such health and safety plan and Contractor shall, in its reasonable 


discretion, incorporate any reasonable comments received from Owner into the plan (as so revised, 


the “Project Safety Manual”).  During the performance of the Work, Contractor shall be 


responsible for the oversight of all Persons at the Project Site, to provide safety training, and for 


the performance of the Work in accordance with the Project Safety Manual and Applicable Law.  


In addition, Contractor shall comply with the Project Safety Manual in respect of its access to the 


Project Site. 


(d) Contractor shall coordinate with its insurance providers and ensure Exhibit 


K conforms to the requirements of Contractor’s insurance providers.  Contractor shall designate 


in Exhibit I a safety representative with the necessary qualifications and experience to supervise 


the implementation and monitoring of all safety precautions and programs related to the Work.  


The safety representative shall be a full time on-site individual, shall make routine inspections of 


the Project Site, shall conduct scheduled safety audits and shall hold safety meetings with 


Contractor’s personnel, Subcontractors and Suppliers and others, as Contractor reasonably deems 


appropriate.  The safety representative shall report in writing all safety audit findings and 


resolutions to Owner.  


(e) Following completion of safety training provided by Contractor to each 


such Person, Owner shall comply with the applicable portions of the Project Safety Manual at all 


times when on the Project Site and shall cause each of Owner’s employees, agents and 


representatives to comply with the applicable portions of Project Safety Manual when on the 


Project Site.  In addition, Owner shall have the right, but not the obligation, to notify Contractor 


of information about any un-safe condition that Owner reasonably believes may constitute an (a) 


un-safe condition on the Project Site that poses an unreasonable risk of injury or damage to persons 


or property, (b) a violation of Applicable Law governing occupational health and safety, or (c) 


may result in a release of Hazardous Materials in violation of Applicable Law, and Contractor 
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shall act promptly to take reasonable action to correct such un-safe condition or practice, and shall 


promptly notify Owner of action reasonably taken by Contractor to prevent such un-safe condition 


or practice from occurring again.  Notwithstanding Owner’s right to notify Contractor pursuant to 


this Section 2.11(e), Contractor shall be solely responsible for implementing and following the 


Project Safety Manual and performing the Work in accordance with the Project Safety Manual. 


Section 2.12 Commissioning of the Work.  Contractor shall provide, or cause to be 


provided, appropriate installation and commissioning representatives, and as necessary 


supervising personnel, all equipment, tools, construction and temporary material and all other labor 


necessary for all of the Work to complete commissioning and performance testing of the Work 


pursuant to the requirements of the Scope of Work and Exhibit U and provide all construction 


services and craft personnel as required for system adjustments during commissioning and 


performance testing; provided that Owner and Owner’s Site Operation Team shall be allowed to 


supervise and observe the commissioning of the Work. Contractor shall be responsible for 


performing all calibration, functional testing and start-up testing for the Work necessary to satisfy 


the Scope of Work and other requirements pursuant to this Agreement.  Contractor shall coordinate 


its calibration, functional testing and start-up testing for the Work with Owner, any independent 


engineer, and Interconnection Utility.  The Parties agree that all energy produced from the Project, 


including any test energy produced, will be owned by Owner upon generation thereof. 


Section 2.13 Clean-up; Non-Interference.  Contractor shall continuously remove from 


the Project Site waste materials and rubbish caused by the Work.  Contractor shall maintain the 


Project Site in a clean and professional manner.  Contractor shall dispose of such debris, waste 


material and rubbish in accordance with Good Utility Practices, Applicable Law and Permits.  


Prior to the Final Completion Date or as soon as practicable after the termination of this Agreement 


by Owner, all Contractor’s and Subcontractors’ and Suppliers’ personnel shall have left the Project 


Site, and all surplus materials, waste materials, rubbish and construction facilities other than those 


to which Owner hold title shall have been removed from the Project Site (other than Contractor’s 


personnel, materials and equipment required for the performance of such Person’s respective 


obligations under this Agreement) and the Project Site shall be restored to a condition consistent 


with that of a newly constructed similar power generation facility, except as required by Applicable 


Law, Permits or any other provision of this Agreement.  Without limiting the foregoing, promptly 


after Owner has accepted Project Substantial Completion, Contractor shall remove all of its tools, 


equipment, materials and other supplies and all waste material and rubbish from the Project Site, 


including all materials which are not Owner Approved Materials, as reasonably requested by 


Owner in order to allow for commercial operation of the Project. 


Section 2.14 Record Keeping; Books and Records; Tax Accounting. 


(a) Contractor shall maintain at the Project Site at least one (1) copy of all 


Documentation, change orders and other modifications in an orderly and catalogued fashion for 


reference by Owner during the performance by Contractor of the Work and marked to record all 


changes made during performance of the Work, including all field deviations from the construction 


drawings.  Contractor shall not incorporate any Equipment and Materials that (a) constitutes 


“prototype” equipment pursuant to the risk ratings standards customarily employed by the 


commercial insurance industry and (b) on account of being deemed “prototype” equipment, would 


not be insurable under the insurance policies to be obtained by Contractor pursuant to this 
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Agreement.  Contractor shall provide to Owner design and specifications of the Project and Project 


Interconnection Facilities as required to enable Owner to comply with the requirements of the 


Interconnection Utility. 


(b) At all times during the progress of the Work and for a period of three (3) 


years after Final Completion, or, if there is no Final Completion, for three (3) years after the 


termination of the Agreement (unless a longer period is required under this Agreement or by any 


Applicable Laws), Contractor shall maintain all books, accounting records and documents relating 


to the Work, any Change Orders and any termination payments (if applicable) and shall afford 


Owner, and its auditors or other authorized representatives access, upon reasonable advance notice, 


during normal business hours to any such books and records to the extent necessary to confirm the 


validity of an invoice. Such access rights shall include the right to make copies of such records at 


Owner’s expense. 


(c) Contractor shall keep such full and detailed books, records and accounts as 


may be necessary for proper financial management and tax compliance of Contractor.  In addition, 


within a reasonable period of time after a request therefor, Contractor shall provide Owner with 


any information regarding quantities, cost, and descriptions of the Work that Owner reasonably 


deems necessary in connection with the preparation of tax returns, property tax filings, other 


regulatory compliance filings, and as may be necessary to allocate costs and expenses to submit 


applications for Federal Benefits or State Benefits. 


Section 2.15 Meetings; Progress Reports; Corrective Action Plan. 


(a) Plan of the Day.  Until the Project Substantial Completion Date, the Project 


Manager or, in the absence of the Project Manager, an appointed designee shall plan and attend 


the “Plan of the Day” meetings to be conducted at the beginning of each working day at the Project 


Site (or towards the end of the preceding working day).  The Project Manager or designee shall 


provide a Plan of the Day Report at the beginning of each day that Work is scheduled to be 


performed. Subject to Section 2.16, Owner, Owner’s Engineer or any other representative of 


Owner shall be entitled to attend the daily meeting convened by Contractor on the Project Site to 


review progress with Subcontractors and Suppliers performing Work on the Project Site and, 


during such meeting, Owner or such representatives shall have a reasonable opportunity to ask 


questions of Contractor and such Subcontractors and Suppliers concerning progress of the Work. 


(b) Weekly and Monthly Progress Reports.  From and after the Notice to 


Proceed Date until the Project Substantial Completion Date, Contractor shall prepare a Weekly 


Progress Report, which shall be submitted to Owner no later than one (1) Business Day after the 


end of each work week.  From and after the Notice to Proceed Date until the Project Substantial 


Completion Date, Contractor shall prepare a Monthly Progress Report, which shall be submitted 


to Owner no later than five (5) Business Days after the close of each calendar month.  Contractor 


shall schedule and hold a weekly and monthly meeting with Owner to discuss the Weekly Progress 


Report and the Monthly Progress Report, including any delays or deviations to the Project 


Schedule and Contractor’s planned work for the next week and next month, as applicable. In 


addition, Contractor shall schedule and hold quarterly executive review meetings to be attended 


by senior management personnel of each Party to review and discuss the progress in completing 
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the Project and the Work.  The Project Manager or his designee shall attend such weekly, monthly 


and quarterly progress meetings, which may also be attended by invitees of Owner.  


(c) Corrective Action Plan.   


(i) If, at any time or from time to time, (i) Owner determines in its 


reasonable discretion based on the most recent Project Schedule that Contractor has failed to show 


adequate progress of the Work toward completion of any Project Completion Milestone by the 


date corresponding thereto in the Key Date Schedule, (ii) Contractor identifies in a Monthly 


Progress Report that it will fail to achieve any Project Completion Milestone or fails to complete 


(as applicable) any item on the Project Schedule by the date corresponding thereto in the Project 


Schedule or the Key Date Schedule, as applicable, or (iii) Contractor has failed to achieve any 


Project Completion Milestone by the date corresponding thereto in the Key Date Schedule, then, 


Contractor shall submit a Corrective Action Plan to Owner within fifteen (15) days of such 


identification or failure, respectively, which shall specify the corrective actions Contractor will 


take and the commencement date of such corrective action, for Owner’s approval, which shall not 


be unreasonably withheld or delayed.  The corrective actions described in the Corrective Action 


Plan that Contractor proposes to undertake with respect to the Work (i) shall be undertaken at 


Contractor’s sole cost and expense and (ii) will be designed and intended to cause the Project to 


recover the schedule for the Project, with a reasonable probability of success and without a material 


risk of damaging or diminishing the performance of any of the Work.  Upon the receipt of such 


Corrective Action Plan, Owner may within fifteen (15) Business Days submit reasonable 


comments to such Corrective Action Plan, in which case Contractor shall incorporate and adopt 


such reasonable revisions as part of the Corrective Action Plan and deliver the revised Corrective 


Action Plan to Owner within five (5) Business Days after receipt of such revisions and thereafter 


diligently prosecute the Work in accordance with the Corrective Action Plan.  If Owner does not 


provide any such reasonable comments within the time period specified above, Owner shall be 


deemed to have accepted such Corrective Action Plan. 


(ii) Any review or approval by Owner of such Corrective Action Plan 


shall not (a) be deemed in any way to have relieved Contractor of its obligations under this 


Agreement relating to the failure to timely achieve any applicable Project Completion Milestones, 


or (b) be a basis for an increase in the Contract Price.  If Contractor cannot cause prosecution of 


the Work to conform to the Project Schedule (as it may be adjusted pursuant to the Corrective 


Action Plan) within seven (7) days of implementation of the Corrective Action Plan, then Owner 


shall have the right to direct Contractor to accelerate the Work by means of overtime, additional 


crews, additional shifts, additional equipment and/or re-sequencing of the Work.  In the event of 


any acceleration pursuant to this Section 2.15(c), Contractor shall cause prosecution of the Work 


to conform to the Project Schedule (as it may be adjusted pursuant to the Corrective Action Plan) 


and shall start prosecution of the Work within three (3) days after Owner has agreed to such 


Corrective Action Plan.  Contractor shall (x) receive no reimbursement for costs arising out of, (y) 


not be entitled to a Change Order with respect to, and (z) be solely responsible for any additional 


costs or expenses incurred by Contractor as a result of, formulation and implementation of the 


Corrective Action Plan or acceleration of the Work described in this Section 2.15(c).  This Section 


2.15(c) shall not be construed to limit any of the rights and remedies Owner may have under any 


provision of this Agreement.  Nothing herein shall be construed to excuse, limit, alter or amend 
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Contractor’s obligations to cooperate with Owner and, where appropriate, to participate in any 


dispute resolution proceedings. 


(d) Project Execution Plan; Project Construction Plan.  In its performance of 


the Work, Contractor shall comply with the Project execution plan (the “Project Execution Plan”) 


attached hereto as Exhibit T-1 and the Project construction plan (the “Project Construction Plan”) 


attached hereto as Exhibit T-2.4  The Project Execution Plan will be specific to and cover all of the 


Work, outlining Contractor’s specific guidelines, plans, strategies and operations necessary to 


carry out its Scope of Work, including, but not limited to:  safety management plan, quality 


assurance and quality control management plan, materials control and storage management plan, 


project cost and schedule controls management plan, change management process and plan, risk 


management plan, project management strategy, engineering management strategy, 


subcontracting management strategy, purchasing management strategy, document management 


strategy and plan, communications plan, site personnel hiring and management plan, site security 


strategy, start-up strategy, earned value management plan, site management support plan, 


invoicing plan, along with a complete organizational chart with key project management resumes.  


The Project Construction Plan will focus on Contractor’s construction plan on the Project Site and 


will include the items from the Project Execution Plan that are specific to construction as well as 


all other items Owner requests in its reasonable discretion. 


Section 2.16 Inspection and Review. 


(a) Rights of Inspection and Review.  


(i) Owner and Owner’s Engineer shall have the right to reasonably 


observe and inspect any item of Equipment and Materials at the Project Site, including to witness 


functional tests of the Equipment and Materials and the Project, and the material, design, 


engineering, service, workmanship or any other portion of the Work at the Project Site.  


Notwithstanding the foregoing, any personnel of Owner (including Owner’s Engineer) that have 


completed Contractor’s safety training upon such personnel’s initial arrival to the Project Site 


(such training to be provided pursuant to Section 2.11 and in accordance with the Project Safety 


Manual) may observe and inspect the Work at the Project Site, including to witness functional 


tests of the Equipment and Materials and the Project, at any time subject to compliance with 


Exhibit I.  The Interconnection Utility (in its capacity as party to the Interconnection Agreement), 


shall have the right to observe and inspect any item of Equipment and Materials or the Work at the 


Project Site as and when required or permitted under the Interconnection Agreement, which shall 


be coordinated by Contractor in carrying out its obligations pursuant to Section 2.1(o).   


(ii) If requested by Owner and pursuant to the processes set forth in the 


Quality Assurance Plan, Contractor shall arrange for Owner and Owner’s Engineer to inspect the 


off-site facilities of each Primary Subcontractor and Supplier supplying any portion of the Project, 


including to partake in customary manufacturing facility tours, such inspections to be arranged at 


reasonable times and with reasonable advance notice, at Owner’s cost.  Contractor shall 


incorporate a forward-looking schedule into each Monthly Progress Report of the functional tests 


 
4 Note to Draft:  The Project Execution Plan and the Project Construction Plan should be devised as part of the Critical 


Development Work in the APA and their finalization shall be a CP to closing under the APA and executing the EPC 


Agreement and they will each be attached hereto as an exhibit. 
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to be performed on such Primary Equipment and Materials.  In addition, if Contractor schedules 


an inspection of the off-Project Site facilities of any other Supplier of Primary Equipment and 


Materials or the witnessing of functional testing of any Primary Equipment and Materials at the 


off-Project Site facilities of any such Supplier, Contractor shall so notify Owner and include such 


scheduling in the applicable Monthly Progress Report, and Owner and Owner’s Engineer may 


participate, at Owner’s sole cost and expense, in such inspection or the witnessing of such testing, 


as the case may be. 


(iii) Contractor shall at its sole cost and expense promptly correct or 


cause the correction of any part of the Work that is defective, deficient, or is otherwise not in 


accordance with this Agreement that is discovered prior to Project Substantial Completion.  


Contractor shall promptly correct such defective Work, whether or not fabricated, installed or 


completed.  If such defective Work is anticipated to cause a delay in the critical path progress of 


the Work, Owner may request Contractor to submit a Corrective Action Plan as provided above in 


Section 2.15(c). 


(b) Inspection and Test Plan.  


(i) Within ninety (90) days after the issuance of a Notice to Proceed 


Contractor shall submit to Owner for Owner’s written approval a detailed inspection and test plan 


(the “ITP”) for all Equipment and Materials and Work, describing inspection and test activities to 


be performed and the timing of such activities, as further described in Exhibit A. The ITP shall 


include, but is not limited to, all inspection, testing or quality assurance verification points for all 


Equipment and Materials.  Contractor shall provide Owner reasonable advance notice of the 


expected dates of such inspections, tests and related dates as identified in the ITP, which shall also 


be reflected in the relevant Project Schedule.  In addition, Contractor shall, as part of each Monthly 


Progress Report, provide Owner with at least [three (3) Business Days’] prior notice of all 


inspections or test activities scheduled pursuant to the ITP for the forthcoming month and shall 


update the ITP as part of each Monthly Progress Report; provided, that if such inspections or test 


activities scheduled pursuant to the ITP are to take place outside of the United States of America, 


Contractor shall provide Owner with at least ten (10) Business Days prior notice for any such 


locations. 


(ii) Owner and Owner’s Engineer shall have the right to be present at 


and participate in all inspections of the Work or the Project Site undertaken by the Contractor to 


the extent provided in the ITP.  


(iii) If the ITP includes, or if Contractor otherwise schedules, an 


inspection of the off-Project Site facilities of any other Supplier of Primary Equipment and 


Materials or the witnessing of functional testing of any Primary Equipment and Materials at the 


off-Project Site facilities of any such Supplier, Contractor shall so notify Owner and include such 


scheduling in the applicable Monthly Progress Report, and Owner and Owner’s Engineer may 


participate, at Owner’s sole cost and expense, in such inspection or the witnessing of such testing, 


as the case may be. 


Section 2.17 Artifacts.  In the event any relics or items with archaeological value 


(“Artifacts”) are discovered at the Project Site after the Effective Date by Contractor or any 
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Subcontractor or Supplier, Contractor shall suspend the performance of the Work in the area of 


the discovered Artifacts and immediately provide notice to Owner before proceeding with any 


further Work at the location of the discovery and shall (a) comply with any Applicable Law 


regarding such Artifacts and (b) safeguard such Artifacts until Owner (or its designee) instructs 


Contractor in respect of the disposition of such Artifacts; provided that such suspension of the 


Work shall be limited to an area necessary to protect the Artifacts, but shall not affect Contractor’s 


performance of Work outside of such area. If Contractor is delayed due to the discovery of any 


Artifacts and carrying out the procedures set forth in this Section 2.17, Contractor shall be entitled 


to a Change that is necessitated by the delay to the extent provided in Section 5.1(a)(vi). 


Section 2.18 Site Conditions. Contractor (a) has inspected the Project Site, 


including both surface and subsurface conditions, and has satisfied itself as to all Construction Site 


Conditions, and shall be responsible for all necessary works in relation to, or because of, such 


Construction Site Conditions both below and above ground (including the existence of Hazardous 


Materials, man-made conditions, archeological or paleontological artifacts or remains or religious 


sites, places and monuments) on the Project Site and (b) shall be solely responsible for performing 


any preliminary Work on the Project Site necessary for the commencement of construction to 


occur, including removal of all physical impediments to performing Work on the Project Site, 


above and below ground.  Contractor specifically acknowledges and accepts the Construction Site 


Conditions and agrees that no claims by Contractor for additional payment or extensions of time 


shall be permitted on the ground of any misunderstanding or misapprehension of the matters 


referred to in this Section 2.18 or on the ground of incorrect or insufficient information in respect 


of the Project Site, including with respect to any Construction Site Conditions.  Contractor 


acknowledges and agrees that none of Owner, any of Owner’s Affiliates or any of their agents or 


representatives have made, nor shall they make, any express or implied warranty to Contractor as 


to Construction Site Conditions. In addition, without limiting the foregoing obligations of 


Contractor in this Section 2.18, Contractor acknowledges that it is obligated to satisfy the 


geotechnical conditions necessary to perform the Work and complete the Project, including those 


geotechnical conditions set forth in the Geotechnical Reports set forth in Exhibit L. 


Section 2.19 Owner Personnel Training.  No later than sixty (60) days prior to the 


anticipated date of Project Substantial Completion, Contractor shall implement the training 


requirements set forth in Exhibit R.  As provided in more detail in Exhibit R, Contractor shall keep 


its training and start-up personnel at the Site for ninety (90) days following the Project Substantial 


Completion Date to provide training and trouble shooting. 


Section 2.20 Notification.  To the extent not prohibited by Applicable Law, Contractor 


shall provide Owner, within five (5) Business Days (or such other time period set forth below) 


following (i) its occurrence or (ii) receipt of the relevant documentation, with: 


(a) Oral notification of all events requiring the submission by Contractor of a 


report to any Governmental Authority pursuant to OSHA immediately and in no event more than 


three (3) hours after Contractor has actual knowledge of any such event followed by written notice 


within no more than twenty four (24) hours; 


(b) Oral notification of all citations by Governmental Authorities concerning 


accidents or safety violations at the Project Site within twenty four (24) hours after Contractor’s 
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receipt of any such citation and, within two (2) Business Days of such oral notice, copies of such 


citations and a follow up report containing a description of any steps Contractor is taking and 


proposes to take, if any, with respect to such accident or safety violations; 


(c) Immediate notification of any inspection of the Project Site by any 


Governmental Authority; 


(d) Notification and copies of all written communication to or from any 


Governmental Authority, relating to any breach or violation or alleged breach or violation of any 


Applicable Law, including any any Permit or any provision of the Interconnection Agreement after 


Contractor’s receipt or transmission of any such communication; 


(e) Notifications and copies of all material written communication to or from 


any insurance company related to an accident, incident or occurrence at the Project Site or in the 


performance of Work, except that all names and personal information of the personnel of 


Contractor or its Subcontractors or Suppliers shall be redacted from copies provided to Owner as 


required by Applicable Law or Contractor’s or such Subcontractor’s personnel policies (as 


applicable); 


(f) Notifications and copies of any actions, suits, proceedings, patent or license 


infringements, or investigations pending or threatened against it at law or in equity before any 


court or before any Governmental Authority (whether or not covered by insurance) that (i) 


individually or in the aggregate is reasonably likely to be determined adversely to Contractor and, 


if so determined, would result in a material adverse effect on Contractor’s ability to perform its 


obligations under this Agreement or (ii) relates to the Project, in each case, after Contractor has 


actual knowledge of any such action, suit, proceeding, patent or license infringement, or 


investigation; and 


(g) (i) oral notifications (A) immediately and no more than three (3) hours after 


Contractor has actual knowledge of any accident related to the Work that has a material and 


adverse impact on the environment or on human health (including any “close calls” or any accident 


resulting in the loss of life) followed by written notice within twenty four (24) hours thereafter, 


and (B) within one twenty four (24) hours after Contractor has actual knowledge of any recordable, 


lost-time injury related to the Work followed by written notice within two (2) Business Days and 


(ii) within five (5) Business Days thereafter, a written report describing any and all accidents or 


injuries on the Project Site (including those included in the foregoing clause (i)), the impact of 


such accident or injury, and an event summary including any root cause analysis and the remedial 


efforts required and (as and when taken) implemented with respect thereto. 


Section 2.21 ISNetworld.  Not later than the date on which the Notice to Proceed is 


issued, Contractor shall subscribe to ISNetworld (www.isnetworld.com) and achieve an ISN 


Certification Rating acceptable to Owner, and maintain its subscription and ISN Certification 


Rating until all of the Work is completed.  If Contractor shall any time prior to completion of all 


of the Work fail to maintain an ISN Certification Rating acceptable to Owner, Contractor shall, 


within ten (10) days after such failure, submit for approval by Owner a written plan (the 


“Remediation Plan”) describing the specific actions Contractor will take in order to reestablish its 


Owner-approved ISN Certification Rating.  Within fifteen (15) days after receipt of the 
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Remediation Plan, Owner shall deliver written approval or disapproval of the Remediation Plan to 


Contractor.  If Owner disapproves all or any portion of the Remediation Plan, Owner shall approve 


those portions of the Remediation Plan that are acceptable and provide comments to those portions 


of the Remediation Plan that have been disapproved.  Contractor shall then revise the Remediation 


Plan to address such comments as shall have been provided by Owner, as the case may be, and 


resubmit the revised Remediation Plan for Owner’s further comments within five (5) additional 


days.  Upon approval by Owner, Contractor shall promptly proceed to implement the Remediation 


Plan.  Contractor shall be responsible for all of Contractor’s and its Subcontractors’ costs and 


expenses of implementing the Remediation Plan without any increase in the Contract Price.  


Approval by Owner of a Remediation Plan shall not be deemed in any way to relieve Contractor 


of its obligations under this Agreement, shall not be a basis for an increase in the Contract Price, 


and shall not limit any rights of Owner under this Agreement. 


Section 2.22 Other Development Work.  Contractor shall, at its own expense, as part of 


the Work perform and complete the Other Development Work that has not been completed by 


Seller as of the Effective Date, in accordance with the terms this Agreement including the Scope 


of Work, Applicable Law, Permits, Codes and Standards and Good Utility Practices. 


ARTICLE 3 


CONTRACT PRICE AND PAYMENT TERMS 


Section 3.1 Contract Price.  Contractor hereby agrees to accept as compensation for the 


performance of the Work and its other obligations hereunder, [•] Dollars ($[•]) (as the same may 


be adjusted pursuant to the next sentence, being referred to herein as the “Contract Price”).  Neither 


shall the Contract Price be changed nor shall Contractor be entitled to any other compensation, 


reimbursement of expenses or additional payment of any kind without prior written authorization 


of Owner or otherwise solely in accordance with the express terms and conditions of this 


Agreement. 


Section 3.2 Price Inclusive.  The Contract Price includes payment for all Equipment and 


Materials, labor and services for performance of the Work and Contractor’s other obligations under 


this Agreement (including all Work, Equipment and Materials and services provided by 


Subcontractors and Suppliers), includes the Initial Milestone Payment, and includes all Taxes 


including any Taxes imposed on Owner by any Governmental Authority under Applicable Law, 


shipping charges and insurance and all duties, fees, and royalties imposed with respect to any 


equipment, materials, labor or services with respect to the Work (other than sales Taxes imposed 


by any Governmental Authority in respect of the Work).  Notwithstanding the foregoing, 


Contractor shall not be liable for (i) Owner related real estate taxes or ownership taxes related to 


the Project Site or the Project after the Effective Date and (ii) any federal, state or local income or 


gross receipts, taxes or duties, fees or royalties with respect to Owner’s income or revenue from 


operation of the Project. 


Section 3.3 Payment of Contract Price. 


(a) Milestone Payment Schedule.  Contractor shall be paid in accordance with 


the Milestone Payment Schedule as set forth in Exhibit G.  Each Milestone Payment shall be due 


and payable only to the extent it is supported by the completion of the applicable milestone in its 
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entirety as set forth in the Milestone Payment Schedule for the payment of such Milestone Payment 


and shall be subject to Retainage as provided in Section 3.3(d). Contractor shall be responsible for 


paying or ensuring the payment of all Subcontractors and Suppliers in connection with the Work 


completed by the Subcontractors and Suppliers. 


(b) Milestone Assessment.  Contractor and Owner shall periodically, and in any 


event at least once each month, review the Work completed and assess the progress of Work on 


the Project Site completed and completion of the relevant milestone.  Owner’s Engineer may be 


present during such review and assessment of the Work. 


(c) Milestone Payments.  As further provided in Section 3.3(a) and Section 3.5, 


Contractor shall be paid in accordance with the Milestone Payment Schedule.  All other payments 


to be made to Owner or Contractor under this Agreement shall be paid in Dollars and shall be paid 


electronically (by means of ACH or wire) in immediately available funds.  Except as set forth in 


Section 3.5(a) and Section 9.2, all payments shall be due within thirty (30) days after the paying 


Party’s receipt of the other Party’s invoice or, if such date is not a Business Day, on the 


immediately succeeding Business Day, to such account as may be designated by such Party by 


notice to the other Party in accordance with Section 20.1, provided that banking transfer 


instructions have been provided by such Party to the paying Party at least five (5) Business Days 


before the first payment of the paying Party is due and payable. 


(d) Retainage; Withholding; Retention of Punchlist Holdback Amount.   


(i) Retainage.  Owner shall retain and withhold payment of ten percent 


(10%) of each Milestone Payment (“Retainage”) as security for the performance of Contractor’s 


obligations under this Agreement.  Owner shall be entitled to hold such Retainage until all of 


Contractor’s warranty obligations under this Agreement have been indefeasibly satisfied.  Any 


interest accruing on the Retainage shall accrue for the account of Owner and not Contractor. 


(ii) Withholding.  Owner may, without prejudice to any other rights 


Owner may have under this Agreement, withhold all or any portion of any payment due to 


Contractor to such extent as may be necessary to protect Owner from loss due to: (A) stop notices, 


wage orders or other withholdings required by Applicable Laws; (B) third party claims covered by 


Contractor’s indemnification obligations under this Agreement (but if such claim is addressed 


under Section 3.6(c), then only if Contractor has failed to comply with Section 3.6(c) regarding 


the same); and (C) payments previously made to Contractor which were not yet properly due and 


payable pursuant to this Section 3.3.  Owner may set off against amounts due to Contractor 


hereunder any amount Owner is entitled to recover from Contractor under the terms of this 


Agreement or pursuant to Applicable Law, including Delay Liquidated Damages and Performance 


Liquidated Damages.   


(iii) Punchlist Holdback. Owner shall retain an amount equal to the 


Punchlist Holdback Amount from the Milestone Payment payable for achievement of Project 


Substantial Completion as security against the completion of any Punchlist items remaining to be 


completed as of the Project Substantial Completion Date. 
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(e) Release of Punchlist Holdback Amounts.  Owner shall release the Punchlist 


Holdback Amount as follows: 


(i) After Project Substantial Completion, Contractor shall invoice 


Owner monthly for the Punchlist Amount applicable to each Punchlist item completed.  Owner 


shall release from the Punchlist Holdback Amount and pay pursuant to Section 3.5 the Punchlist 


Amount applicable to each Punchlist item properly completed by Contractor; 


(ii) Concurrent with the Final Completion Payment, subject to Section 


3.3(f)(iii), Owner shall pay Contractor the remaining Punchlist Holdback Amount; and 


(iii) If Contractor fails to perform any Punchlist item within sixty (60) 


days after the Project Substantial Completion Date (other than due to a Force Majeure Event or an 


Owner-Caused Delay (or, only with respect to applicable obligations of Contractor for re-seeding 


or other vegetation-restoration measures for the Project Site the efficacy of which depends on 


seasonal conditions, such later date as may be reasonably necessary to complete such measures in 


an effective manner)), Owner may elect by written notice to Contractor to retain the Punchlist 


Holdback Amount applicable to such Punchlist item and complete such Punchlist item itself.  Upon 


Owner making such election, Contractor’s obligation to perform such Punchlist item shall be 


deemed satisfied and Contractor shall have no further liability with respect to such Punchlist item. 


(f) Final Completion Payment. On or after the date on which Contractor 


delivers to Owner a Final Completion Certificate accepted by Owner pursuant to Section 8.6, 


Contractor shall submit a final invoice which shall set forth all amounts due to Contractor that 


remain unpaid as of the date of such invoice (including the amount due and payable with respect 


to achievement of Final Completion, the outstanding balance of the Punchlist Holdback Amount 


payable to Contractor, amounts that are currently due under any Change Orders and any other 


withheld funds then due Contractor), which invoice shall be accompanied by the lien waivers and 


releases and other documentation required to be delivered therewith pursuant to Section 3.5 and 


Section 3.6.  Owner shall pay to Contractor the amount due under such final invoice (the “Final 


Completion Payment”) in accordance with Section 3.5.  Notwithstanding the foregoing, 


Contractor’s final invoice shall only become due and payable to Contractor if and only if all of the 


conditions of Final Completion set forth in Section 8.4 have been met. 


Section 3.4 Payment of Change Orders.  Each Change Order shall include a milestone 


payment schedule or an alternative schedule for the payments due by Owner to Contractor 


thereunder.  Contractor shall invoice Owner for any payments that are due pursuant to the 


outstanding Change Orders to Owner with the next invoice submitted to Owner pursuant to Section 


3.5.  Other than as set forth in Section 4.2, if a Change Order results in a reduction in the cost of 


the Work, the Contract Price shall be reduced by the amount of such reduction and the Parties shall 


agree on an appropriate modification to the Milestone Payment Schedule to effect such reduction 


in the Contract Price. 


Section 3.5 Contractor’s Invoicing and Payments. 


(a) On or before the fifteenth (15th) day of each month following the Notice to 


Proceed Date, Contractor shall submit an invoice to Owner for each payment owing to Contractor 
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under Article 3 and under any other provision of this Agreement for Work performed prior to such 


month.  Each such invoice shall be reasonably detailed and shall be accompanied by reasonable 


supporting documentation evidencing the achievement of the milestone for which the Milestone 


Payment is being requested, any other supporting documentation required by this Agreement and 


include the lien waivers and other documentation required by Section 3.6(a).  Each such invoice 


shall contain a progress report with respect to the items on the Milestone Payment Schedule and 


be in a form and contain information reasonably acceptable to Owner.  Subject to Section 3.5(c), 


Owner shall be responsible for paying or causing to be paid all such invoiced amounts twenty (20) 


days following receipt by Owner of a properly documented invoice or, if such date is not a Business 


Day, on the immediately succeeding Business Day.  All payments shall be made in Dollars and 


shall be paid electronically (by means of ACH or wire transfer) in immediately available funds to 


an account designated by Contractor to Owner by notice to Owner in accordance with Section 


20.1, provided that banking transfer instructions have been provided by Contractor to Owner at 


least five (5) Business Days before the payment is due and payable. 


(b) As used herein, a “properly documented invoice” shall mean an invoice 


that: (i) is prepared substantially in the form of Exhibit H and otherwise complies with the 


requirements of and is accompanied by the documentation required by Section 3.5(a) including 


waivers and lien releases in accordance with Section 3.6.  Owner shall have ten (10) days after 


Owner receives an invoice from Contractor (and the other items required to be delivered therewith 


pursuant to Section 3.5(a)) to notify Contractor if it believes that an invoice is not a properly 


documented invoice or concerning any dispute regarding the submitted invoice and the basis for 


such dispute (including disputes with respect to defective Work, third-party claims or Liens 


resulting from the Work or failure to provide any required lien waivers and releases).  If Owner 


notifies Contractor that an invoice is not properly documented or of any other good faith objection 


to such invoice (or the other items required to be delivered therewith pursuant to Section 3.5(a)), 


Contractor shall provide the required information to Owner to complete the required invoice 


documentation or resolve such dispute.  If such information is provided or the dispute is resolved 


within five (5) days of the notice from Owner, then the invoice shall be considered to be a properly 


documented invoice as of the date of the original delivery of such invoice to Owner.  If such 


information is not provided or the dispute is not resolved within five (5) days of the notice from 


Owner, then such invoice shall not be deemed delivered, for all purposes of this Agreement, until 


the required documentation is provided or the dispute is otherwise resolved.  If Owner does not 


notify Contractor within ten (10) days after Owner receives an invoice from Contractor (and the 


other items required to be delivered therewith pursuant to Section 3.5(a)) that an invoice is not a 


properly documented invoice or of any good faith objection to such invoice (or the other items 


required to be delivered therewith pursuant to Section 3.5(a)), then Owner shall be deemed to have 


accepted the invoice as a properly documented invoice and shall pay or cause to be paid such 


invoice in accordance with Section 3.5(a); provided that Owner is not thereby waiving any rights 


it has under this Agreement, including with respect to Defects that are not identified at the time 


such invoice is reviewed by Owner.  No payment made hereunder shall be construed to constitute 


acceptance or approval of that part of the Work to which such payment relates or to relieve 


Contractor of any of its obligations hereunder. 


(c) Failure by Owner to pay any amount disputed in good faith (including any 


good faith objection to the documentation provided with any invoice) until resolution of such 


dispute in accordance with this Agreement shall not alleviate, diminish, modify or excuse the 
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performance of Contractor nor relieve Contractor’s obligations to perform hereunder.  Any 


disputed amount shall be paid in accordance with the resolution of the dispute as agreed by the 


Parties or as otherwise determined in accordance with the provisions of Article 19.  Contractor’s 


acceptance of any payment, and Owner’s payment of any amount under dispute, shall not be 


deemed to constitute a waiver of amounts that are then in dispute.  Contractor and Owner shall use 


reasonable efforts to resolve all disputed amounts reasonably expeditiously and in any event in 


accordance with the provisions of Article 19. 


(d) Any amounts invoiced hereunder by Contractor that, at Contractor’s 


request, are paid to any Affiliate of Contractor or any Affiliate of Contractor Parent Guarantor 


shall be for the account of Contractor and shall be in full satisfaction of Owner’s obligation to pay 


the amount invoiced by Contractor to the extent of such payment. 


Section 3.6 Liens and Lien Waivers. 


(a) Lien Waivers; Invoices.  As a condition to payment of each invoice, 


Contractor shall submit to Owner duly executed and notarized partial or final lien waivers and 


releases from it and from all Primary Subcontractors and Suppliers who have performed work 


applicable to such invoice (in the form of Exhibit J-1, J-2, J-3, or J-4 as applicable).  Lien releases 


from Subcontractors and Suppliers shall provide for a conditional release for the Work that is 


subject to the current invoice and an unconditional release for all Work performed through the date 


of the prior payment period, with reservation for retention permitted. 


(b) Final Payment.  Neither final payment of the Contract Price nor any 


remaining Punchlist Holdback Amount shall be released to Contractor until such time as 


Contractor has delivered to Owner all final lien waivers from all of its Primary Subcontractors and 


Suppliers or has bonded over any unresolved lien in accordance with Section 3.6(c). 


(c) Liens.  To the extent payment by Owner has been made in accordance with 


Article 3, (a) Contractor shall not directly or indirectly create, incur, assume or suffer to be created 


by it or any Subcontractor, Supplier, employee, laborer, materialman or other supplier of goods or 


services any right of retention, mortgage, pledge, assessment, security interest, lease, advance 


claim, levy, claim, lien, charge or encumbrance on the Work, the Equipment and Materials, the 


Project, the Project Site or any part thereof or interest therein (each a “Lien”); (b) Contractor shall 


keep the Work, the Project (including the Equipment and Materials) and the Project Site, including 


all Subcontractor and Supplier equipment and materials free of Liens; and (c) Contractor shall 


promptly bond, pay or discharge, and discharge of record, any such Lien or other charges which, 


if unpaid, might be or become a Lien.  Contractor shall notify Owner as soon as practicable of the 


assertion of any such Lien.  If any Owner Indemnitee becomes aware of any such Lien, such Owner 


Indemnitee shall so notify Contractor, and Contractor shall then, to the extent payment by Owner 


has been made in accordance with Article 3: (i) bond or satisfy and obtain the release of such Lien; 


and (ii) defend Owner Indemnitees against any such Lien and obtain the release of such Lien.  If 


Contractor does not promptly, and in any event within ten (10) days after such notice, satisfy such 


Lien or contest such Lien, then any Owner Indemnitee shall have the right, at its option, after 


notification to Contractor, and subject to Applicable Law, to cause the release of, pay, or settle 


such Lien, and Owner at its sole option may: (A) require Contractor to pay, within five (5) days 


after request by Owner; or (B) withhold other amounts due or to become due to Contractor (in 
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which case Owner shall, if it is not the applicable Owner Indemnitee, pay such amounts directly 


to Owner Indemnitee causing the release, payment, or settlement of such liens or claims), all 


reasonable and direct costs and expenses incurred by Owner Indemnitee in causing the release of, 


paying, or settling such Lien, including administrative costs, reasonable attorneys’ fees, and other 


expenses. 


(d) Release of Liability.  Acceptance by Contractor of the Final Completion 


Payment pursuant to Section 3.3(g) shall constitute a release by Contractor of Owner from all 


Liens (whether statutory or otherwise and including mechanics’ or suppliers’ liens), claims and 


liability with respect to the payment of the Contract Price or any event or circumstance that would 


entitle Contractor to request a Change in respect of any event that occurs prior to Final Completion, 


except claims for which Contractor has delivered a dispute notice to Owner, claims that are based 


on facts or circumstances arising after Final Completion and claims arising under Article 16; 


provided that such acceptance shall not constitute a release of Contractor’s right to enforce any 


provision of this Agreement.  No payment by Owner shall be deemed a waiver by Owner of any 


obligation of Contractor under this Agreement.  


ARTICLE 4 


OWNER’S RIGHTS AND OBLIGATIONS 


Section 4.1 Obligations of Owner.  Owner, at its sole expense, agrees to perform all of 


the following, subject to the terms and conditions contained in this Agreement: 


(a) pay the Contract Price in accordance with the provisions of and subject to 


the terms of this Agreement including Section 3.3; 


(b) commencing no later than thirty (30) days following the Notice to Proceed 


Date and subject to Contractor having obtained the NPDES Permit, to the extent permitted by the 


Land Agreements and subject to the other provisions of this Agreement applicable to safety and 


Project Site requirements, provide Contractor access and use of the Project Site, for the purposes 


of allowing Contractor to perform the Work; 


(c) perform those obligations which may only be performed by Owner under 


an Owner Permit or Applicable Law in order to maintain Owner Permits; 


(d) cooperate with Contractor and the Subcontractors and Suppliers in 


coordinating the work of Owner’s contractors who may be working at or near the Project Site with 


the Work being performed by Contractor and the Subcontractors and Suppliers and use reasonable 


efforts to not allow its operations and activities on the Project Site to materially interfere with the 


performance of the Work by Contractor; 


(e) at Contractor’s written request, Owner shall provide reasonably requested 


assistance to Contractor with respect to Contractor’s obtaining any Permits (including Contractor 


Permits) that are Contractor’s responsibility to obtain hereunder and complying with any Permits; 


(f) cause the Interconnection Utility to complete the testing of the 


Interconnection Utility Interconnection Facilities at the Interconnection Point by no later than [•] 


[(•)] days prior to the expected Guaranteed Project Substantial Completion Date (as such date may 
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be extended pursuant to a Change Order in effect pursuant to the terms of this Agreement), to 


enable Contractor to obtain back feed power from the Interconnection Utility Interconnection 


Facilities at the Interconnection Point and carry out testing of the Project as provided under this 


Agreement; 


(g) coordinate the Owner’s Engineer’s rights of access and inspection of the 


Work on the Project Site; and 


(h) coordinate with Contractor on developing and agreeing to reasonable 


procedures regarding access, safety, lock-out/tag-out procedures and work rules in areas to which 


Owner is providing access to Contractor for performance of the Work. 


Section 4.2 Owner’s Right to Perform.  Owner may, without prejudice to any other 


remedy it may have, correct deficiencies caused by Contractor’s failure to perform the Work in 


accordance with this Agreement caused by any Contractor Event of Default; provided that 


Contractor has failed, within seven (7) days after receipt of written notice from Owner describing 


such failure (or immediately if an emergency), to commence and continue correction of such 


failure or Event of Default with diligence and promptness.  In such case, Owner shall be entitled 


to deduct and setoff the reasonable cost of correcting such deficiencies (including compensation 


for any consultants’ services made necessary by such failure or Event of Default) from the 


payments then or thereafter due to Contractor under this Agreement. A Change Order may be 


issued to record Owner’s setoff right, but such Change Order shall not be treated as a deductive 


Change in the Work, shall not alter the warranties (including the Contractor Warranties) with 


respect to such Work, and shall not reduce the Contract Price.  If such payments due to Contractor 


that are setoff by Owner are not adequate to cover such amount, Contractor shall pay the difference 


to Owner, which difference shall be promptly due and payable upon receipt of notice thereof from 


Owner. 


Section 4.3 Owner’s Right to Suspend Performance.  Owner may in its sole discretion, 


order Contractor to suspend all or part of performance of the Work under this Agreement for a 


period of time as Owner directs at any time prior to Final Completion.  In case of any such 


suspension, Owner shall notify Contractor in writing reasonably in advance of the first day of 


suspension (but in no event less than ten (10) days, unless emergency conditions justify a shorter 


time), indicating the scope of the suspension.  Upon the commencement of the suspension, 


Contractor shall stop the performance of the suspended Work except as may be necessary to carry 


out the suspension and protect and preserve the Work completed prior to the suspension.  


Contractor shall advise Owner of the reasonable estimate of any Contract Price adjustment and 


Project Schedule adjustments based on the specified period of suspension, applicable 


demobilization and remobilization charges and Contractor’s ability to reasonably reallocate 


manpower, material and equipment during the suspension period.  Upon conclusion of any actual 


suspension, Contractor shall resume performance as soon as reasonably practicable, provide to 


Owner the actual Contract Price adjustment and Project Schedule adjustment resulting from the 


suspension with such documentation as Owner reasonably may require, and be entitled to request 


a Change Order adjusting the Contract Price and the Project Schedule unless such suspension has 


been commenced due to an imminent threat of material injury or damage to Persons or property or 


is the result of a material injury or damage to Persons or property, in each case, caused by 


Contractor, any Subcontractor or Supplier or any Contractor Related Party; provided that such 
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suspension shall be of no greater length of time as may be necessary to adequately address the 


threat of injury or damage or any actual injury or damage and its cause.  Any suspension of the 


Work by Owner due to a failure of Contractor to perform its obligations under this Agreement in 


accordance with its terms for any reason shall not be considered a suspension pursuant to this 


Section 4.3. 


Section 4.4 Owner’s Right to Terminate for Convenience.  


(a) Termination for Convenience.  Owner may terminate this Agreement 


without cause by providing written notice to Contractor and payment to Contractor of (i) all 


reasonable direct costs (not including any markup) of the Work performed, incurred through the 


date of such termination and not yet paid to Contractor through the date of such termination; and 


(ii) all reasonable direct costs of effecting such termination (not including any markup) including 


demobilization costs and contract cancellation charges; provided, that Contractor shall use 


commercially reasonable efforts to mitigate such amounts; and provided further, that Owner may 


offset against any amounts due and owing to Owner including any liquidated damages payable by 


Contractor hereunder. Such payment shall constitute the total amount due to Contractor under this 


Agreement, and in no event shall Owner be responsible for administrative, overhead or other costs 


in connection with the termination of this Agreement.  If, at the date of termination under this 


Section 4.4, Contractor has properly performed services or purchased, prepared or fabricated off 


the Project Site any Equipment or Materials for subsequent incorporation at the Project Site, Owner 


shall have the option of having such Equipment or Materials or that portion of the Work prepared 


or fabricated by Contractor delivered to the Project Site or to such other place as Owner shall 


reasonably direct at Owner’s expense. 


(b) Contractor Cooperation.  Contractor shall cooperate with Owner reasonably 


and in good faith to minimize Contractor’s expenses associated with a termination under this 


Section 4.4 including taking reasonable action requested by Owner to reduce Subcontractors’ 


cancellation charges in connection with such termination. 


(c) Claims for Payment.  All claims for payment by Contractor under this 


Section 4.4 must be made within sixty (60) days after the effective date of termination hereunder, 


except for claims that will take longer than such time to quantify (including but not limited to 


obligations with respect to the payment of Taxes), provided that Contractor notifies Owner of the 


nature and potential for such claims within such sixty (60) day period.   


(d) Flowdown.  Each Subcontract shall contain a termination for convenience 


clause permitting the termination of such Subcontract on the same terms as this Agreement for a 


termination for convenience by Owner as set forth in this Section 4.4. 


Section 4.5 Owner’s Access.  Notwithstanding anything to the contrary in this 


Agreement, Owner shall have access to the Project Site during the performance of the Work.  


ARTICLE 5 


CHANGE ORDERS 


Section 5.1 Changes. 







 51 
[CT/RICE] EPC 


(a) The following shall be a “Change” under this Agreement: 


(i) any addition to, deletion from or modification of the Project or any 


of the Work that is agreed upon by the Parties or that is directed by Owner pursuant to Section 


5.3(e); 


(ii) any Force Majeure Event as provided in Article 11; 


(iii) any Owner-Caused Delay; provided that Contractor in each such 


case shall have provided written notice to Owner, within seven (7) Business Days after becoming 


aware of such Owner -Caused Delay, describing the particulars of such delay and the probable 


impact (or a reasonable estimate thereof, based on available information) on the performance of 


Contractor’s obligations hereunder; and provided, further that, if Contractor fails to provide Owner 


such written notice within such seven (7) Business Day period, any Project Schedule relief that 


Contractor may be entitled to pursuant to a Change Order had such notice been timely provided 


shall be reduced, on a day-for-day basis by the number of days such notice was late; 


(iv) any suspension of the Work by Owner pursuant to Section 4.3 


(except as otherwise provided in Section 4.3); 


(v) a Change in Law; or 


(vi) the discovery of Artifacts on the Project Site after the Effective Date; 


provided, that Contractor shall not be entitled to such a Change to the extent that the discovered 


Artifacts (A) are specifically listed or described in the Artifacts report set forth in Exhibit D or (B) 


Contractor otherwise knew of the presence of such Artifacts at the Project Site prior to 


commencement of the Work at the Project Site;  


provided, however, that Contractor shall be entitled to such Change only in the event that any such 


matter or matters referred to in this Section 5.1 individually or collectively causes a material 


increase in the cost of or time required for performance of Contractor’s obligations under this 


Agreement or otherwise affects any provision of this Agreement in a manner that materially 


increases Contractor’s obligations hereunder. 


Section 5.2 Adjustment Due to Changes.  To the extent of any Change, Contractor or 


Owner, as applicable, shall, except as otherwise provided in Section 5.1, be entitled to an equitable 


adjustment as appropriate to the Contract Price, the Milestone Payment Schedule or such other 


parts of this Agreement as may be affected by such Change to compensate Contractor for the 


incremental Direct Costs incurred and actual critical path delay due to such Change; provided, 


however, that Contractor shall use its commercially reasonable efforts, including altering the 


sequence of Work otherwise contemplated in the Project Schedule, altering work hours, or other 


means reasonably available and utilizing any available float, in order to mitigate the adverse impact 


of any Change. Contractor shall deliver notice to Owner within seven (7) Business Days of the 


date Contractor became aware of or should have become aware of the act, event or condition giving 


rise to the entitlement of Contractor to a Change (or in the case of a Force Majeure Event, within 


the period required by Section 11.1).  The burden of proving entitlement to relief shall be on the 


Party requesting the Change Order.  Relief for particular Changes may also be conditioned or 


limited as provided in Section 5.1. 
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Section 5.3 Change Orders. 


(a) Owner-Directed Changes.  In the event that Owner contemplates making a 


Change, Owner shall advise Contractor of the same by notice and Owner and Contractor shall then 


promptly consult with each other concerning the impact on the Contract Price, Milestone Payment 


Schedule and/or the Project Schedule.  Following such consultation, Owner may request, and 


Contractor shall prepare and submit within ten (10) Business Days, a proposal for a Change 


pursuant to Section 5.3(c). 


(b) Contractor Requested Changes.  Contractor shall be entitled to request a 


Change to which it is entitled pursuant to Section 5.1 by submitting to Owner within ten (10) 


Business Days after the notice delivered in accordance with Section 5.2 a written proposal for such 


Change as provided in Section 5.3(c). 


(c) General.  In connection with any proposed Change, Contractor shall submit 


to Owner a written proposal for dealing with the impact of the Change (such proposal, a “Change 


Order Request”) identifying in sufficient detail the reason for and a description of the Change and 


all effects on the provisions of this Agreement that Contractor contends result or would result from 


the proposed Change and setting forth (a) the price of such proposed Change, including the 


proposed change in the Contract Price, (b) financial cost of maintaining the Project Schedule, 


including meeting the dates for achieving the Project Completion Milestones to the extent 


practical, and any savings for carrying out the Change, (c) the effect such proposed Change could 


be expected to have on the Project Schedule, (d) the effect such proposed Change will have on the 


Milestone Payment Schedule and (e) the potential effect of such proposed Change on Contractor’s 


ability to comply with any of its obligations hereunder, including the warranties and performance 


guarantees set forth herein, with Owner having the right to request additional detail as reasonably 


needed to assess any asserted or requested Change.  Each Change Order Request shall, to the 


maximum extent feasible and unless otherwise requested by Owner, set forth the cost of 


accelerating the Work and adjusting the Project Schedule so that there shall be no delay in the 


achievement of the Project Completion Milestones or shall state that such acceleration is not 


feasible.  All Change Order Requests requested by Contractor must be submitted by Contractor as 


provided in Section 5.3(b) failing which, Contractor shall not be entitled to such proposed Change. 


(d) Change Order Issuance.  Within ten (10) Business Days after receipt of a 


Change Order Request, Owner shall, by notice to Contractor, either (i) issue an amendment to this 


Agreement signed by Owner and Contractor which reflects the nature of the Change (a “Change 


Order”), including the agreement of the Parties with respect to an equitable adjustment, as 


appropriate, in one or more of the Contract Price, the Project Schedule, the Milestone Payment 


Schedule, any other requirements or time limits for performance by Owner or Contractor 


hereunder, and other affected rights and obligations of the Parties, (ii) request reasonable additional 


information, documentation or cost detail to further assess the Change Order Request, or (iii) reject 


the Change Order Request, in which event Owner shall provide Contractor with appropriate 


explanation and documentation of the basis of the rejection of the Change Order Request.  A 


rejection of a Change Order Request shall be subject to Contractor’s right to dispute such 


determination pursuant to Article 19. 
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(e) Disputed Changes.  Any Dispute with regard to a Change, the terms of a 


proposed Change Order or the rejection of a Change Order Request shall be resolved pursuant to 


the provisions of Article 19.  Any Dispute with respect to a Change, the terms of a proposed 


Change Order or the rejection of a Change Order that is not noticed pursuant to Article 19 shall be 


deemed to be waived.  Notwithstanding that a Dispute in respect of a Change has arisen, Owner 


shall be entitled to direct Contractor to proceed with a Change or delay implementing a Change 


pending resolution of the Dispute; provided, however, that Contractor shall not be obligated to 


proceed with a Change to the extent such proposed Change (a) will result in a violation of any 


Applicable Law, (b) is not technically feasible or (c) will result in a material adverse effect on 


Contractor’s ability to design and construct the Project so that, when so designed and constructed 


in accordance with the Change, the Project is capable of achieving the performance guarantees 


provided hereunder as they may have been amended by such Change Order.  If the Parties agree 


that a Change is appropriate, but cannot agree on the price increase or decrease associated with a 


Change, then, subject to resolution of the Dispute in accordance with Article 19, Contractor shall 


continue the Work as directed by Owner on a time and materials basis, and Owner shall pay 


Contractor’s undisputed actual Direct Costs (excluding any costs for foremen or other supervisory 


or management personnel where those costs are accounted for in the Contract Price), minus any 


cost savings associated with the Change.  Contractor and Subcontractors and Suppliers shall 


maintain complete and accurate records of the costs incurred due to the Change and Owner shall 


have the right to audit all such records pertaining to Work performed on a cost-reimbursable basis.  


Contractor shall submit weekly detailed summaries of costs sustained due to Changes implemented 


pursuant to this Section 5.3(e). 


(f) Insurance Recoveries.  Any increase in the Contract Price pursuant to any 


Change Order shall be reduced by the amount of any insurance recovery by Contractor under 


insurance described in this Agreement. 


(g) Documentation.  Contractor shall promptly proceed with the Work required 


by any Change Order.  With respect to any Change Order performed on a time and materials basis, 


Contractor shall submit to Owner for approval, on a weekly basis, timesheets showing the number 


of hours worked by each Person for such week, the applicable hourly All-Inclusive rate for such 


Person (together with any applicable multiplier permitted under this Agreement), and a listing of 


any equipment, exclusive of small tools, directly used in the performance of the Change. 


Section 5.4 Effect on Performance of Work.  Nothing in this Article 5 shall be construed 


to relieve Contractor of any responsibility for the Work pending agreement on the terms of any 


Change Order (other than the portion of the Work affected by the Change Order). 


Section 5.5 No Change Without Change Order.  Except as otherwise expressly provided 


in Section 5.3(e), in no event shall Contractor undertake or be obliged to undertake a change in the 


Work until it has received a Change Order signed by Owner and Contractor.  No Change shall be 


made unless specifically agreed to in writing by Owner and Contractor through a Change Order as 


set forth in this Article 5, as otherwise expressly provided in Section 5.3(e) or as determined 


pursuant to Article 19.  No Change shall be implied as a result of any other Change. 
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ARTICLE 6 


COMMISSIONING AND TESTING 


Section 6.1 Commissioning Plan.  Contractor shall develop a Commissioning Plan in 


accordance with Section 01700.12.1 of Exhibit A.  Not less than one hundred eighty (180) days 


prior to the commencement of commissioning of the Project, Contractor shall provide the 


Commissioning Plan to Owner for Owner’s review and approval.  Owner shall have forty-five (45) 


days from the date it receives the Commissioning Plan to review the same and provide comments 


thereon to Contractor.  Contractor shall incorporate all of Owner’s reasonable comments into the 


final Commissioning Plan which shall be approved by Owner (such approval not to be 


unreasonably withheld, conditioned or delayed).  Contractor shall perform its commissioning 


activities with respect to the Project in accordance with the final approved Commissioning Plan. 


Section 6.2 Performance Test Procedures.  The Performance Tests shall be conducted 


in accordance with the Performance Test Procedures set forth in Section 01800 of Exhibit A.  


Contractor shall submit the Performance Test Procedure for Owner’s review and approval as soon 


as reasonably practicable after the Notice to Proceed Date (but in no event later than one hundred 


eighty (180) days prior to the commencement of the first Performance Test to be conducted by 


Contractor hereunder).  Owner shall have fifteen (15) Business Days from the date it receives any 


Performance Test Procedure to review and provide comments to Contractor.  Contractor shall 


incorporate all of Owner’s reasonable comments into any final Performance Test Procedure, which 


shall be approved by Owner (such approval not to be unreasonably withheld or delayed).  In the 


event Contractor objects to any of Owner’s comments, Contractor and Owner shall use reasonable 


efforts to resolve Contractor’s objections expeditiously.  Contractor shall perform each 


Performance Test in accordance with the final approved Performance Test Procedure.  


Section 6.3 Test Schedules.  Contractor and Owner shall agree on schedules for the 


Tests, and Contractor shall notify Owner of each Test at least ten (10) Business Days prior to 


commencing such test.  If Owner fails to notify Contractor of its approval or disapproval of such 


Test schedules within five (5) Business Days after Owner’s receipt of such schedules from 


Contractor, then Owner shall be deemed to have approved such schedules.  Contractor shall keep 


Owner continuously apprised of any changes to the schedule for any Tests and shall give Owner 


at least five (5) Business Days advance notice of the re-performance of any such Test. 


Section 6.4 Testing. 


(a) Commissioning Test.  Contractor shall conduct Commissioning Tests for 


the Project in accordance with Section 01700.12.4 of Exhibit A (collectively, the “Commissioning 


Tests”).  Contractor must submit a preliminary test report for each Commissioning Test within five 


(5) days after the completion thereof, which test report shall include a summary of the 


Commissioning Test and the results for such test. 


(b) Performance Testing.  Contractor shall conduct the Performance Tests for 


the Project in accordance with Section 01800 of Exhibit A.  Representatives of each Party and 


Owner’s Engineer shall have the right to be present during any Performance Test conducted under 


this Article 6.  Contractor must submit a test report for each Performance Test as provided in 


Section 01800 of Exhibit A, which test report shall include a summary of the Performance Test 
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results and all of the raw data used to prepare such summary.  Upon the Successful Run of a 


Performance Test, Owner shall issue a notice to Contractor that such test has been Successfully 


Run.   


Section 6.5 Non-Conforming Work.  At any time during and promptly after completion 


(whether or not successful) of a Commissioning Test or Performance Test conducted prior to 


Project Substantial Completion, Owner may advise Contractor in writing of any defect that was 


discovered during such test.  Contractor shall, at Contractor’s sole cost and expense, promptly 


correct any defect (except if such defect is identified prior to Project Substantial Completion and 


such defect is an eligible Punchlist item, in which case it shall be included on the Punchlist for 


Project Substantial Completion) and promptly provide notice to Owner that such corrective 


measures have been completed. 


ARTICLE 7 


PROJECT COMPLETION MILESTONES 


Section 7.1 Unit Mechanical Completion. Contractor shall achieve Unit Mechanical 


Completion for each Power Generating Unit in accordance with the requirements of this 


Agreement.  The following are the conditions precedent for each Unit to achieve Unit Mechanical 


Completion: 


(a) Such Power Generating Unit has been installed in accordance with the 


manufacturer’s recommendations and Design Documents and drawings and the other requirements 


of this Agreement; 


(b) Contractor shall have achieved “unit mechanical completion” with respect 


to such Power Generating Unit as such term is defined in the Power Generating Unit Supply 


Agreement; 


(c) the foundation for such Power Generating Unit has been completed and 


such Power Generating Unit have been placed in its final location as required by this Agreement; 


(d) such Power Generating Unit is ready for commissioning without damage to 


any other Power Generating Units, the Facility or any sub-system thereof, or any other property 


on or off the Project Site, and is in compliance with Applicable Law, Permits, Good Utility 


Practices, Codes and Standards, the Interconnection Agreement and manufacturers’ warranties; 


(e) Contractor has achieved completion of all calibration, hardware and 


software installation, tests and checks with respect to the instrumentation and control system of 


such Power Generating Unit;  


(f) Contractor shall have delivered and Owner shall have approved, an updated 


Punchlist with respect to such Power Generating Unit as provided in Section 8.1 and all critical 


Punchlist Items with respect to such Power Generating Unit as identified by Owner have been 


completed; and 


(g) Contractor has delivered the Unit Mechanical Completion Certificate to 


Owner for such Power Generating Unit pursuant to Section 7.7 certifying that all of the preceding 
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conditions in this Section 7.1 have been satisfied and Owner has accepted such Unit 


Commissioning Completion Certificate pursuant to Section 7.8; and such Unit Mechanical 


Completion Certificate has been included in the Turnover Package with respect to such Power 


Generating Unit. 


Section 7.2 Unit Commissioning Completion.  Contractor shall achieve Unit 


Commissioning Completion for each Power Generating Unit in accordance with the requirements 


of this Agreement.  The following are the conditions precedent for any Power Generating Unit to 


achieve Unit Commissioning Completion: 


(a) Contractor shall have achieved Unit Mechanical Completion for such 


Power Generating Unit; 


(b)  such Power Generating Unit is capable of unattended operation in a safe 


manner without damage to any other Power Generating Units, the Facility or any sub-system 


thereof, or any other property on or off the Project Site, and without injury to any Person in 


compliance with Applicable Law, Permits, Good Utility Practices, Codes and Standards, the 


Interconnection Agreement and manufacturers’ warranties; 


(c) the SCADA System, and Security System are installed, tested, and 


operating in accordance with manufacturers’ requirements and the Interconnection Utility’s 


requirements and the other requirements of this Agreement; 


(d) Contractor shall have Successfully Run the Commissioning Tests and the 


Functional Tests for such Power Generating Unit as provided in Section 01800.2 of Exhibit A; 


(e) Contractor shall have delivered and Owner shall have approved, an updated 


Punchlist with respect to such Power Generating Unit as provided in Section 8.1 and all critical 


Punchlist Items with respect to such Power Generating Unit as identified by Owner have been 


completed; and 


(f) Contractor has delivered the Unit Commissioning Completion Certificate 


to Owner for such Power Generating Unit pursuant to Section 7.7 certifying that all of the 


preceding conditions in this Section 7.2 have been satisfied and Owner has accepted such Unit 


Commissioning Completion Certificate pursuant to Section 7.8, and such Unit Commissioning 


Completion Certificate has been included in the Turnover Package with respect to such Power 


Generating Unit. 


Section 7.3 Project Mechanical Completion.  Contractor shall achieve Project 


Mechanical Completion in accordance with the requirements of this Agreement.  The following 


are the conditions precedent for the Project to achieve Project Mechanical Completion: 


(a) each Power Generating Unit has achieved Unit Mechanical Completion and 


continues to satisfy all of the requirements for Unit Mechanical Completion;  


(b) the Facility is capable of being electrically connected to the grid and 


operated without damage to the Project or other property and without injury to any person; 
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(c) all of the electrical works necessary to achieve connection of the Project to 


the Project substation in accordance with this Agreement have been installed, insulated and 


protected as required by this Agreement; 


(d) all of the electrical works including the installation of all power cable and 


grounding necessary to energize the Facility are completed in accordance with the requirements 


of this Agreement; 


(e) all Equipment and Materials associated with such electrical works have 


been installed and checked for adjustment in accordance with the requirements of this Agreement; 


(f) such electrical works necessary to achieve connection of the Power 


Generation Units to the Interconnection Utility Interconnection Facilities (including the Project 


Interconnection Facilities but excluding the SCADA System), are immediately capable of being 


energized upon completion of the Interconnection Utility Interconnection Facilities; 


(g) all of such electrical works have been properly constructed, installed, 


insulated and protected where required for such operation in accordance with the requirements of 


this Agreement, have been correctly adjusted, are mechanically, electrically and structurally sound 


in accordance with the requirements of this Agreement, and can be used safely in accordance with 


this Agreement, the Interconnection Agreement, Applicable Laws, Good Utility Practices and 


Prudent Industry Practices; and 


(h) Contractor has delivered the Project Mechanical Completion Certificate to 


Owner pursuant to Section 7.7 certifying that all of the preceding conditions in this Section 7.3 


have been satisfied and Owner has accepted a Project Mechanical Completion Certificate pursuant 


to Section 7.8, and such Project Mechanical Completion Certificate has been included in the 


Turnover Package. 


Section 7.4 Project Commissioning Completion.  Contractor shall achieve Project 


Commissioning Completion in accordance with the requirements of this Agreement.  The 


following are the conditions precedent for the Project to achieve Project Commissioning 


Completion: 


(a) each Power Generating Unit has achieved Unit Commissioning Completion 


and continues to satisfy all of the requirements for Unit Commissioning Completion; 


(b) the SCADA System, and Security System are installed, tested, and 


operating in accordance with manufacturers’ requirements and the Interconnection Utility’s 


requirements and the other requirements of this Agreement; 


(c) all testing under the Interconnection Agreement required as a condition to 


the Project commencing commercial operation including testing required by SPP for delivery of 


electricity from the Project has been satisfactorily completed and, as applicable, the Project shall 


have satisfied any applicable ISO/RTO/Utility Requirements; 


(d) Contractor shall have Successfully Run the Commissioning Tests and the 


Functional Tests for the Facility as provided in Section 01800.2 of Exhibit A; 
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(e) Contractor shall have delivered and Owner shall have approved, an updated 


Punchlist with respect to all the Work as provided in Section 8.1 and all Work (including all 


services, materials and equipment comprising the Project) has been completed in accordance with 


the requirements of this Agreement other than Punchlist items set forth on such Punchlist and all 


critical Punchlist Items as identified by Owner have been completed; 


(f) Owner has received all Documentation as required to be delivered by the 


Project Commissioning Completion Date in accordance with the requirements in this Agreement, 


including all Operating & Maintenance Manuals, and As-Built Drawings in accordance with the 


requirements of Section 2.3; 


(g) Contractor has delivered the Project Commissioning Completion Certificate 


to Owner pursuant to Section 7.7 certifying that all of the preceding conditions in this Section 7.4 


have been satisfied and Owner has accepted such Project Commissioning Completion Certificate 


pursuant to Section 7.8; and such Project Commissioning Completion Certificate has been 


included in the Turnover Package. 


Section 7.5 Project Substantial Completion.  Contractor shall achieve Project 


Substantial Completion in accordance with the requirements of this Agreement on or prior to the 


Guaranteed Project Substantial Completion Date.  The following are the conditions precedent for 


the Project to achieve Project Substantial Completion: 


(a) Contractor shall have achieved Project Mechanical Completion and Project 


Commissioning Completion and the Project as a whole is capable of unattended operation in a safe 


manner without damage to the Power Generating Units, the Facility or any sub-system thereof, or 


any other property on or off the Project Site, and without injury to any Person in compliance with 


Applicable Law, Permits, Good Utility Practices, Codes and Standards, the Interconnection 


Agreement and manufacturers’ warranties; 


(b) the SCADA System, and Security System are installed, tested, and 


operating in accordance with manufacturers’ requirements and the Interconnection Utility’s 


requirements and the other requirements of this Agreement; 


(c) all testing under the Interconnection Agreement required as a condition to 


the Project commencing commercial operation including testing required by SPP for delivery of 


electricity from the Project has been satisfactorily completed and, as applicable, the Project shall 


have satisfied any applicable ISO/RTO/Utility Requirements; 


(d) Contractor shall have Successfully Run the Performance Tests for the 


Project as provided in Exhibit U and the results of each Performance Test reflect either that (i) the 


Project has achieved the applicable Performance Guarantee or (ii) the Project has achieved at least 


the applicable Minimum Performance Guarantee but not the Performance Guarantee and, in the 


case where at least the Minimum Performance Guarantee has been achieved, Contractor has paid 


Owner the applicable Performance Liquidated Damages; 


(e) Contractor shall have paid all undisputed Delay Liquidated Damages (if 


any) due in accordance with the terms of this Agreement;  
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(f) the Project complies with all Applicable Laws and Codes and Standards and 


has passed all required inspections by any applicable Governmental Authority, and all Permits that 


are the obligation of Contractor have been obtained and have been delivered to Owner, each of 


which shall be valid and in full force and effect, and to the extent required by such Permits or 


Applicable Law, such permits are in the name of Owner including Permits necessary to allow the 


Project to generate electricity, and the Project has begun generating electricity which is available 


for sale; 


(g) all Work required to be performed under all Change Orders has been 


completed in accordance with the requirements thereof; 


(h) no Liens in respect of amounts paid to Contractor shall be outstanding 


against the Project or the Project Site and Contractor is in compliance with the provisions of 


Section 12.1 regarding Liens as of the time of Project Substantial Completion; 


(i) Contractor shall have delivered and Owner shall have approved, the final 


updated Punchlist with respect to all the Work as provided in Section 8.1 and all Work (including 


all services, materials and equipment comprising the Project) has been completed in accordance 


with the requirements of this Agreement other than Punchlist items set forth on such final Punchlist 


and the applicable Punchlist Holdback Amount has been approved or determined by Owner; 


(j) Owner has received all Documentation as required to be delivered by the 


Project Substantial Completion Date in accordance with the requirements in this Agreement, 


including all Operating & Maintenance Manuals, the Turnover Package and As-Built Drawings in 


accordance with the requirements of Section 2.3, and Contractor has turned over all other system 


turnover packages; 


(k) all Operational Spare Parts and special tooling for the Project have been 


delivered to the Project Site and such spare parts have been stored as provided in Section 2.1(s); 


(l) the Designated Warranty Manager has been identified by Contractor and all 


Subcontractor Warranties have been assigned to Owner or its designee in form and substance 


reasonably satisfactory to Owner; and 


(m) Contractor has delivered the Project Substantial Completion Certificate to 


Owner pursuant to Section 7.7 certifying that all of the preceding conditions in this Section 7.5 


have been satisfied and Owner has accepted such Project Substantial Completion Certificate 


pursuant to Section 7.8, and such Project Substantial Completion Certificate has been included in 


the Turnover Package.  


Section 7.6 Final Completion. Contractor shall achieve Final Completion in accordance 


with the requirements of this Agreement on or prior to the Guaranteed Final Completion Date.  


The following are the conditions precedent for the Project to achieve Final Completion:   


(a) Contractor shall have achieved Project Substantial Completion and all 


conditions thereof continue to be satisfied, and the Project Site roads have been continuously 


maintained and are in accordance with their respective specifications and requirements up until 


and at the time of Final Completion; 
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(b) all Punchlist items have been completed or, pursuant to Section 3.3(f)(iii),  


Owner has withheld the remaining Punchlist Holdback Amount to complete any items on the final 


Punchlist not completed by Contractor in accordance with the terms hereof; 


(c) Owner shall have received all Documentation in relation to the Project as in 


accordance with the requirements of this Agreement including two sets of the final As-Built 


Drawings as set forth in Section 2.3(c) and the other documents and information required by the 


Interconnection Agreement in accordance with the requirements thereof; 


(d) Contractor is in compliance with the provisions of Section 2.13 regarding 


Project Site clean-up; 


(e) Contractor has restored or repaired, as required by this Agreement or 


Applicable Law, all property of Landowners that has been physically impacted by performance of 


the Work; 


(f) no Liens shall be outstanding against the Project or the Project Site and 


Owner shall have received all required lien waivers and releases under and Contractor is in 


compliance with the provisions of Section 3.6 and Section 12.1 regarding Liens; 


(g) Contractor has paid all undisputed Delay Liquidated Damages and 


Performance Liquidated Damages, if any (provided that Owner shall not be required to release the 


payment due at Final Completion unless and until final resolution and payment of all Delay 


Liquidated Damages, and Performance Liquidated Damages that are owed, if any); 


(h) the Project has demonstrated compliance with all remaining functional, 


capability and performance tests that were not a requirement of Project Substantial Completion; 


(i) all other items necessary to complete the Work have been completed; and 


(j) Contractor has delivered the Final Completion Certificate to Owner 


pursuant to Section 7.7 certifying that all of the preceding conditions in this Section 7.6 have been 


satisfied and Owner has accepted such Final Completion Certificate pursuant to Section 7.8. 


Section 7.7 Certification of Project Milestone Completion. Following a determination 


by Contractor that it believes that it has achieved any Project Completion Milestone, Contractor 


shall deliver the applicable Milestone Completion Certificate to Owner stating the date on which 


such Project Completion Milestone satisfied the requirements therefor.  The applicable Milestone 


Completion Certificate shall be accompanied by appropriate supporting documentation evidencing 


the satisfaction of the provisions in Section 8.1 – Section 8.6, as applicable. 


Section 7.8 Owner’s Acceptance.  Owner shall, within fifteen (15) Business Days after 


receipt of any Milestone Completion Certificate, deliver its countersignature to such Milestone 


Completion Certificate, or if Owner rejects any Milestone Completion Certificate, respond in 


writing giving its reasons for such rejection identifying the deficiencies in the requirements for the 


achievement of the applicable milestone, as applicable, and Contractor shall take the appropriate 


corrective action at is sole cost and expense to correct any such deficiencies.  Upon completion of 


such corrective action, Contractor shall provide to Owner a new Milestone Completion Certificate 
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for approval.  This process shall be repeated on an iterative basis until Owner accepts the applicable 


Milestone Completion Certificate and delivers its countersignature to such certificate.  The “Unit 


Mechanical Completion Date” for any Power Generating Unit shall be the day after the date on 


which the last of the conditions of Section 7.1 was satisfied or, in the discretion of Owner, waived.  


The “Unit Commissioning Completion Date” for any Power Generating Unit shall be the day after 


the date on which the last of the conditions of Section 7.2 was satisfied or, in the discretion of 


Owner, waived.  The “Project Mechanical Completion Date” shall be the day after the date on 


which the last of the conditions of Section 7.3 was satisfied or, in the discretion of Owner, waived. 


The “Project Commissioning Completion Date” shall be the day after the date on which the last of 


the conditions of Section 7.4 was satisfied or, in the discretion of Owner, waived.  The “Project 


Substantial Completion Date” shall be the day after the date on which the last of the conditions of 


Section 7.5 was satisfied or, in the discretion of Owner, waived.  The “Final Completion Date” 


shall be the day after the date on which the last of the conditions of Section 7.6 was satisfied or, in 


the discretion of Owner, waived.  In the event that Owner and Contractor are unable to agree 


regarding the existence or correction of any deficiencies identified by Owner, Contractor shall 


proceed with further Work as directed by Owner under protest, reserving the right to submit a 


claim under Section 5.3(c) for the additional Work required by Owner, and any Dispute regarding 


such claim shall be resolved in accordance with Article 19. 


ARTICLE 8 


PUNCHLISTS 


Section 8.1 Punchlists.   


(a) As a part of the completion of the Work, Contractor shall provide to Owner 


a list of Punchlist Items for each portion of the Work that requires Owner approval of (a) each Unit 


Mechanical Completion Certificate, (b) each Unit Commissioning Completion Certificate, (c) the 


Project Mechanical Completion Certificate, (d) the Project Commissioning Completion 


Certificate, and (e) the Project Substantial Completion Certificate, in each case, prior to 


achievement of the applicable Project Completion Milestone.  The Punchlist shall identify a 


Punchlist Amount associated with each Punchlist Item, in addition to a proposed schedule for the 


completion, correction or repair of such Punchlist Item.  If Owner, acting reasonably, determines 


that certain items on the Punchlist do not qualify as Punchlist Items and requires completion of 


such items prior to approval of the appropriate certificate, then such items shall be designated 


“critical items” and shall be tracked on such list until completed.  Owner shall be entitled to verify 


and, if necessary and acting reasonably, correct or add to, the Punchlist provided by Contractor 


and approve the Punchlist Amount of each Punchlist Item.  No later than fifteen (15) days prior to 


the anticipated date of Unit Mechanical Completion for each Power Generating Unit, Unit 


Commissioning Completion for each Power Generating Unit, Project Mechanical Completion, 


Project Commissioning Completion, or Project Substantial Completion, as applicable, Contractor 


shall prepare and submit to Owner a comprehensive list setting forth any unfinished Punchlist 


Items including a Punchlist Amount for, and Contractor’s estimated schedule for the completion 


of, each Punchlist Item thereon.  Owner shall be entitled to verify and, if necessary and acting 


reasonably, correct or add to, the list of Punchlist Items on the final Punchlist including designating 


any item a critical item as reasonably determined by Owner and approving the Punchlist Amount 


of each Punchlist Item on the final Punchlist.  Owner shall notify Contractor within ten (10) 


Business Days of receipt of the final Punchlist from Contractor of any additional items or critical 
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items Owner adds to the final Punchlist.  Upon delivery of such notice to Contractor, Contractor 


shall complete any “critical items” of Work, revise the Punchlist to include any additional 


Punchlist Items identified by Owner, and resubmit the revised Punchlist to Owner for review. The 


foregoing process shall continue on an iterative basis until Owner has approved the Punchlist.  If 


Owner fails to notify Contractor in writing of its approval or modification of the final Punchlist 


within ten (10) Business Days after Owner’s receipt of such final Punchlist from Contractor, then 


Owner shall be deemed to have approved such final Punchlist.  


(b) Completion of Punchlist.  Contractor shall proceed promptly to complete 


and correct all items on the Punchlist.  Failure to include an item on the Punchlist does not alter 


Contractor’s responsibility to complete all Work in accordance with this Agreement.  Contractor 


shall complete all Punchlist Items promptly after Owner receives such Punchlist and in any event 


in accordance with the schedule set forth in such Punchlist.  On a weekly basis following the 


approval of the final Punchlist by Owner, Contractor shall revise and update the Punchlist to 


include the date(s) that items listed on such Punchlist are completed by Contractor and accepted 


by Owner (such acceptance not to be unreasonably withheld, conditioned, or delayed).  


Notwithstanding any of the foregoing, any Punchlist Item shall not be considered complete until 


Owner shall have inspected such items and acknowledged, by notation on the Punchlist, that such 


item of Work is complete.  


ARTICLE 9 


DELAY LIQUIDATED DAMAGES; PERFORMANCE LIQUIDATED DAMAGES 


Section 9.1 Delay Liquidated Damages.5 


(a) In the event that Contractor has not achieved Project Substantial 


Completion on or before the Guaranteed Project Substantial Completion Date, then Contractor 


shall pay to Owner, for each day until Project Substantial Completion has been achieved, as 


liquidated damages (“Delay Liquidated Damages”), the amount of [[•] Dollars ($[•])] per day.   


(b) Owner shall provide a written notice (a “Late Completion Notice”) to 


Contractor from time to time, but not more than one time per month, of any Delay Liquidated 


Damages due as of the date of such Late Completion Notice.  Within thirty (30) days following 


the receipt of any Late Completion Notice, Contractor shall pay the Delay Liquidated Damages 


set forth therein; provided, however, that Owner may, in its sole discretion, offset any Delay 


Liquidated Damages against any amounts owed by Owner to Contractor.  If Contractor disputes 


Owner’s claim for Delay Liquidated Damages, Contractor shall pay Owner for any such Delay 


Liquidated Damages not in dispute and the Dispute shall be resolved pursuant to Article 19. 


Section 9.2 Performance Liquidated Damages.   


(a) If, for any Performance Guarantee Subject to Buydown, based on the results 


of any of the most recent Performance Tests that have been Successfully Run prior to Project 


Substantial Completion, the Project has satisfied the applicable Minimum Performance Guarantee 


but has not satisfied the applicable Performance Guarantee, as calculated in accordance with 


 
5 Note to Draft: Additional liquidated damages may be required based on the selected project technology and project 


schedule (e.g., tied to major equipment delivery dates or other Project Completion Milestones). 
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Exhibit U, then, subject to the ability to rerun such Performance Test any time or times for sixty 


(60) days thereafter (provided that Delay Liquidated Damages shall accrue during such period to 


the extent applicable), Contractor shall pay to Owner as liquidated damages, an amount equal to 


the applicable Performance Liquidated Damages.  Any Performance Liquidated Damages 


Contractor is obligated to pay to Owner under this Section 9.2(a) shall be subject to the limitations 


set forth in Section 10.1, and shall be due and payable as a condition to Project Substantial 


Completion. 


Section 9.3 Liquidated Damages not Penalty.  The Parties acknowledge and agree that 


because of the unique nature of the Project and the unavailability of a substitute facility, it is 


difficult or impossible to determine with precision the amount of damages that would or might be 


incurred by Owner as a result of Contractor’s failure to achieve (i) Project Substantial Completion 


by the Guaranteed Project Substantial Completion Date, or (ii) any applicable Performance 


Guarantee Subject to Buydown.  It is understood and agreed by the Parties that (1) Owner shall be 


damaged by the failure of Contractor to meet such obligations, (2) it would be impracticable or 


extremely difficult to fix the actual damages resulting therefrom, (3) any sums which would be 


payable under this Article 9 are in the nature of liquidated damages and not a penalty, and are fair 


and reasonable under the circumstances and (4) each payment of any Delay Liquidated Damages 


or Performance Liquidated Damages represents a reasonable estimate of fair compensation for the 


losses that may reasonably be anticipated from such failure, and shall, without duplication, be the 


sole and exclusive measure of damages with respect to any such failure by Contractor (but without 


limitation of Contractor’s obligation to achieve Project Substantial Completion, any Performance 


Guarantees Subject to Buydown, or to otherwise complete the Work in accordance with the Project 


Schedule or of Owner’s termination rights in Article 15).   


ARTICLE 10 


LIMITATION OF LIABILITY 


Section 10.1 Limitation of Liability. 


(a) Subject to Sections 10.1(b) and (c), Contractor’s aggregate liability for 


claims by Owner arising under this Agreement, including during all Warranty Periods, shall not 


exceed one hundred percent (100%) of the Aggregate Consideration. 


(b) The limits of liability set forth in Section 10.1(a) shall not apply to any 


liability arising out of Contractor’s gross negligence, fraud or willful misconduct, to losses covered 


by insurance (including required payments of deductibles) or to any liability of Contractor pursuant 


to Section 3.6(c), Section 12.1, Section 13.1(b), Article 16 or Article 18. 


(c) Contractor’s maximum aggregate liability for Delay Liquidated Damages 


and Performance Liquidated Damages under this Agreement will in no event exceed fifty percent 


(50%) of the Aggregate Consideration; provided, however, that (i) Delay Liquidated Damages 


shall not exceed thirty percent (30%) of the Aggregate Consideration, and (ii) Performance 


Liquidated Damages shall not exceed thirty percent (30%) of the Aggregate Consideration. 


(d) Each Party agrees to use reasonable efforts to mitigate its damages for 


which the other Party is liable hereunder. 
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Section 10.2 Limitation on Consequential Damages.  Except (a) for liquidated damages 


as expressly set forth in this Agreement, (b) for any breach by either Party of its obligations under 


Article 18 resulting in consequential damages, (c) to the extent damages (or other amounts) 


claimed by third parties (other than Owner Indemnitees or Contractor Indemnitees) for which 


Contractor or Owner have a duty to indemnify hereunder as expressly provided in Article 16 are 


shown to be consequential in nature, (d) damages attributable to a Party’s fraud or willful 


misconduct, in no event shall Owner or Contractor or their respective successors, assigns, 


shareholders, partners, directors, officers, managers, agents or employees be liable hereunder for 


any special, exemplary, indirect or consequential losses or damages, including loss of use, lost 


production, cost of capital, loss of goodwill, lost revenues or loss of contracts, even if such Party 


has been advised of the possibility of such damages, and each Party hereby releases the other and 


their respective successors, assigns, shareholders, partners, directors, officers, managers, agents or 


employees from any such liability.  


ARTICLE 11 


FORCE MAJEURE; EXCUSABLE EVENT 


Section 11.1 Excused Performance.  If Owner or Contractor is rendered wholly or 


partially unable to perform its obligations (other than any payment obligations) under this 


Agreement because of the occurrence of a Force Majeure Event or in the case of Contractor only, 


an Excusable Event, that Party shall be excused from whatever obligations are affected by the 


Force Majeure Event or Excusable Event to the extent so affected, provided that: 


(a) the affected Party gives the other Party prompt oral notification, followed 


by written notice, describing the particulars of the Force Majeure Event or Excusable Event known 


to such affected Party, including an estimation of its expected duration and probable impact on the 


performance of such Party’s obligations hereunder; 


(b) the notice described in clause (a) above shall be given promptly after the 


occurrence of the Force Majeure Event or Excusable Event and in no event shall the written notice 


be given more than five (5) days after the affected Party becomes aware of such occurrence; and 


if the affected Party fails to provide the other Party the written notice described in the foregoing 


clause (a) within such prescribed time period, any Project Schedule relief that such affected Party 


may be entitled to pursuant to a Change Order had such notice been timely provided shall be 


reduced on a day-for-day basis by the number of days such notice was late; 


(c) the suspension of performance shall be of no greater scope and of no longer 


duration than is reasonably required by the Force Majeure Event or Excusable Event; 


(d) the affected Party shall use all commercially reasonable efforts to mitigate 


or limit damages to the other Party as a result of the Force Majeure Event or Excusable Event by 


promptly taking appropriate and sufficient corrective action, to correct or cure the event excusing 


performance, including taking all commercially reasonable action to meet the Project Schedule, 


and shall continue to perform its obligations hereunder to the extent that performance is not 


excused; 
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(e) the affected Party shall continue to furnish timely, regular reports during the 


continuation of the Force Majeure Event or Excusable Event; 


(f) when the affected Party is able to resume performance of the affected 


obligations under this Agreement, that Party shall give the other Party written notice to that effect 


and the affected Party promptly shall resume performance of the affected obligations under this 


Agreement; and 


(g) any such Force Majeure Event or Excusable Event shall only excuse 


performance of the affected obligation to the extent and so long as such condition exists or directly 


impacts the critical path of the Project Schedule. 


Section 11.2 Mitigation.  The Party affected by the occurrence of a Force Majeure Event, 


or any matter constituting a Change hereunder, shall exercise all commercially reasonable efforts 


to eliminate, reduce, mitigate or limit the effects of such Force Majeure Event or Change.  In the 


case of a Force Majeure Event, the Party affected by the occurrence of a Force Majeure Event shall 


continue to perform any portion of the Work not affected by such Force Majeure Event and upon 


termination of such Force Majeure Event shall continue and complete the Work in accordance with 


the provisions of this Agreement. 


Section 11.3 No Adjustment Without Change Order.  No adjustment shall be made to the 


Contract Price, the Project Schedule or any Project Completion Milestones on account of any Force 


Majeure Event except by means of a Change Order issued in accordance with the provisions of 


Article 5 or if the Parties cannot agree on the terms of the Change Order, pursuant to a dispute 


resolution outcome pursuant to Article 19. 


Section 11.4 Burden of Proof.  The burden of proof as to whether (a) a Force Majeure 


Event or Excusable Event has occurred, (b) such event excuses a Party from performance under 


Section 11.1 and (c) such event entitles a Party to an equitable adjustment to the Project Schedule 


or the Contract Price under Section 11.1, in each case shall be upon the Party claiming such Force 


Majeure Event or Excusable Event. 


ARTICLE 12 


WARRANTIES 


Section 12.1 No Liens.  Contractor warrants that good, exclusive and marketable title to 


Owner, as to all portions of the Work and the Project (including the Equipment and Materials) 


shall pass to Owner as provided in Section 13.1(a), and that no services or Equipment and Materials 


will have been acquired by Contractor or any Subcontractor or Supplier subject to an agreement 


under which a Lien is retained by the seller or otherwise imposed by Contractor or such other 


Subcontractor or Supplier that would survive payment to Contractor (or, if applicable, by 


Contractor to such other Subcontractor or Supplier).  In addition, Contractor warrants that, upon 


receipt by Contractor of payments as provided in this Agreement (or, if later, by Contractor to any 


applicable Subcontractor or Supplier who may otherwise have a lien subject to such payment), 


Contractor shall render the applicable portions of the Project to which such payments apply, other 


property of Owner and the Project Site free and clear of any and all Liens other than Liens created 


by Owner.  The warranty provided in this Section 12.1 shall not be subject to any limitation of 
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liability otherwise provided to Contractor under this Agreement, including the limitations of 


liability set forth in Article 10.  Passage of title shall not affect risk of loss, which shall be governed 


by Article 13. 


Section 12.2 Subcontractor and Supplier Warranties. 


(a) Contractor will procure from each Subcontractor and Supplier providing 


Equipment and Materials for the Project and other physical items comprising the Balance of Plant 


(collectively, “Physical Items”) or services other than services covered by the Contractor 


Warranties being provided directly by Contractor (which are addressed in Section 12.3) warranties 


that provide that, for the duration of the Warranty Period, (a) with respect to Physical Items, such 


Physical Items will be: (i) new, unused and undamaged (when installed), and of quality specified 


in the Scope of Work and where not so specified be of good quality and good condition; and (ii) 


free from Defects in design, workmanship and materials and (iii) provided in accordance with (A) 


all Applicable Laws as in effect on the Project Substantial Completion Date and (B) all applicable 


Codes and Standards as such Codes and Standards exist on the Project Substantial Completion 


Date, and (b) with respect to services, such services will be performed: (i) in a prudent and 


workmanlike manner, consistent with Prudent Industry Practices, (ii) in accordance with (A) the 


plans and specifications and accompanying data set forth in the Scope of Work and the Design 


Documents, (B) all Applicable Laws as in effect on the Project Substantial Completion Date and 


(C) all applicable Codes and Standards as such Codes and Standards exist on the Project 


Substantial Completion Date and (iii) so that Physical Items are delivered, handled, stored 


(whether on-Project Site or off-Project Site) and installed in accordance with all manufacturer’s 


instructions and in a manner that does not void or impair manufacturer warranties (collectively, 


“Subcontractor Warranties”). Contractor will obtain and maintain all such Subcontractor 


Warranties in full force and effect through assignment of such Subcontractor Warranties to Owner 


pursuant to Section 12.2(b) and such Subcontractor Warranties will run for the benefit of and be 


enforceable by Owner against the applicable Subcontractor or Supplier providing such 


Subcontractor Warranty during the applicable warranty period under such Subcontracts, and 


Contractor will include language to such effect in each Subcontract. 


(b) No later than and as a condition to Project Substantial Completion, 


Contractor shall assign to Owner or its designee its rights under any and all Subcontractor 


Warranties (and associated provisions of the applicable Primary Subcontracts necessary to enjoy 


and enforce the rights and remedies of the warranties assigned) pursuant to an assignment 


agreement in form and substance reasonable satisfactory to Owner. Contractor will secure such 


assignment from each Subcontractor and Supplier, and Contractor will deliver to Owner copies of 


all Subcontracts providing for warranties enforceable by Owner. Neither Contractor nor anyone 


directly or indirectly employed by it, nor anyone for whose acts Contractor may be liable, shall 


(including any Subcontractor or Supplier) take any action which could release, void, impair or 


waive any Subcontractor Warranties. To the extent that any Subcontractor Warranty would be 


voided, impaired or diminished by reason of Contractor’s negligence or other default under this 


Agreement, Contractor shall be responsible for correcting such negligence or other fault and shall 


in any event be responsible for correcting any Defects in Equipment and Materials or services that 


would have been covered under such Subcontractor Warranty pursuant to Contractor’s warranty 


obligations set forth in this Article 12.  
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(c) If Owner discovers that the Work, the Project or any part thereof fails to 


meet the Subcontractor Warranties or any of the Contractor Warranties during the Warranty 


Period, Owner will promptly notify the Designated Warranty Manager of such failure in writing 


and make available access to that portion of the Project as necessary for correction of the Defect 


or failure as soon as reasonably practicable.  Contractor shall thereupon as promptly as practicably 


possible but at such time as reasonably directed by Owner, at Contractor’s sole expense, correct, 


repair, modify, or replace those Defects or failures and any damage to the Work or the Project that 


arises from any such Defect or failure or otherwise cure such deviation, breach or failure, including 


repair, disassembly, removal, transportation, reassembly or re-performance of any affected portion 


of the Work and the Project so that such item of Work or the Project, as applicable, satisfies the 


Contractor Warranties.  Without limiting the foregoing provisions of this Section 12.2(c), 


Contractor shall upon receipt of a Subcontractor Warranty claim, as promptly as practicably 


possible but at such time as reasonably directed by Owner, at Contractor’s sole expense, provide 


and perform all labor and work associated with the removal and reinstallation of any Equipment 


and Materials that fails to comply with any of the Subcontractor Warranties including disassembly 


and reassembly or re-performance of any affected portion of the Work and the Project; provided 


that, for the sake of clarity, the foregoing shall not limit Contractor’s responsibility for any breach 


or failure of any Contractor Warranties and Owner’s remedies in respect of any such breach or 


failure.  Notwithstanding the foregoing, if any portion of the Work or the Project fails to meet the 


Subcontractor Warranties, Owner may, at its election, notify such Subcontractor directly. 


(d) In the event that Contractor fails to promptly undertake and prosecute all 


reasonable actions to correct a Defect, then Owner, after providing five (5) Business Days’ notice 


to the Designated Warranty Manager, may correct such Defect so that the defective Work or 


component complies with the requirements of this Agreement, and Contractor shall be liable for 


all direct costs, charges, and expenses reasonably incurred by Owner in connection with such repair 


or replacement and shall forthwith pay to Owner an amount equal to such costs, charges, and 


expenses upon receipt of invoices with supporting documentation certified by Owner.  For the 


purposes of this Section 12.2(d) “promptly” means a maximum of three (3) Business Days after 


notice of the Defect is provided to the Designated Warranty Manager, provided that, if such Defect 


is not preventing operation of all or a portion of the Project and the correction of such Defect 


cannot be completed within three (3) Business Days, “promptly” means such longer time (not to 


exceed forty-five (45) additional days) as is necessary provided that Contractor continues to 


diligently execute the Warranty work. 


Section 12.3 Contractor’s Warranties. 


(a) In addition to Contractor’s obligation to secure in its Subcontracts, for the 


benefit of Owner, the Subcontractor Warranties, Contractor warrants directly to Owner that all 


Work (including design, installation and engineering services) provided by Contractor or the 


Subcontractors or Suppliers in connection with the Work will be (a) performed in a professional 


and prudent manner, with the degree of skill and care that is exercised by nationally recognized 


firms in the same field under the same or similar circumstances (b) performed in accordance with 


(i) the plans and specifications and accompanying data set forth in the Scope of Work, (ii) all 


Applicable Laws as in effect on the Project Substantial Completion, (iii) all applicable Codes and 


Standards as such Codes and Standards exist on the Project Substantial Completion Date, (iv) 
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Good Utility Practice, Prudent Industry Practices, Applicable Laws, the Permits and other 


applicable provisions of this Agreement, and (c) free from any Defects (the “Work Warranty”).  


(b) Contractor further warrants and guarantees to Owner (the “Materials 


Warranty”) that all Equipment and Materials and other items furnished by Contractor and any 


Subcontractors or Suppliers hereunder: (i) shall be new and of utility industry grade when 


delivered and accepted at the Project Site; (ii) shall be free from any charge, lien, security interest 


or other encumbrance; and (iii) shall be free from Defects (the “Materials Warranty” and together 


with the Work Warranty, the “Contractor Warranties”). 


(c) If during the Warranty Period any portion of the Work or the Project fails 


to comply with the requirements of this Agreement due to a failure by Contractor or of the Work 


or the Project to comply with the Contractor Warranties, Contractor shall cause such Defect or 


failure to be corrected at no additional cost to Owner as provided in Section 12.2(d).  Any Work 


re-performed, repaired or replaced in satisfaction of Contractor’s warranty obligations will 


automatically be re-warranted (and the Warranty Period extended as applicable) by Contractor in 


conformance with the same Contractor Warranties as set forth in this Section 12.3, and Contractor 


will have the same obligations in relation thereto, for a period of two (2) years from the date such 


re-performance, rework, repair or replacement is completed.  


(d) If, during the Warranty Period, there is a failure of an applicable item of 


Equipment and Materials occurring two (2) or more times within a twelve (12) month period, and 


such failure could reasonably be expected to result from the same cause, then Owner shall provide 


notice to the Designated Warranty Manager of such failure or, if Contractor becomes aware of any 


such occurrence, Contractor shall provide written notice of the same to Owner.  Contractor, or the 


Designated Warranty Manager on Contractor’s behalf, shall consult with the applicable 


manufacturer(s) to do a root cause analysis and to determine what changes, repairs or replacements 


to such item of Equipment and Materials are necessary to correct such failure and to avoid further 


failures of all such Equipment and Materials which may not have yet experienced such failures.  


Contractor shall consult with Owner and seek Owner’s approval to make such necessary changes, 


repairs or replacements to all the Equipment and Materials installed at the Project Site (whether or 


not such Equipment and Materials have experienced such failures) all at its own cost and expense.  


Without limiting the above, in each case during the Warranty Period, Contractor shall repeat such 


process on an iterative basis until such failure and the underlying cause thereof is corrected to 


Owner’s reasonable satisfaction. 


Section 12.4 Designated Warranty Manager.  No later than thirty (30) days prior to (and 


as a condition to) Project Substantial Completion, Contractor shall designate a warranty manager 


(the “Designated Warranty Manager”) to manage any warranty claims Owner has during the 


Warranty Period.  The Designated Warranty Manager shall constitute Key Personnel hereunder 


and shall be subject to the requirements of Section 2.7.  The Designated Warranty Manager shall 


prosecute all warranty claims on Owner’s behalf, including those on account of the Subcontractor 


Warranties, unless Owner, in its sole discretion and upon written notice to the Designated 


Warranty Manager, elects to prosecute such claims on its own behalf.  The Designated Warranty 


Manager shall cooperate with Owner and shall keep Owner informed on a regular basis regarding 


the status and resolution of all warranty claims, maintain a warranty claim log with respect to all 


warranty claims filed which shall include the status of all such claims, participate in regular 
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meetings with Owner on account of any such warranty claims and diligently prosecute all warranty 


claims on Owner’s behalf.  


ARTICLE 13 


TITLE AND RISK OF LOSS 


Section 13.1 Passage of Title; License. 


(a) Contractor shall transfer title to the Equipment and Materials and other 


items or Work that become part of the Project to Owner, or as otherwise directed by Owner, upon 


the earlier of (i) payment for such Equipment and Materials or Work or other items or (ii) 


incorporation of such Equipment and Materials or other items of Work, as the case may be, into 


the Project; provided, however, that any such Equipment and Materials or other items of Work 


title to which passes pursuant to subsection (ii) of this Section 13.1(a) that have been acquired by 


Contractor or any Subcontractor or Supplier subject to an agreement under which a Lien is retained 


by the seller or otherwise imposed by Contractor or such other Subcontractor or Supplier shall 


remain subject to such Lien until the payment by Owner to Contractor for such Equipment and 


Materials or other items of Work (or, if applicable, by Contractor to such other Subcontractor or 


Supplier).  


(b) Contractor hereby grants to Owner and its respective successors and assigns 


a fully paid-up and royalty-free, permanent and perpetual, irrevocable, nonexclusive, worldwide 


right and license in, to and under all Intellectual Property Rights of Contractor, effective with 


respect to each portion of the Work as of the completion of such Work, which are incorporated in 


or cover all or any part of the Work or that are embodied in any items or materials being provided 


by Contractor to enable use of the Work to use and exploit the Work, all Documentation and all 


such items and materials provided by Contractor in connection with the completion, design, 


construction, installation, operation, maintenance, repair, replacement, expansion, modification, 


reconstruction or alteration of the Project (the “Purpose”) or any portion, subsystem or component 


thereof, including any Equipment and Materials, such use and exploitation, including the right to 


reproduce and distribute such Documentation and such items and materials provided by Contractor 


(and derivatives of the foregoing) for the Purpose, subject to the confidentiality provisions of 


Section 18.1. 


(c) The grant of licenses in Section 13.1(b) and this Section 13.1(c) shall be 


assignable to other Persons solely pursuant to all terms and conditions controlling such assignment 


in Section 20.6.  Contractor shall, prior to directing any Subcontractor or Supplier to produce any 


design or engineering work in connection with the Project, obtain a valid license of any such 


Intellectual Property Rights from such Subcontractor or Supplier in terms substantially similar to 


those that obligate Contractor to Owner as expressed in Section 13.1(b). 


(d) Subject to Section 13.1(b) and the confidentiality provisions of Section 


18.1, the Documentation accumulated or developed in respect of the Balance of Plant, the Power 


Generating Units, the Facility or the Project, and transferred by Contractor, its employees or any 


Subcontractor or Supplier and delivered to Owner, shall become the property of Owner upon 


delivery without any further consideration to be provided therefor. 
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(e) To the extent Contractor purchases or provides any software for the Project, 


which software is necessary for the continued operation of the Project after Project Substantial 


Completion, at or prior to Project Substantial Completion, the license to such software (if such 


software was not obtained by Contractor in the name of Owner) shall be validly assigned to Owner 


(it being agreed that Contractor shall be responsible for obtaining the consent to such assignment 


from the applicable Subcontractor or Supplier, if required).  Owner shall not be obligated to pay 


any fees or expenses associated with such software licenses. 


Section 13.2 Risk of Loss Prior To Project Substantial Completion.  Notwithstanding the 


earlier passage of title to Owner, prior to the achievement of Project Substantial Completion, 


Contractor shall have care, custody and control of the Work related to the Project and, without 


limitation of its right to make claims for relief pursuant to Article 5, shall bear the risk of loss 


related thereto and shall have full responsibility for the cost of replacing or repairing any damage 


to the Project or related Work (including Equipment and Materials) that are lost, damaged or stolen 


before the date that the Work has achieved Project Substantial Completion without any adjustment 


to the Contract Price. In addition, prior to Substantial Completion, Contractor shall have care 


custody and control and risk of loss of the Work for all Warranty work that arises, including repair, 


disassembly, removal, transportation, reassembly or re-performance of any affected portion of the 


Work. 


Section 13.3 Risk of Loss After Project Substantial Completion.  Upon Project 


Substantial Completion, Owner shall assume care, custody and control of, and risk of loss for, the 


Project, the Work, and any systems, sub-systems and items of the Project; unless the loss or 


damage to the Project (i) is caused by Contractor, a Subcontractor, Supplier or a Person over whom 


Contractor has control or any Affiliate of Contractor following Project Substantial Completion, or 


(ii) is otherwise covered under the Contractor Warranties or other breach of the Contractor 


Warranties, in which case, such loss or damage shall be made good by Contractor at its own cost 


and Contractor shall proceed with the execution and completion of the Work and making good any 


such loss or damage in accordance with this Agreement. 


Section 13.4 Contractor Tools.  Title and risk of loss or damage to the equipment, tools 


and Construction Aids of Contractor, all Subcontractors, Suppliers and their respective employees 


and agents shall at all times remain with those Persons, and Owner shall have no responsibility for 


such equipment, tools or Construction Aids. 


ARTICLE 14 


INSURANCE 


Section 14.1 Contractor Insurance.  From and after the Notice to Proceed Date, 


Contractor shall procure and maintain in full force and effect, or cause to be procured and 


maintained in full force and effect, the minimum levels of insurance set forth in Exhibit K with 


one or more duly licensed insurance carrier(s) as provided in Exhibit K (such insurance hereinafter 


referred to as “Contractor Insurance”).  All insurance coverage shall be in accordance with the 


terms in Exhibit K and shall be maintained with insurance carriers that maintain a Best’s rating of 


at least “A-“ or such other carriers that are otherwise acceptable to Owner, and are permitted to do 


business in the United States and, to the extent required by Applicable Law, authorized to do 


business in the State of Oklahoma.  Contractor shall be responsible for the payment of all 
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deductible amounts with respect to the Contractor Insurance.  The policies of liability insurance to 


be maintained as part of Contractor Insurance shall be written or endorsed to include the following: 


(a) specify Owner and Landowners designated by Owner, each of their 


subsidiaries and Affiliates, co-venturers, and their directors, officers, members, managers, as well 


as their respective employees and/or agents as additional insureds, except with respect to any 


workers compensation’ and professional liability insurance, if applicable.  This additional insured 


status shall apply regardless of the enforceability of the indemnity provisions in this Agreement; 


(b) with respect to any additional insured, provide that action or inaction of 


Contractor, any Subcontractor or Supplier or any other third party shall not invalidate the interests 


of any additional insured in the insurance, and will insure each such insured regardless of any 


breach or violation of any warranty, declaration or condition contained in such insurance by the 


primary named insured wherever coverage will apply; 


(c) contain a severability of interests or cross-liability endorsement providing 


that inasmuch as the policies are written to cover more than one insured, all terms and conditions, 


insuring agreements and endorsements, with the exception of limits of liability, shall operate in 


the same manner as if there were a separate policy covering each insured; 


(d) provide that, in the event of any loss payment under such policy, the insurer 


shall waive any rights of subrogation against Owner, Landowners, and each of their subsidiaries 


and Affiliates, co-venturers, or their directors, officers, members, managers, as well as their 


respective employees and/or agents, and shall waive any setoff or counterclaim or any other 


deduction whether by attachment or otherwise as applicable to any of these parties; 


(e) provide that the insurance is primary and not excess to or with right of 


contribution from any other insurance or self-insurance maintained by or which might otherwise 


be available to the Parties; 


(f) provide that Owner shall have the right, but not any obligation, to pay 


premiums if Contractor shall fail to do so; and 


(g) with respect to coverage for completed operations under the general liability 


insurance, be in place throughout the performance of the Work and for five (5) years after Final 


Completion. 


Section 14.2 Certificates.  On or prior to the Notice to Proceed Date, Contractor shall 


furnish to Owner certificates of insurance (in all cases, including relevant endorsements) from each 


insurance carrier showing that the insurance required pursuant Exhibit K is in full force and effect 


and the amount of the carrier’s liability thereunder.  Certificates of insurance submitted under this 


Section 14.2 shall be in form and content reasonably acceptable to Owner.  The failure by 


Contractor to provide Owner with certificates of insurance, or Owner to insist upon certificates of 


insurance, shall not be deemed a waiver of any rights of Owner under this Agreement. Contractor 


shall also deliver to Owner certificates of each renewal of such insurance promptly after receipt. 


Section 14.3 Notice of Cancellation.  All policies of insurance to be secured and 


maintained by Contractor hereunder shall provide, by endorsement, that each Party and any 
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additional insured shall be provided (a) thirty (30) days’ prior written notice of any cancellations 


or material policy changes that would result in non-compliance with this Article 14, and that no 


such cancellation or change shall be effective without such notice, and (b) copies of any notices 


under such policies of any default or other act or omission by the applicable insured party that 


might invalidate, render unenforceable or result in a lapse of such policy in whole or in part. 


Section 14.4 Failure to Pay.  The insolvency, bankruptcy or failure of any insurance 


company carrying insurance of Contractor, or the failure of any insurance company to pay claims 


accruing, shall not affect, negate or waive any of the provisions of this Agreement. 


Section 14.5 Nonwaiver.  The insurance coverages required of Contractor set forth in 


Exhibit K shall in no way affect, nor are they intended as a limitation of, Contractor’s liability in 


respect to its performance of the Work and or its other obligations under this Agreement. 


ARTICLE 15 


DEFAULT AND TERMINATION 


Section 15.1 Contractor Defaults.  The occurrence of any one or more of the following 


events shall constitute an event of default by Contractor hereunder (a “Contractor Event of 


Default”):  


(a) Any representation or warranty of Contractor proves to be false or 


misleading when made unless (i) the fact, circumstance or condition that is the subject of such 


representation or warranty is made true within twenty (20) days after Owner has given notice 


thereof to Contractor; provided, however, that if the fact, circumstance or condition that is the 


subject of such representation or warranty can be corrected but not within such twenty (20) day 


period and if Contractor within such twenty (20) day period commences, and thereafter diligently 


proceeds, to correct the fact, circumstance or condition that is the subject of such representation or 


warranty, such period shall be extended for such further period not to exceed forty five (45) days 


after Owner has given notice thereof to Contractor, and (ii) such cure removes any adverse effect 


on Owner of such fact, circumstance or condition being otherwise than as first represented, or such 


fact, circumstance or condition being otherwise than as first represented demonstrably does not 


adversely affect Owner in any material respect;  


(b) Bankruptcy of Contractor or Contractor Parent Guarantor; 


(c) Contractor Parent Guarantor repudiates the Contractor Parent Guaranty or 


fails to perform its obligations thereunder or the Contractor Parent Guaranty is invalid, no longer 


in effect or unenforceable for any reason; 


(d) Contractor fails to achieve Project Substantial Completion by the 


Guaranteed Project Substantial Completion Date, such delay is continuing and Contractor’s 


liability for Delay Liquidated Damages or Performance Liquidated Damages meets or exceeds any 


of the limitations thereon set forth in Section 10.1(c); 


(e) Contractor fails to maintain the Contractor Insurance coverages required by 


Article 14 and in accordance with Article 14 and Contractor fails to remedy such breach within 
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[ten (10) days] after the date on which Contractor receives written notice from Owner with respect 


thereto; 


(f) Any of the following occurs: (i) Contractor abandons the Work for twenty 


(20) consecutive days, or (ii) Contractor suspends performance of a material portion of the Work 


(other than as expressly permitted or authorized under this Agreement) for a period of twenty (20) 


consecutive days; and as to each of sub-clauses (i) and (ii) of this Section 15.1(f), Contractor has 


not cured its noncompliance therewith within twenty (20) days after written notice from Owner; 


(g) Contractor fails to make any payment when due that is required to be made 


by Contractor to Owner hereunder that is not otherwise in dispute, and such failure continues for 


ten (10) days after receipt of written notice from Owner to Contractor of such nonpayment; 


(h) Contractor assigns or transfers this Agreement or any right or interest herein 


except in accordance with Section 20.6; or 


(i) Except as otherwise expressly provided for in this Section 15.1, Contractor 


is in breach of any obligation under this Agreement and such breach continues for [thirty (30) 


days] after receipt of written notice from Owner. 


Section 15.2 Owner Defaults.  The occurrence of any one or more of the following events 


shall constitute an event of default by Owner hereunder (an “Owner Event of Default”): 


(a) Owner fails to pay to Contractor any payment when due that is required to 


be made by Owner to Contractor hereunder that is not in dispute, and such failure continues for 


ten (10) days after receipt of written notice from Contractor to Owner of such nonpayment; 


(b) Any representation or warranty of Owner proves to be false or misleading 


when made, unless (i) the fact, circumstance or condition that is the subject of such representation 


or warranty is made true within twenty (20) days after Contractor has given notice thereof to 


Owner; provided, however, that if the fact, circumstance or condition that is the subject of such 


representation or warranty can be corrected but not within such twenty (20) day period and if 


Owner within such twenty (20) day period commences, and thereafter diligently proceeds, to 


correct the fact, circumstance or condition that is the subject of such representation or warranty, 


such period shall be extended for such further period not to exceed forty five (45) days after 


Contractor has given notice thereof to Owner, and (ii) such cure removes any adverse effect on 


Contractor of such fact, circumstance or condition being otherwise than as first represented, or 


such fact, circumstance or condition being otherwise than as first represented demonstrably does 


not adversely affect Contractor in any material respect; 


(c) Bankruptcy of Owner; 


(d) Owner assigns or transfers this Agreement or any right or interest herein 


except in accordance with Section 20.6; or 


(e) one or more Owner-Caused Delays (other than Owner-Caused Delays for 


failure to comply with Section 4.1(g)) entitling Contractor to a Change Order has occurred and the 


extensions to the Project Schedule attributable to such Owner-Caused Delays exceed [one hundred 
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eighty (180) days] in the aggregate or, one or more Owner-Caused Delays for failure to comply 


with Section 4.1(g) entitling Contractor to a Change Order has occurred and the extensions to the 


Project Schedule attributable to such Owner-Caused Delays exceed three hundred sixty five (365) 


days in the aggregate. 


Section 15.3 Cure of an Event of Default.  An Event of Default shall be deemed cured 


only if such default shall be remedied within the relevant time period, if any, specified in Section 


15.1 and Section 15.2 after written notice has been sent to the defaulting Party from the non-


defaulting Party specifying the default and demanding that the same be remedied (provided that 


failure of a Party to provide such notice shall not be deemed a waiver of such default). 


Section 15.4 Event of Default Remedies. 


(a) Termination.  Upon the occurrence of an Event of Default and following 


any applicable cure period without the defaulting Party having cured such Event of Default, the 


non-defaulting Party, without prejudice to any remedy provided herein or otherwise available at 


law or in equity, may, by written notice to the defaulting Party, terminate this Agreement.  The 


termination of this Agreement shall be without prejudice to any other rights or remedies which a 


Party may have against the other, and no termination of this Agreement shall constitute a waiver, 


release or estoppel by either Party of any right, action or cause of action it may have against the 


other. 


(b) Termination Due to Prolonged Excusable Event.  If any Excusable Event 


has occurred and continues for more than three hundred and sixty five (365) consecutive days, 


Contractor may terminate this Agreement by written notice to Owner. 


(c) Termination by Owner.  In the event of a termination by Owner pursuant to 


Section 15.4(a), subject to Section 15.6, Owner shall not be required to make any further payment 


to Contractor unless and until all claims between the Parties are settled or resolved.  Upon such 


termination, Contractor shall withdraw from the Project Site, shall assign to Owner such of 


Contractor’s Subcontracts (including Primary Subcontracts) as Owner may request (subject to 


Owner assuming the obligations of Contractor under such Subcontracts and purchase orders that 


arise after the date of such assignment), and shall license, in the manner provided herein, to Owner 


all Intellectual Property Rights (to the extent not previously licensed in accordance with the terms 


hereof) of Contractor related to the Work reasonably necessary to permit Owner to complete or 


cause the completion of the Work, and in connection therewith Contractor authorizes Owner and 


its respective agents to use such information in completing the Work (and otherwise in connection 


with the Project, subject to the confidentiality provisions of Section 18.1), shall remove such 


materials, equipment, tools, and instruments used by and any debris or waste materials generated 


by Contractor in the performance of the Work as Owner may direct, and Owner may take 


possession of any or all Documentation necessary for completion of the Work (whether or not such 


Documentation is complete). 


(d) Additional Owner Remedies. Upon the occurrence or happening of a 


Contractor Event of Default, Owner, in addition to all other rights and remedies provided in other 


provisions of this Agreement, may (i) take possession and control of the Project and the Project 


Site, (ii) with or without terminating this Agreement, take possession of all construction materials 







 75 
[CT/RICE] EPC 


and finish all or part of the Work by whatever means, manner or methods Owner may deem 


reasonable, (iii) with or without terminating this Agreement, assume the rights and obligations of 


Contractor arising after the date of such assumption, and require performance by Subcontractors 


and Suppliers, under any or all of Subcontracts and purchase orders covering the unperformed 


parts of the Work whether pursuant to assignment or pursuant to the third party beneficiary rights 


of Owner under such Subcontracts and purchase orders, (iv) with or without terminating this 


Agreement, make such payments, acting reasonably, that Contractor is failing to pay in connection 


with the relevant Contractor Event of Default and either offset the cost of such payment against 


payments otherwise due to Contractor under this Agreement or Contractor shall be otherwise liable 


to pay and reimburse such amounts to Owner, or (v) exercise, enforce, pursue and realize on any 


and all other rights and remedies available to Owner at law or in equity or under this Agreement 


and all other agreements, documents and instruments executed in connection with this Agreement.  


In the event Owner, upon the happening or occurrence of a Contractor Event of Default, elects to 


take possession of the Project Site and all construction materials and finish all or part of the Work, 


Owner, at its election, may assume the rights, powers, remedies, duties, responsibilities and 


obligations of Contractor under all of its Subcontracts and purchase orders covering the 


unperformed portions of the Work and continue the performance under any such assumed 


Subcontracts and purchase orders in order to finish the unperformed portion of the Work. 


(e) If Owner elects to assume any Subcontract or purchase order as described 


in this Article 15, then, subject to payment of all amounts due pursuant to Section 15.5 in the case 


of termination due to Owner Event of Default, (i) Contractor shall execute all assignments or other 


reasonable documents and take all other reasonable steps requested by Owner which may be 


required to vest in Owner all rights, set-offs, benefits and titles necessary to effect such assumption 


by Owner; and (ii) Contractor shall agree to indemnify Owner against liabilities arising under the 


assumed Subcontract or purchase order prior to the effective date of the assignment and (iii) Owner 


shall simultaneously agree to indemnify Contractor against liabilities thereafter arising under the 


assumed Subcontract or purchase order. 


Section 15.5 Payments to Contractor Upon Termination.  In the event that this Agreement 


is terminated by Contractor pursuant to Section 15.4(a) due to an Owner Event of Default or 


pursuant to Section 15.4(c), then, as Contractor’s sole and exclusive remedy for compensation 


arising out of the Owner Event of Default permitting termination of this Agreement or termination 


pursuant to Section 15.4(c), Owner shall pay Contractor the sum of all proven costs reasonably 


incurred with respect to any Equipment and Materials, labor, Construction Aids, costs of 


terminating Subcontracts (or, to the extent requested by Owner, assigning to Owner such 


Subcontracts) and other project related contracts and commitments, and reasonable and 


documented demobilization costs of Contractor, less amounts previously paid by Owner against 


the Contract Price,.  If the sum of the amounts payable pursuant to the immediately preceding 


sentence is less than the amounts previously paid by Owner against the Contract Price, Contractor 


shall refund the difference to Owner.  Upon making such payment, Owner shall take title to all 


Work not already conveyed to Owner, and, thereafter, may finish the Work and complete the 


Project.  Any such Work performed by or on behalf of Owner shall be excluded from any 


Contractor Warranties given hereunder.  Simultaneously with making the payment required under 


this Section 15.5, Owner shall have the right to take an assignment of all Subcontracts and purchase 


orders entered into by Contractor in connection with the Work, subject to Owner assuming the 
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obligations of Contractor under such Subcontracts and purchase orders, as further provided in 


Section 2.10(b). 


Section 15.6 Payment of Damages to Owner.  Subject to Article 10, upon a termination 


of this Agreement in accordance with Section 15.4(a) by Owner due to a Contractor Event of 


Default, Owner shall be entitled to recover from Contractor promptly upon written notice to 


Contractor, as damages for loss of bargain and not as a penalty, (and in addition to all other 


amounts Owner is entitled to recover under this Agreement, including any liquidated damages 


accrued prior to such termination) an amount equal to the reasonable and substantiated costs of 


completing the Work including, additional reasonable overhead and legal, engineering and other 


professional costs and expenses (taking into account the requirements of the Project Schedule and 


including compensation for obtaining a replacement contractor required as a consequence of such 


Contractor Event of Default) minus those costs that would have been payable to Contractor but for 


such Contractor Event of Default (and, to the extent applicable, Contractor shall remain liable for 


the satisfaction of all liabilities incurred prior to Owner’s termination, including payment of any 


liquidated damages).  Upon determination of the total cost of such remaining Work, Owner shall 


notify Contractor in writing of the amount, if any, that Contractor shall pay Owner. 


Section 15.7 Survival of Warranty and Warranty Period.  In the event of a termination of 


this Agreement pursuant to this Article 15, the Contractor Warranties and the Warranty Period 


with respect to parts of Work completed prior to such termination and paid for in full shall survive 


and continue in full force and effect in accordance with the terms of this Agreement. 


Section 15.8 Remedies Cumulative.  Except as expressly provided in this Agreement, all 


remedies given to Contractor or Owner under this Agreement by the other Party, including those 


provided by law or equity, shall be cumulative, and may be exercised concurrently or 


consecutively and shall be in addition to all other remedies a Party may have under this Agreement, 


at law or in equity.  The exercise of any one or more of these remedies shall not preclude the 


exercise of any other available remedy.  No waiver by either Contractor or Owner of any violation 


or breach by the other Party of any of the terms, provisions or covenants contained in this 


Agreement shall be deemed or construed to constitute a waiver of any other violation or breach of 


any of the terms, provisions or covenants contained in this Agreement.  Failure of Contractor or 


Owner to declare any default immediately upon the happening or occurrence thereof, or any delay 


by Contractor or Owner in taking any action in connection therewith, shall not waive such default, 


but Contractor or Owner, as the case may be, shall have the right to declare any such default at any 


time and take such action as might be lawful or authorized hereunder, either in law or in equity.  


Forbearance by Contractor or Owner to enforce one or more of the remedies provided in this 


Agreement upon an Event of Default by the other Party shall not be deemed or construed to 


constitute waiver of any other violation or default.  No provision of this Agreement shall be 


deemed to have been waived by Contractor or Owner unless such waiver is in writing and signed 


by the Party granting any such waiver. 


ARTICLE 16 


INDEMNIFICATION 


Section 16.1 Indemnification By Owner. 
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(a) General Indemnity.  Owner, shall indemnify, defend and hold harmless 


Contractor and its Affiliates, successors and permitted assigns, and their respective employees, 


agents, partners, shareholders, members, directors, officers and managers (collectively, the 


“Contractor Indemnitees”) from and against any and all suits, actions, legal or administrative 


proceedings, claims, losses, demands, costs (including reasonable, documented attorneys’ fees) 


and expenses of any nature for death or personal injury to any person or physical damage to 


property of third parties to the extent that the same arises out of a negligent (whether active or 


passive) act or omission or the willful misconduct of Owner or its respective employees or agents, 


except to the extent that such Contractor Indemnitee shall in fact have received insurance proceeds 


from liability insurance coverage which Contractor is required to obtain by this Agreement or 


which Contractor would have received if Contractor had obtained the insurance coverage which 


Contractor is required to obtain by this Agreement.  This Section 16.1(a) shall not require 


indemnification for claims caused by or resulting from the sole negligence of the Contractor 


Indemnitees. 


(b) Environmental Indemnity.  Owner shall indemnify, defend and hold 


harmless each Contractor Indemnitee from and against all suits, actions, legal or administrative 


proceedings, claims, losses, demands, costs (including reasonable, documented attorneys’ fees) 


and expenses, including claims for property damage, personal injury or bodily injury or death that 


directly or indirectly arise out of or result from: (i) the presence or existence of Hazardous 


Materials at the Project Site brought onto the Project Site by Owner or its respective employees or 


agents after the Effective Date; or (ii) any Release by Owner or its respective employees or agents 


on the Project Site, or (iii) any mishandling of Hazardous Materials at the Project Site by Owner 


or its respective employees or agents.  The foregoing indemnity of Owner shall not apply to the 


extent that Hazardous Materials that are improperly handled, treated or stored by Contractor or 


any Subcontractor or Supplier or otherwise Released due to the negligent acts or omissions or 


willful misconduct of Contractor or any Subcontractor or Supplier. 


Section 16.2 Indemnification By Contractor. 


(a) General Indemnity.  Contractor shall indemnify, defend and hold harmless 


Owner, its respective Affiliates, successors and permitted assigns, and their respective employees, 


agents, partners, shareholders, members, directors, officers and managers (collectively, the 


“Owner Indemnitees”) from and against any and all suits, actions, legal or administrative 


proceedings, claims, losses, demands, costs (including reasonable, documented  attorneys’ fees) 


and expenses of any nature for death or personal injury to any person or physical damage to the 


Project, other property of Owner or the property of third parties to the extent that the same arise 


out of a negligent (whether active or passive) act or omission or the willful misconduct of 


Contractor or any Subcontractor or Supplier or their respective employees or agents, except to the 


extent (i) damage to the Project that occurs on the Project Site is covered by Contractor’s builder’s 


all risk insurance and (ii) the Owner Indemnitees shall in fact have received insurance proceeds 


from such builder’s all risk insurance.  This Section 16.2(a) shall not require indemnification for 


claims caused by or resulting from the sole negligence of the Owner Indemnitees. 


(b) Environmental Indemnity.  Contractor shall indemnify, defend and hold 


harmless each Owner Indemnitee from and against any and all suits, actions, legal or 


administrative proceedings, claims, losses, demands, costs (including reasonable, documented  
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attorneys’ fees) and expenses, including claims for property damage, personal injury or bodily 


injury or death, whether or not involving damage to the Project or the Project Site, that arise out 


of or result from: (i) the presence or existence of Hazardous Materials at the Project Site brought 


onto or generated at the Project Site by Contractor or any of its Subcontractors or Suppliers or use 


of Hazardous Materials by Contractor or any of its Subcontractors or Suppliers in connection with 


the performance of the Work, which use includes the storage, transportation, processing or disposal 


of such Hazardous Materials by Contractor or any of its Subcontractors or Suppliers, whether 


lawful or unlawful; (ii) any Release in connection with the performance of the Work by Contractor 


or any of its Subcontractors or Suppliers; or (iii) any enforcement or compliance proceeding 


commenced by or in the name of any Governmental Authority because of an alleged, threatened 


or actual violation of any Applicable Law by Contractor or any of its Subcontractors or Suppliers 


with respect to Hazardous Materials in connection with the performance of the Work.  The 


foregoing indemnity shall not apply to the extent that Hazardous Materials are improperly handled, 


treated or stored at the Project Site by Owner or its respective employees or agents or are otherwise 


Released due to the negligent acts or omissions or willful misconduct of Owner or its respective 


employees or agents. 


(c) Patent and Copyright Indemnity.  Contractor shall indemnify, defend, and 


hold each Owner Indemnitee free and harmless from all losses, claims, liens, demands and causes 


of action of any kind and costs thereof, including judgments, penalties, interest, court costs and 


legal fees incurred by or assessed against any Owner Indemnitee on account of any claim of 


unauthorized disclosure, use or infringement of any Intellectual Property Rights related to or 


arising from (a) any Equipment and Materials or other goods, materials, supplies, items or services 


provided by Contractor, any of its Affiliates, or any Subcontractor or Supplier under this 


Agreement, (b) the performance of the Work by Contractor, any of its Affiliates, or any 


Subcontractor or Supplier, including the use of any tools or other implements of construction by 


Contractor, any of its Affiliates, or any Subcontractor or Supplier (c) the design or construction of 


any item by Contractor or any of its Affiliates or Subcontractors or Suppliers under this Agreement 


or the use, operation, maintenance or repair of any item according to directions embodied in 


Contractor’s final process design, or any revision thereof, prepared or approved by Contractor.  If 


Owner provides written notice to Contractor of the receipt of any such claim, Contractor shall, at 


its own expense settle or defend any such claim and pay all losses, damages and costs, including 


reasonable attorneys’ fees, awarded against any Owner Indemnitees and, if Owner is enjoined from 


completing the Project or any part thereof, or from the use, operation, or enjoyment of the Project 


or any part thereof, by any court of competent jurisdiction Contractor shall, either: (i) procure for 


Owner, or reimburse Owner for procuring, the right to continue using the infringing service, 


Equipment and Materials or other Work, (ii) modify the infringing service, Equipment and 


Materials or other Work so that it becomes non-infringing, or (iii) replace the infringing service, 


Equipment and Materials or other Work with a non-infringing service, Equipment and Materials 


or other Work, as applicable, of comparable functionality and quality; provided that in no such 


case shall Contractor take any action which adversely affects Owner’s continued use and 


enjoyment of the Project or any part thereof without the prior written consent of Owner.  This 


indemnity pursuant to this Section 16.2(c) shall not apply to claims arising from or in connection 


with (i) any modification of the Work by Owner or any third party that was not, in either case, 


authorized by notice from Contractor or (ii) Owner’s variation from Contractor’s recommended 


procedures for using the Work.  Owner’s acceptance of the supplied materials and equipment or 
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other component of the Work shall not be construed to relieve Contractor of any obligation 


hereunder. 


(d) Other Contractor Indemnities.  Contractor shall indemnify, defend and hold 


harmless the Owner Indemnitees from and against any and all suits, actions, legal or administrative 


proceedings, claims, demands, costs (including reasonable, documented attorneys’ fees) and 


expenses of any nature that arise out of or result from: 


(i) claims for payment of compensation for Work performed hereunder, 


except to the extent of a breach by Owner in relation to any obligation it has to make a payment 


under this Agreement; 


(ii) third-party claims, including by Subcontractors or Suppliers, that 


directly or indirectly arise out of or result from the failure of Contractor or any of the 


Subcontractors or Suppliers to comply with the terms and conditions of Applicable Law or Permit 


during their performance of the Work; 


(iii) all fines or penalties issued by, and other similar amounts payable 


to, any Governmental Authority that arise out of or result from the failure of Contractor or any 


Subcontractor or Supplier or any of their respective agents or employees to comply with any 


Applicable Law or Permit; or 


(iv) the failure of Contractor to pay, as and when due, all Taxes, fees or 


charges of any kind imposed by any Governmental Authority for which Contractor is obligated to 


pay pursuant to the terms of this Agreement. 


Section 16.3 Comparative Negligence.  Except as expressly provided to the contrary 


herein, it is the intent of the Parties that where negligence is determined to have been joint or 


contributory, principles of comparative negligence will be followed and Owner, on the one hand, 


and Contractor, on the other hand, shall bear the proportionate cost of any loss, damage, expense 


or liability attributable to Owner’s or Contractor’s negligence respectively. 


Section 16.4 Indemnification Procedure. 


(a) Notice and Participation. 


(i) If any Party entitled to indemnification hereunder (the “Indemnified 


Party”) intends to seek indemnification under this Article 16, the Indemnified Party shall provide 


written notice to the indemnifying Party within thirty (30) days after receiving written notice of 


the commencement of any legal action or of any claims or threatened claims against such 


Indemnified Party (the “Claim”) in respect of which indemnification may be sought pursuant to 


the foregoing provisions of this Article 16 or any other provision of this Agreement providing for 


an indemnity.  The indemnifying Party’s liability under this Article 16 for any Claim for which 


such notice is not provided as contemplated by this Section 16.4(a) shall be excused to the extent 


that the failure to timely give such notice materially prejudices the indemnifying Party’s ability to 


respond to or to defend the Claim. 
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(ii) The indemnifying Party shall have the right to assume the defense 


of any Claim, at its sole cost and expense, with counsel designated by the indemnifying Party and 


reasonably satisfactory to the Indemnified Party; provided, however, that if the defendants in any 


such proceeding include both the Indemnified Party and the indemnifying Party, and the 


Indemnified Party shall have reasonably concluded that there may be legal defenses available to it 


which are different from or additional to those available to the indemnifying Party, the Indemnified 


Party shall have the right to select separate counsel to assert such legal defenses and to otherwise 


participate in the defense of such Claim on behalf of such Indemnified Party. 


(iii) Should any Indemnified Party be entitled to indemnification under 


this Article 16 as a result of a Claim by a third party, and should the indemnifying Party fail to 


assume the defense of such Claim, the Indemnified Party may, at the expense of the indemnifying 


Party, contest or, with or without the prior consent of the indemnifying Party, settle such Claim. 


(iv) Except to the extent expressly provided herein, no Indemnified Party 


shall settle any Claim with respect to which it has sought or is entitled to seek indemnification 


pursuant to this Article 16 unless (i) it has obtained the prior written consent of the indemnifying 


Party, or (ii) the indemnifying Party has failed to provide security, in a form reasonably satisfactory 


to the Indemnified Party, securing the payment of any indemnifiable cost, up to the amount of the 


proposed settlement. 


(v) Except to the extent expressly provided herein, no indemnifying 


Party shall settle any Claim with respect to which it may be liable to provide indemnification 


pursuant to this Article 16 without the prior written consent of the Indemnified Party, which 


consent shall not be unreasonably withheld or delayed; provided, however, that if the indemnifying 


Party has reached a bona fide settlement agreement with the plaintiff(s) in any such proceeding, 


which settlement includes a dismissal of the Claim and a full release of the Indemnified Party for 


any and all liability with respect to such Claim, and the Indemnified Party does not consent to such 


settlement agreement, then the Dollar amount specified in the settlement agreement, plus the 


Indemnified Party’s legal fees and other costs related to the defense of the Claim prior to the date 


of such settlement agreement, shall act as an absolute maximum limit on the indemnification 


obligation of the indemnifying Party with respect to the Claim, or portion thereof, that is the subject 


of such settlement agreement. 


(b) Net Amount.  In the event that an indemnifying Party is obligated to 


indemnify and hold any Indemnified Party harmless under this Article 16, the amount owing to 


the Indemnified Party shall be the amount of such Indemnified Party’s actual indemnifiable cost, 


net of any insurance or other recovery actually received by the Indemnified Party. 


(c) No Release of Insurers.  The provisions of this Article 16 shall not be 


deemed or construed to release any insurer from its obligation to pay any insurance proceeds in 


accordance with the terms and conditions of valid and collectible insurance policies. 


(d) Survival of Obligation.  Each Party’s indemnification obligations under this 


Article 16 shall continue in full force and effect notwithstanding the expiration or termination of 


this Agreement with respect to any indemnifiable cost arising out of an event or condition which 


occurred prior to such termination. 
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ARTICLE 17 


REPRESENTATIONS AND WARRANTIES 


Section 17.1 Contractor.  Contractor hereby represents and warrants to Owner as of the 


Effective Date that: 


(a) Due Incorporation and Good Standing.  It is a [limited liability 


company/corporation] duly organized, validly existing and in good standing under the laws of the  


State of [•] and is authorized to do business and in good standing in all jurisdictions in which the 


nature of the business conducted by it makes such authorization necessary and has the requisite 


power to own and operate its properties, to carry on its business and to execute, deliver and perform 


its obligations under this Agreement. 


(b) Corporate Authorizations.  The execution, delivery and performance by 


Contractor of this Agreement (i) have been duly authorized by all requisite company action on its 


part, (ii) will not violate any Applicable Law, (iii) will not cause a breach of, or result in the 


imposition of any lien upon any of its assets under, any of its organizational documents or any 


agreement, instrument or other requirement by which it or any of its properties may be bound or 


affected and (iv) does not and will not require the consent of any trustee or holder of any 


indebtedness or other obligation of Contractor or any other party to any other agreement with 


Contractor. 


(c) Enforceability.  The execution and delivery by Contractor of this 


Agreement will cause it to constitute a legal, valid and binding obligation of Contractor, 


enforceable against Contractor in accordance with its terms except as the enforceability thereof 


may be limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws 


affecting the enforcement of creditors’ rights generally and as enforceability thereof may be 


subject to general principles of equity (regardless of whether such enforcement is considered in a 


proceeding in equity or at law). 


(d) No Actions.  There are no actions, suits, proceedings or investigations 


pending or, to its knowledge, threatened against it at law or in equity before any court or before 


any federal, state or municipal agency which, individually or in the aggregate, is reasonably likely 


to have an adverse effect on its ability to perform its obligations under this Agreement. 


(e) Government Approvals.  No Permit or license from, and no registration, 


declaration or filing with, any Governmental Authority is required on the part of Contractor in 


connection with the execution, delivery and performance of this Agreement, except those which 


have already been obtained or which Contractor anticipates will be timely obtained in the ordinary 


course of the performance of this Agreement. 


(f) Qualifications.  Contractor has examined this Agreement (including the 


Body of the Agreement and all exhibits attached hereto) thoroughly and is familiar with and 


understands its terms and has the experience and qualifications to perform the Work and its other 


obligations under this Agreement in a manner consistent with all of the requirements of this 


Agreement. 
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(g) Review of Project Site.  Contractor has examined the Project Site and all 


reports supplied to it, including but not limited to the Geotechnical Reports, and is familiar with 


and understands such areas and, except as otherwise expressly provided in this Agreement, 


assumes the risk of any condition at the Project Site, whether known or unknown, that might affect 


Contractor’s performance of the Work . 


(h) Business Practices.  Neither Contractor nor its representatives have made 


any payment or given anything of value to any government official (including any officer or 


employee of any Governmental Authority) to influence his, her or its decision or to gain any other 


advantage for Owner or Contractor in connection with the Work to be performed hereunder. 


(i) Licenses.  All Persons who will perform any portion of the Work have and 


will have all business and professional certifications and licenses if and as required by the terms 


and conditions of this Agreement, Applicable Law and Permits to perform such portion of the 


Work under this Agreement. 


(j) Financial Condition and Adequate Resources.  Contractor is financially 


solvent, able to pay its debts as they mature, and possessed of sufficient working capital to 


complete its obligations under this Agreement.  Contractor has or will procure adequate resources 


and is qualified, in each case directly or through its Subcontractors and Suppliers, to perform the 


Work in accordance with the terms and conditions of this Agreement. 


(k) Patents.  To Contractor’s knowledge, Contractor owns or has the right to 


use, or will be able to secure from its Subcontractors and Suppliers the right to use, all Intellectual 


Property Rights necessary to perform the Work without conflict with the rights of others and to 


enable Owner to exercise its rights pursuant to Section 13.1(b) to operate the Project without 


infringement thereof. 


Section 17.2 Owner.  Owner hereby represents and warrants to Contractor as of the 


Effective Date that: 


(a) Due Incorporation and Good Standing.  It is a corporation duly organized, 


validly existing and in good standing under the laws of the State of Oklahoma and is authorized to 


do business and in good standing in all jurisdictions in which the nature of the business conducted 


by it makes such authorization necessary and has the requisite power to own and operate its 


properties, to carry on its business and to execute, deliver and perform its obligations under this 


Agreement. 


(b) Corporate Authorizations.  The execution, delivery and performance by 


Owner of this Agreement (i) have been duly authorized by all requisite company action on its part, 


(ii) will not violate any Applicable Law, (iii) will not cause a breach of, or result in the imposition 


of any lien upon any of its assets under, any of its organizational documents or any agreement, 


instrument or other requirement by which it or any of its properties may be bound or affected and 


(iv) does not and will not require the consent of any trustee or holder of any indebtedness or other 


obligation of Owner or any other party to any other agreement with Owner. 


(c) Enforceability.  The execution and delivery by Owner of this Agreement 


will cause it to constitute a legal, valid and binding obligation of Owner, enforceable against 
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Owner in accordance with its terms except as the enforceability thereof may be limited by 


bankruptcy, insolvency, reorganization, moratorium or other similar laws affecting the 


enforcement of creditors’ rights generally and as enforceability thereof may be subject to general 


principles of equity (regardless of whether such enforcement is considered in a proceeding in 


equity or at law). 


(d) No Actions.  There are no actions, suits, proceedings or investigations 


pending or, to its knowledge, threatened against it at law or in equity before any court or before 


any federal, state or municipal agency or claims against it or the Project which, individually or in 


the aggregate, is reasonably likely to have an adverse effect on its ability to perform its obligations 


under this Agreement. 


(e) Government Approvals.  No approvals from, and no registration, 


declaration or filing with, any Governmental Authority is required on the part of Owner in 


connection with the execution, delivery and performance of this Agreement, except those which 


have already been obtained or which Owner anticipates will be timely obtained in the ordinary 


course of the performance of this Agreement. 


ARTICLE 18 


CONFIDENTIALITY 


Section 18.1 Confidentiality.  Each of the Parties agrees to keep strictly confidential all 


Confidential Information as follows: 


(a) Unless otherwise agreed in writing by the Parties, the Receiving Party shall 


hold Confidential Information in confidence, shall only use such Confidential Information in 


connection with the performance of its obligations under this Agreement, and shall not use 


Confidential Information for any purpose unrelated to this Agreement or disclose Confidential 


Information to anyone other than its personnel (which term shall include, for purposes of this 


Agreement, the officers, directors, employees and agents of the Receiving Party and of the 


Receiving Party’s parent, subsidiary or affiliated companies) and advisors (including financial 


advisors, attorneys, accountants and third party engineers) as may be necessary to perform its 


obligations under this Agreement (and, in the case of Owner, to actual and prospective debt or 


equity investors) if such third parties are under an obligation to receive and hold such Confidential 


Information in confidence. The Receiving Party agrees that only those personnel who need to have 


access to Confidential Information in order to perform duties related to this Agreement are 


authorized to receive the Confidential Information and such personnel shall only be provided such 


Confidential Information to the extent needed.  Any personnel receiving Confidential Information 


shall be advised of this confidentiality obligation and must agree in writing to be bound by terms 


in accordance with this Section 18.1.  The Receiving Party shall be responsible to ensure that those 


individuals to whom it makes disclosure of Confidential Information as provided herein abide by 


the provisions of this Section 18.1 and the Receiving Party shall be responsible for any breach of 


such obligations by such Persons. 


(b) Each Party agrees that the other Party may copy and disclose any 


Confidential Information to its consultants, attorneys and representatives and to other Persons, 


including potential lenders and potential investors, as may be necessary to enable that Party to 
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perform its obligations under this Agreement or any document related to the Project or the 


financing of the Project or to other Persons to construct, operate, maintain or repair the Project. 


(c) A Receiving Party may disclose Confidential Information if and to the 


extent required under Applicable Law or by a Governmental Authority (provided that the 


Receiving Party uses its commercially reasonable efforts to protect such Confidential Information 


from entering the public record and gives the Disclosing Party written notice of such requirement 


promptly following becoming aware of such requirement in order to permit the Disclosing Party 


time to seek appropriate relief against such disclosure). 


(d) The provisions of this Section 18.1 shall not apply to information which: (a) 


was in the possession of the Receiving Party at the time it was initially furnished without a breach 


of this Section 18.1; (b) is or becomes part of the public domain without breach of this Section 


18.1; (c) is received from a third party who is under no limitation or restriction regarding 


disclosure; or (d) is developed independently by the Receiving Party without the use of the 


Confidential Information, as evidenced by written records thereof. 


(e) The confidentiality provisions set forth in this Section 18.1 shall be effective 


for a period of five (5) years after the Final Completion Date. 


Section 18.2 Publicity. 


(a) Subject to Section 18.1, no Party shall (either directly or indirectly), and no 


Party shall permit any of its Affiliates to, issue or make any public release or announcement with 


respect to or concerning entering into this Agreement or the other Party’s performance of its 


obligations under this Agreement without the prior written consent of the other Party and affording 


such other Party a reasonable opportunity to provide comments on such proposed release or 


announcement; provided that, subject to the provisions of this Section 18.2, nothing in this 


Agreement shall prevent any Party from independently making such public disclosure or filing as 


it determines in good faith is required by Applicable Law. 


(b) The Parties agree that, for the avoidance of doubt, any photographs or video 


shall constitute Confidential Information and, accordingly, shall be subject to the requirements of 


Article 18.  Notwithstanding anything to the contrary in this Section 18.2(b), either Party may 


utilize photographs and video of the completed Project (or any completed portion thereof) in 


connection with public statements, for promotional purposes or otherwise. 


ARTICLE 19 


DISPUTE RESOLUTION 


Section 19.1 Dispute Resolution Procedures.  All Disputes between Owner and 


Contractor shall be resolved in accordance with the dispute resolution procedures set forth in this 


Section 19.1: 


(a) In the event of a Dispute between Owner and Contractor, the Parties will 


refer the Dispute to a panel consisting of a senior executive of Owner and Contractor, with 


authority to decide or resolve the Dispute, for review and resolution, by delivering written notice 


to the other Party (“Dispute Notice”). 
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(b) Such senior executives shall meet within fifteen (15) days after delivery of 


a Dispute Notice and shall negotiate in good faith in an effort to resolve the Dispute.  All 


discussions, offers, counteroffers, data exchanges, proposed agreements and other 


communications between Owner and Contractor in connection with negotiations between such 


senior executives shall be Confidential Information.  All such communications shall not be 


construed as an admission or agreement as to the liability of any Party, nor be admitted in evidence 


in any related arbitration proceeding. 


(c) A Technical Dispute that is not resolved by the Parties in accordance with 


Section 19.1(b) shall be resolved pursuant to this Section 19.1(c).  Following the expiration of the 


fifteen (15) day period described in Section 19.1(b), the Parties shall within five (5) Business Days 


after such period for any unresolved Technical Dispute jointly name a neutral engineer to resolve 


the dispute in accordance with this Section 19.1(c) (the “Engineering Arbitrator”). If the Parties 


engage an Engineering Arbitrator as provided in this Section 19.1(c), the disputing Party shall 


deliver to the Engineering Arbitrator and to the other Party written notice stating (i) the general 


nature of each Technical Dispute, (ii) the amount or extent of such Technical Dispute, and (iii) 


supporting data for such Technical Dispute.  The opposing Party shall endeavor to submit any 


response to the disputing Party and the Engineering Arbitrator within five (5) Business Days after 


receipt of the disputing Party’s last submittal (unless the Engineering Arbitrator allows additional 


time).  Each Party’s submission shall be in the form of written statements of position by such Party, 


and each Party shall have an opportunity to respond to such written statements of the other Party 


and any requests for statements or information by the Engineering Arbitrator; provided, however, 


that all responses to submissions shall be made within forty-eight (48) hours of receipt of the 


submission being responded to and, notwithstanding any provision herein to the contrary, any 


unresolved disputed items shall be determined by the Engineering Arbitrator within seventy-two 


(72) hours of receipt by the Engineering Arbitrator of the opposing Party’s initial response or the 


expiration of the deadline therefor.  The decision of the Engineering Arbitrator shall be final and 


binding on each of the Parties and may be enforced by either Party.  If the Engineering Arbitrator 


does not render a formal decision in writing within the time stated in this Section 19.1(c), each 


Party may pursue all its rights and remedies provided at law or in equity or otherwise in this 


Agreement.  The Parties shall each bear their own costs with respect to the arbitration of any such 


Technical Dispute.  When functioning as interpreter and judge under this Section 19.1(c), the 


Engineering Arbitrator will take into consideration the results of any inspection or test performed 


by or on behalf of any Governmental Authority relating to the Work or the Project that is relevant 


to the Technical Dispute that is the subject of the proceeding and will not show partiality to either 


Party.   


(d) For any Dispute (other than a Technical Dispute which shall be resolved 


pursuant to Section 19.1(c)), that is not resolved by the Parties in accordance with Section 19.1(b), 


then following the expiration of the fifteen (15) day period described in Section 19.1(b), either 


Party may pursue all rights and remedies provided at law or in equity. 


(e) Each of the Parties irrevocably submits to the exclusive jurisdiction of the 


United States District Court for the Western District of Oklahoma, or if such court does not have 


jurisdiction, the courts of the State of Oklahoma in Oklahoma County, for the purposes of any suit, 


action or other proceeding arising out of this Agreement.   
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(f) Each of the Parties irrevocably and unconditionally waives any objection to 


the laying of venue of any action, suit or proceeding arising out of this Agreement in (i) the United 


States District Court for the Western District of Oklahoma or (ii) the courts of the State of 


Oklahoma in Oklahoma County, and hereby further irrevocably and unconditionally waives and 


agrees not to plead or claim in any such court that any such action, suit or proceeding brought in 


any such court has been brought in an inconvenient forum. 


Section 19.2 Continuation of Work.  Pending final resolution of any Dispute, Owner and 


Contractor shall continue to fulfill their respective obligations hereunder. 


ARTICLE 20 


MISCELLANEOUS 


Section 20.1 Notice.  As used in this Agreement, “notice” includes the communication 


of a notice, a request, a demand, an approval, an offer, a statement, a report, an acceptance, a 


consent, a waiver or an appointment.  Except for oral notices explicitly allowed under Section 2.20 


and Section 11.1 of this Agreement, (a) all notices shall be in writing signed by the Party giving 


such notice, and (b) shall be considered given when delivered to the recipient named below when 


either (i) delivered personally; (ii) sent by certified mail, return receipt requested; (iii) sent by a 


nationally recognized overnight mail or courier service, with delivery receipt requested; or (iv) 


sent by email, receipt confirmed via reply of the intended recipient, followed by confirmation in 


one of the other accepted methods in parts (i), (ii), or (iii) of this Section 20.1 to the following 


addresses: 


If delivered to Owner: 


[•] 


Attention: [•] 


Email: [•] 


 


 


With copy to: 


[•] 


Attention: [•] 


Email: [•] 


 


 


If delivered to Contractor:  


[•] 


Attention: [•] 


Email: [•] 


 


With copy to: 
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[•] 


Attention: [•] 


Email: [•] 


 


Either Party may, by giving notice at any time or from time to time, require subsequent notice to 


be given to another individual, such as an officer or representative of a Party, or to a different 


address, or both.  Notices given before actual receipt of notice of change shall not be invalidated 


by the change. 


Section 20.2 Owner’s Engineer.  Owner may engage Owner’s Engineer to assist in the 


ongoing evaluation of the Work. 


Section 20.3 Governing Law.  This Agreement shall be governed by, interpreted under 


and construed and enforced in accordance with the laws of the State of Oklahoma, without regard 


to any conflict of laws principles thereof that would call for the application of the law of any other 


jurisdiction. 


Section 20.4 Independent Contractor.  Contractor is an independent contractor and 


nothing contained herein shall be construed as constituting any relationship with Owner other than 


that of customer and independent contractor, nor shall it be construed as creating any relationship 


whatsoever including employer/employee, partners or joint venture parties, between Owner and 


Contractor’s employees. 


Section 20.5 No Rights in Third Parties.  Except as otherwise expressly provided herein, 


this Agreement and all rights hereunder are intended for the sole benefit of the Parties and shall 


not imply or create any rights on the part of, or obligations to, any other Person and there are no 


third-party beneficiaries hereof (other than the Contractor Indemnitees and the Owner 


Indemnitees). 


Section 20.6 Assignment. 


(a) By Contractor.  Except for an assignment of its right to receive payments 


from Owner hereunder, Contractor shall not assign its rights or permit the assumption of its 


obligations under this Agreement without the prior written consent of Owner, which consent may 


be withheld in Owner’s sole discretion. 


(b) By Owner.  Owner shall not assign its rights or permit the assumption of its 


obligations under this Agreement without the prior written consent of Contractor, which consent 


shall not be unreasonably withheld, conditioned or delayed; provided, however, that Owner may 


assign this Agreement or any of its rights or obligations hereunder to any of its Affiliates or any 


successor to Owner’s interest in the Project provided that (i) such proposed assignee has the same, 


or better, creditworthiness as Owner, and (ii) such proposed assignee assumes the rights and 


obligations of Owner under this Agreement being assigned. 
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(c) Prior Obligations.  Assignment pursuant to this Section 20.6 shall not 


relieve the assigning Party of any of its obligations under this Agreement that arose prior to the 


date of such assignment. 


(d) Indemnitees; Successors and Assigns.  Upon any assignment by Owner or 


Contractor hereunder, the definition of “Owner Indemnitee” or “Contractor Indemnitee”, as 


applicable, shall be deemed modified to include the assignor and permitted assignee under such 


assignment and each of their respective employees, agents, partners, Affiliates, shareholders, 


officers, directors, members, managers, successors and assigns.  This Agreement shall be binding 


upon and inure to the benefit of the respective successors and permitted assigns of each Party. 


(e) Null and Void.  Any assignment not in conformity with this Section 20.6 


shall be null and void. 


Section 20.7 Incorporation by Reference.  All exhibits attached to this Agreement are 


incorporated by reference herein and made a part hereof for all purposes. 


Section 20.8 Entire Agreement.  This Agreement supersedes any other agreements, 


whether written or oral, that may have been made or entered into between Owner and Contractor 


relating to the Project or the Work.  This Agreement (including the Exhibits attached hereto) 


contains the entire agreement between the Parties with respect to the engineering, procurement 


and construction of the Project and supersedes all prior and contemporaneous agreements and 


commitments with respect thereto.  For the avoidance of doubt, this Agreement shall not supersede 


any other Project Transaction Document, which shall remain in full force and effect according to 


its terms. 


Section 20.9 Amendments.  This Agreement may be modified or amended only by a 


written instrument signed by the Parties. 


Section 20.10 Severability.  If any provision of this Agreement shall be determined to be 


unenforceable, void or otherwise contrary to Applicable Law, or in the event that any of the 


provisions of this Agreement are held unenforceable or invalid by any court of competent 


jurisdiction, such condition shall in no manner operate to render any other provision of this 


Agreement unenforceable, invalid, void or contrary to Applicable Law, and this Agreement shall 


continue in force in accordance with the remaining terms and provisions hereof, unless such 


condition invalidates the purpose or intent of this Agreement; provided, however, that Owner and 


Contractor shall negotiate in good faith to attempt to implement an equitable adjustment in the 


provisions of this Agreement with a view toward effecting the purposes of this Agreement by 


replacing the provision that is unenforceable, invalid, void or contrary to Applicable Law with a 


valid provision the economic effect of which comes as close as possible to that of the provision 


that has been found to be unenforceable, invalid, void or contrary to Applicable Law. 


Section 20.11 Drafting Ambiguities.  Preparation of this Agreement has been a joint effort 


of the Parties and the resulting document shall not be construed more severely against one of the 


Parties than against the other.  Any rule of construction that ambiguities are to be resolved against 


the drafting Party shall not be employed in the interpretation of this Agreement or any amendments 


or exhibits hereto. 
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Section 20.12 Right of Waiver.  Each Party, in its sole discretion, shall have the right, but 


shall have no obligation, to waive, defer or reduce any of the requirements to which the other Party 


is subject under this Agreement at any time, provided, however, that neither Party shall be deemed 


to have waived, deferred or reduced any such requirements unless such action is in writing and 


signed by the waiving Party.  A Party’s exercise of any rights hereunder shall apply only to such 


requirements and on such occasions as such Party may specify and shall in no event relieve the 


other Party of any requirements or other obligations not so specified. 


Section 20.13 Waiver of Breach.  A delay or failure to enforce at any time any of the 


provisions of this Agreement, or to require at any time performance by the other Party of any of 


the provisions hereof, shall in no way be construed to be a waiver of such provisions or to affect 


either the validity of this Agreement or any part hereof or the right of either Party thereafter to 


enforce each provision in accordance with the terms of this Agreement. 


Section 20.14 Survival.  All provisions of this Agreement that are expressly or by 


implication come into or continue in force and effect after the expiration or termination of this 


Agreement, including without limitation Section 3.6(c), Article 9, Article 10, Article 11, Article 


12, Article 13, Article 15, Article 16, Article 18, Article 19 and Article 20 shall remain in effect 


and be enforceable following such expiration or termination.  Termination or expiration of this 


Agreement (a) shall not relieve either Party of any other obligation imposed under this Agreement 


which by implication survives termination hereof and (b) except as otherwise provided in Section 


10.1 or in any other provision of this Agreement expressly limiting the liability of either Party, 


shall not relieve Owner or Contractor of any obligations or liabilities arising out of or caused by 


acts or omissions of such Party prior to the effectiveness of such termination or arising out of such 


termination. 


Section 20.15 Effectiveness.  This Agreement shall be effective as of the Effective Date 


and shall be binding upon the Parties upon the full execution and delivery of this Agreement by 


the Parties. 


Section 20.16 Further Assurances.  Each of the Parties agrees to provide such information, 


execute and deliver any instruments and documents and take such other actions as may be 


necessary or reasonably requested by the other Party which are not inconsistent with the provisions 


of this Agreement and which do not involve the assumption of obligations other than those 


provided for in this Agreement, in order to give full effect to this Agreement and to carry out the 


intent of this Agreement. 


Section 20.17 Conflicting Provisions.  In the event of any conflict or inconsistency 


between the provisions of this Agreement (the “Body of the Agreement”) with any of the exhibits 


attached hereto, the terms of the Body of the Agreement shall control with the exception of Exhibit 


A, Scope of Work, which shall have precedence over the Body of the Agreement as to technical 


matters, identification of Scope of Work, and exclusions. Further, in the event of any conflict or 


inconsistency between the provisions of Exhibit A, Scope of Work with any of the other exhibits 


attached hereto, the terms of Exhibit A, Scope of Work shall control.  Notwithstanding the 


foregoing, the Body of the Agreement shall take precedence as to matters not addressed in Exhibit 


A.  Either Party, upon becoming aware of any such conflict or inconsistency between the Body of 


the Agreement and any one or more of the exhibits attached hereto, shall promptly notify the other 
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Party in writing of such conflict or inconsistency.  Any conflict or inconsistency which cannot be 


resolved by the Parties shall be resolved in accordance with the provisions of Article 19. 


Section 20.18 Captions.  The captions contained in this Agreement are for convenience 


and reference only and in no way define, describe, extend or limit the scope or intent of this 


Agreement or the intent of any provision contained herein. 


Section 20.19 Counterparts.  This Agreement may be executed by the Parties in one or 


more counterparts or duplicate originals, all of which taken together shall constitute one and the 


same instrument.  The facsimile signatures of the Parties shall be deemed to constitute original 


signatures and facsimile copies hereof shall be deemed to constitute duplicate originals. 


Section 20.20 Time of the Essence and Obligation to Act in Good Faith. Contractor 


acknowledges that time is of the essence with respect to this Agreement and that all dates and 


deadlines set forth in this Agreement are intended to be firm and not approximate. By executing 


this Agreement, Contractor confirms that the time for performing the Work under this Agreement 


is a reasonable period. Unless expressly provided in this Agreement that a Party may act in its sole 


discretion, the Parties shall act reasonably and in accordance with the principles of good faith and 


fair dealing in the performance of this Agreement. 


Section 20.21 Documentation Format.  This Agreement and all documentation to be 


supplied hereunder shall be in the English language and all units of measurement in the design 


process, specifications, drawings and other documents shall be specified in dimensions as 


customarily used in the United States of America. 


Section 20.22 Failure Under Related Contracts.  Contractor shall not contend, in any 


Dispute, that Owner has failed to comply with any of its obligations hereunder, nor shall Contractor 


be relieved of any failure to comply with its obligations hereunder, to the extent any such failure 


to comply is caused by or attributable to the failure of any Contractor Related Party or any 


Subcontractor to comply with or a breach of any of its representations, warranties, covenants or 


agreements under any Project Transaction Document (which failure or breach has not otherwise 


been excused, cured or remedied in accordance with such Project Transaction Document). 


Section 20.23 WAIVER OF JURY TRIAL THE PARTIES SHALL RESOLVE ANY 


DISPUTE RELATING TO THIS AGREEMENT VIA BINDING ARBITRATION AS 


PROVIDED IN ARTICLE 19.  HOWEVER, TO THE EXTENT THAT THERE ARE ANY 


PROCEEDINGS IN THE COURTS IDENTIFIED IN SECTION 19.1(G), EACH PARTY 


HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTED BY 


APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH RESPECT 


TO ANY MATTER RELATED TO THIS AGREEMENT.  Each Party (i) certifies that no 


representative of the other Party has represented, expressly or otherwise, that such other Party 


would not, in the event of a Dispute, seek to enforce the foregoing waiver, and (ii) acknowledges 


that it and the other Party have been induced to enter into this Agreement by, among other things, 


the mutual waivers and certifications in this Section 20.23.  


 [signature page to follow] 







 


[Signature Page to Engineering, Procurement and  


Construction Agreement] 
 


IN WITNESS WHEREOF, Contractor and Owner have caused this Agreement to be 


executed by their duly authorized representatives as of the Effective Date. 


  


OKLAHOMA GAS AND ELECTRIC 


COMPANY 


Owner 


 


[•] 


Contractor 


By:_________________________________ By:__________________________________ 


Name: Name: 


Title: Title: 


  


 





